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RULES 

^  OF 

THE  SUPREME  COURT 

OF   THE 

STATE  OF  NEVADA. 


BULE  I. 

Applicants  for  license  to  practice  as  attorneys  and  coun- 
sellors will  be  examined  in  open  court  on  the  first  day  of 
the  term. 

RULE  II. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 
statement  settled  (if  there  be  one)  twenty  days  before  the 
commencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  or  before  the  first  day  of  such  term. 

BULE  III. 

If  the  transcript  of  the  record  be  not  filed  within  the  time 
prescribed,  the  appeal  may  be  dismissed  on  motion  during 
the  first  week  of  the  term,  without  notice.  A  cause  so  dis- 
missed may  be  restored  during  the  same  term,  upon  good 
cause  shown,  on  notice  to  the  opposite  party;  and  unless  so 
restored  the  dismissal  shall  be  final,  and  a  bar  to  any  other 
appeal  from  the  same  order  or  judgment. 

(«) 
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RULE  IV. 

On  such  motion,  there  shall  be  presented  the  certificate 
of  the  clerk  below,  under  the  seal  of  the  court,  certifying 
the  amount  or  character  of  the  judgment;  the  date  of  its 
rendition;  the  fact  and  date  of  the  filing  of  the  notice  of 
appeal,  together  with  the  fact  and  date  of  service  thereof 
on  the  adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing 
the  undertaking  on  appeal,  and  that  the  same  is  in  due 
form;  the  fact  and  time  of  the  settlement  of  the  statement, 
if  there  be  one;  and  also,  that  the  appellant  has  received  a 
duly  certified  transcript  or  that  he  has  not  requested  the 
clerk  to  certify  to  a  correct  transcript  of  the  record;  or,  if 
he  has  made  such  request,  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded. 

RULE  V. 

All  transcripts  of  records  hereafter  sent  to  this  court 
shall  be  on  paper  of  uniform  size,  according  to  a  sample  to 
be  furnished  by  the  clerk  of  the  court,  with  a  blank  margin 
one  and  a  half  inches  wide  at  the  top,  bottom,  and  side  of 
each  page;  and  the  pleadings,  proceedings,  and  statement 
shall  be  chronologically  arranged.  The  pages  of  the  tran- 
script shall  be  numbered,  and  shall  be  written  only  upon 
one  side  of  the  leaves.  Each  transcript  shall  bp  prefaced 
with  an  alphabetical  index  to  its  contents,  specifying  the 
page  of  each  separate  paper,  order  or  proceeding,  and  of 
the  testimony  of  each  witness,  and  shall  have,  at  least,  one 
blank  or  fly-sheet  cover. 

Marginal  notes  of  each  separate  paper,  order  or  proceed- 
ing, and  of  the  testimony  of  each  witness,  shall  be  made 
throughout  the  transcript. 

The  transcript  shall  be  fastened  together  on  the  left  side 
of  the  pages  by  ribbon  or  tape,  so  that  the  same  may  be 
secured,  and  every  part  conveniently  read. 

The  transcript  shall  be  written  in  a  fair,  legible  hand, 
and  each  paper  or  order  shall  be  separately  inserted. 
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RULE  VI. 

No  record  which  fails  to  conform  to  these  rules  shall  be 
received  or  filed  by  the  clerk  of  the  court. 

RULE  VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  to  this  court,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  clerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  required.  If  the 
attorney  of  the  adverse  party  be  absent,  or  the  fact  of  the 
alleged  error  or  defect  be  disputed,  the  suggestion  must  be 
accompanied  by  an  affidavit  showing  the  existence  of  the 
error  or  defect  alleged. 

/  RULE  VIII. 

Exceptions  to  the  transcript,  statement,  the  undertaking 
on  appeal,  notice  of  appeal,  or  to  its  service  or  proof  of 
service,  or  any  technical  objection  to  the  record  affecting 
the  right  of  the  appellant  to  be  heard  on  the  points  of  error 
assigned,  must  be  taken  at  the  first  term  after  the  transcript 
is  filed,  and  must  be  noted  in  writing,  and  filed  at  least  one 
day  before  the  argument,  or  they  will  not  be  regarded.  In 
such  cases,  .the  objection  must  be  presented  to^^the  court 
before  the  argument  on  its  merits; 

RULE  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit 
by  suggestion,  in  writing,  to  the  court  on  the  part  of  such 
representative,  or  any  party  on  the  record.  Upon  the  entry 
of  such  suggestion,  an  order  of  substitution  shall  be  made, 
and  the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 

The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  filed  on  or 
before  the  first  day  of  the  term,  unless  by  written  consent 
of  the  parties;  provided,  that  all  cases  in  which  the  appeal 
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is  perfected,  and  the  statement  settled,  as  provided  in  Kula 
II,  and  the  transcript  is  not  filed  before  the  first  day  of  the 
term,  may  be  placed  on  the  calendar,  on  motion  of  the  re- 
spondent, upon  the  filing  of  the  transcript. 

RULE  XI. 

Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed  with  the  clerk. 

RULE  XIL 

At  least  three  days  before  the  argument,  the  appellant 
shall  furnish  to  the  respondent  a  copy  of  his  points  and 
citation  of  authorities;  and  within  two  days  thereafter,  the 
respondent  shall  furnish  to  the  appellant  a  copy  of  his 
points  and  citation  of  authorities,  and  each  shall  file  with 
the  clerk  a  copy  of  bis  own  for  each  of  the  justices  of  the 
court,  or  may,  one  day  before  the  argument,  file  the  same 
with  the  clerk,  who  shall  make  such  copies,  and  may  tax 
his  fees  for  the  same  in  his  bill  of  costs. 

RXJLE  XIII. 

No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  argument,  except  by  special  permission  of  the  court; 
but  each  defendant  who  has  appeared  separately  in  the 
court  below  may  be  heard  through  his  own  counsel.  The 
counsel  for  the  appellant  shall  be  entitled  to  open  and  close^ 
the  argument. 

RULE  XIV. 

All  opinions  delivered  by  the  court,  after  having  been 
finally  corrected,  shall  be  recorded  by  the  clerk. 

RULE  XV. 

All  motions  for  a  rehearing  shall  be  upon  petition  in 
writing,  presented  within  ten  days  after  the  final  judgment 
is  rendered,  or  order  made  by  the  court,  and  publication  of 
its  opinion  and  decision,  and  no  argument  will  be  heard 
thereon.  No  remittitur  or  mandate  to  the  court  below 
shall  be  issued  until  tLe  expiration  of  the  ten  days  herein 
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provided,  and  decision  upon  the  petition,  except  on  special 
order. 

,  RULE  XVI. 

Where  a  judgment  is  reversed  or  modified,  a  certified 
copy  of  the  opinion  in  the  case  shall  be  transmitted,  with 
the  remittitur,  to  the  court  below. 

RULE  XVII. 

No  paper  shall  be  taken  from  the  court-room  or  clerk's 
office,  except  by  order  of  the  court,  or  of  one  of  the  jus- 
tices. No  order  will  be  made  for  leave  to  withdraw  a 
transcript  for  examination,  except  upon  written  consent  to 
be  filed  with  the  clerk. 

RULE  XVIII. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a  proper  case 
for  issuing  the  same. 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff,  it  shall  operate  as  a 
supersedeas.  The  bond  or  undertaking  shall  be  substantially 
the  same  as  required  in  cases  on  appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days, 
unless  otherwise  specially  directed. 

RULE  XXI. 

The  rules  and  practice  of  this 'court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 

RULE  XXII. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,'  order  or  decree  which  is 
J^ought  to  be  reviewed,  except  under  special  circumstances. 
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RULE  XXIII. 

Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  before  trial, 
will  be  heard  at  any  regular  or  adjourned  term,  upon  three 
days'  notice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Carson.  When 
the  pfitrty  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  required  for  each 
forty  miles,  or  fraction  of  torty  miles,  from  Carson. 

RULE  XXIV. 

I.  The  Supreme  Court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  at- 
torneys and  counsellors  at  law.  Such  committee  will  con- 
sist of  the  district  judge  and  at  least  two  attorneys  resident 
of  the  district. 

n.  The  examination  by  the  committee  so  appointed 
shall  be  conducted  and  certified  according  to  the  following 
rules : 

The  applicant  shall  be  examined  by  the  district  judge 
and  at  least  two  pthers  of  the  committee,  and  the  questions 
and  answers  must  be  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects : 

1.  The  history  of  this  State  and  of  the  United  States. 

2.  The  constitutional  relations  of  the  State  and  Federal 
governments. 

3.  The  jurisdiction  of  the  various  courts  of  this  State 
and  of  the  United  States. 

4.  The  various  sources  of  our  municipal  law. 

5.  The  general  principles  of  the  common  law  relating  to 
property  and  personal  rights  and  obligations. 

6.  The  general  grounds  of  equity  jurisdiction  and  prin- 
ciples of  equity  jurisprudence. 

7.  Eules  and  principles  of  pleadings  and  evidence. 


Rules  of  the  Supreme  Court.  •  xv 

8.  Practice  under  the  civil  and  criminal  codes  of  Ne- 
vada. 

9.  Remedies  in  hypothetical  cases. 

10.  The  course  and  duration  of  the  applicant's  studies. 

m.  The  examiners  will  not  be  expected  to  go  very  much 
at  large  into  the  details  of  these  subjects,  but  only  suffici- 
ently so,  fairly  to  test  the  extent  of  the  applicant's  knowl- 
edge and  the  accuracy  of  his  understanding  of  those  subjects 
and  books  which  he  has  studied. 

IV.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examiners  will  certify  and  return  it  to  this 
Court,  accompanied  by  a  certificate  showing  whether  or 
not  the  applicant  is  of  good  moral  character  and  has  at- 
tained his  majority  and  is  a  bona  fide  resident  of  this  State. 
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By  the  Court,  Hawley,  J. : 

Appellant,  in  April,  1872,  *'by  its  president  and  secretary 
duly  authorized  thereto,  and  its  corporate  seal  ^  *  * 
affixed,"  executed  a  written  contract  with  one  Daniel  Grant 
to  sink  a  new  shaft  upon  its  mine.  It  was  therein  stipulated 
that  Grant  should  "a^  his  own  cost  furnish,  the  necessary 
timbers  to  timber  the  shaft  and  dividings.^' 

This  action  was  brought  "by  respondents  to  recover  the 
•  value  of  lumber  sold  and  delivered  by  them  to  said  Grant, 
and  used  in  sinking  said  shaft.  Their  right  of  recovery 
rests  upon  a  verbal  promise  claimed  to  have  been  made  in 
July,  1872,  by  S.  B.  Segur,  the  superintendent  of  appellant, 
to  the  eflfect  that  they  should  charge  the  amount  then  due 
from  Grant,  to  wit,  two  hundred  and  sixty-eight  dollars  and 
thirty-nine  cents;  and,  '*also,  all  other  bills  of  lumber 
which  Mr.  Grant  might  order  for  the  new  shaft ;  and  that 
the  defendant  (appellant)  would  pay  not  only  the  old  ac- 
count but  all  other  amounts"  which  respondents  might  fur- 
nish Grant  to  be  used  in  the  company's  new  shaft. 

Eespondents  at  the  time  of  this  promise  were  aware  that 
a  written  contract,  for  the  sinking  of  said  shaft,  existed  be- 
tween appellant  and  Grant.  Appellant  had  no  knowledge 
that  such  a  promise  had  been  made;  and  no  authority  was 
ever  given  by  it  to  said  superintendent  to  make  any  such 
promise. 

The  district  court  properly  refused  to  allow  the  two  hun- 
dred and  sixty-eight  dollars  and  thirty-nine  cents,  but  gave 
judgment  against  appellant  for  the  balance. 

Did  the  superintendent  have  the  power,  by  virtue  of  his 
position,  to  change  the  terms  of  the  written  contract  made 
by  appellant? 

If  there  was  any  testimony  showing,  as  argued  in  re- 
spondents' brief,  that  Grant  had  surrendered  his  contract, 
and  that  appellant,  with  full  knowledge  of  that  fact,  had  di- 
rected the  superintendent  to  proceed  on  its  account  to  sink 
the  new  shaft,  then  for  all  subsequent  supplies  appellant 
would  unquestionably  be  liable,  for  it  is  well  settled  that. 


Oct.  1874.]  Phillpotts  v.  Blasdel.  19 

statement  of  Facts. 

whenever  a  corporation  is  acting  within  the  scope  of  the 
legitimate  purposes  of  its  institution,  all  parol  contracts 
made  by  its  authorized  agents  are  express  promises  of  the 
corporation;  and  all  duties  imposed  on  them  by  law,  and 
all  benefits  conferred  at  their  request,  raise  implied  prom- 
ises, for  the  enforcement  of  which  an  action  will  lie.  (Story 
on  Agency,  Sec.  53.)  But  no  such  testimony  is  to  be  found 
in  the  statement  which  purports  to  contain  all  the  evidence 
given  at  the  trial. 

Respondents  had  sufficient  knowledge  of  the  existence  of 
the  written  contract  to  put  them  upon  inquiry  in  regard  to 
its  provisions;  and  applying  the  facts  of  this  case  to  the 
principles  of  law  enunciated  in  The  Yellow  Jacket  S.  M,  Go. 
V.  Stevenson  (5  Nev.  224),  and  Hiltyer  v.  llie  Overman  Silver 
Mining  Company  (6  Nev.  51),  it  seems  to  us  quite  clear 
that  the  promise  of  the  superintendent  having  been  made 
without  authority  was  void. 

The  judgment  of  the  district  court  is  reversed  and  cause 
remanded  for  a  new  trial. 


[No.  680.] 

THOMAS  PHILLPOTTS,  Eespondent,  v.  H.  G.  BLAS- 
DEL,  Appellant. 

Ejectment — Judgment  op  Dtsmissal — When  a  Bab  to  an  Action  pob 
Mesne  Peofits. — Where  an  action  of  ejectment  for  the  recovery  of  a 
ndning  claim  is  dismissed  by  the  stipulation  of  attorneys,  that  each 
party  shall  pay  his  own  costs  and  the  plaintiff  be  released  from  all 
liability  on  his  injunction-bond,  and  the  defendant  conveys  his  interest 
in  the  premises  to  plaintiff:  Hdd,  that  the  judgment  of  dismissal  is  a 
bar  to  any  other  suit  between  the  same  parties  on  the  identical  cause  of 
action,  and  that  an  action  for  mesne  proJUs,  founded  upon  the  same 
title,  could  not  thereafter  be  maintained. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  White  Pine  County. 

On  the  22d  day  August,  a.  d.  1871,  the  plaintiff  Phill- 
potts commenced  an  action  of  ejectment  in  the  district 
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court  of  the  eighth  judicial  district  against  defendant  Blas- 
del, to  recover  the  possession  of  certain  mining  ground  on 
the  Ward  Beecher  claim.  A  restraining  order  was  issued, 
enjoining  and  restraining  defendant  from  extracting  or  re- 
moving any  quartz  rock,  earth  or  ore  from  said  mining 
ground. 

On  the  14th  day  of  October,  A.  d.  1872,  the  following 
stipulation  was  signed  by  the  respective  attorneys  and  filed 
in  said  cause :  **  It  is  hereby  stipulated  that  this  cause  shall 
be  dismissed,  each  party  paying  his  own  costs,  and  plaintiff 
being  released  from  all  liability  on  his  undertaking  for  re- 
straining order  in  said  cause."  Judgment  of  dismissal  was 
thereupon  entered,  pursuant  to  the  terms  of  said  stipula- 
tion. On  the  same  day,  in  accordance  with  the  agreement 
and  understanding  of  the  parties,  the  defendant  conveyed 
to  plaintiff  all  his  right,  title  and  interest  in  the  mining 
ground  in  controversy  in  said  action. 

This  action  was  commenced  on  the  23d  day  of  October, 
A.  D.  1872,  and  was  brought  to  recover  the  sum  of  ninety- 
three  thousand  seven  hundred  and  two  dollars,  alleged  to 
be  the  value  of  the  ore  extracted  and  removed  by  the  de- 
fendant from  the  identical  mining  ground  in  controversy  in' 
the  prior  action  of  ejectment. 

On  the  trial  the  court  below  ruled  out  the  complaint, 
answer,  stipulation  and  judgment  in  the  former  action,  and 
excluded  all  the  evidence  offered  by  defendant  relating  to 
the  former  suit. 

The  following  instruction  asked  by  defendant  was  also 
refused: 

*'  Thirteenth.  If  the  jury  believe  from  the  evidence  that 
on  the  22d  day  of  August,  1871,  the  plaintiff  Phillpotts 
brought  an  action  in  the  eighth  judicial  district  court  of 
the  State  of  Nevada  against  the  defendant  Blasdel,  to  re- 
cover the  mining  claim  described  in  the  complaint,  alleging 
*  *  *  that  the  plaintiff  was  the  owner  of,  in  the  posses- 
sion of,  and  entitled  to  the  possession  of  said  claim,  and 
that  defendant,  on  or  about  July  1st,  1871,  entered  said 
claim  and  ousted  and  ejected  plaintiff  therefrom;  and  if  the 
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jury  further  believe  that  the  defendant  Blasdel  answered  in 
said  action  denying  plaintiflF's  ownership,  possession  and 
right  of  possession,  and  alleging  ownership,  possession  and 
right  of  possession  in  himself;  and  if  the  jury  further  be- 
lieve that  afterwards,  and  on  the  14th  day  of  October,  A.  d. 
1872,  the  plaintiff  and  defendant  compromised  and  settled 
said  action  upon  the  terms  that  each  should  pay  his  own 
costs,  and  upon  the  further  terms  that  the  plaintiff  should 
be  released  from  liability  upon  the  injunction-bond  given 
in  said  action;  and  upon  the  further  terms  that  defendant 
Blasdel  should  convey  to  said  plaintiff  Phillpotts  *  *  * 
the  claim  in  dispute,  *  *  *  and  that  Blasdel  did  so 
convey;  and  if  the  jury  further  believe  from  the  evidence, 
that  after  said  settlement  and  compromise  was  made  a  judg- 
ment was  entered  upon  the  stipulation  of  the  plaintiff  and 
defendant  that  each  party  should  pay  his  own  proper  costs, 
and  that  defendant  should  be  discharged  of  the  action;  and 
if  the  jury  further  believe  that  the  *  *  *  ground  so 
conveyed  was  part  of  the  ground  embraced  in  said  suit,  and 
is  the  same  ground  for  which  it  is  charged  the  defendant 
extracted  and  removed  the  ore  alleged  in  the  complaint, 
then  the  jury  are  instructed  to  find  a  verdict  for  the  defend- 
ant." 

The  jury  found  a  verdict  in  favor  of  plaintiff  for  eight 
thousand  three  hundred  dollars.     Defendant  appeals. 

Robert  M.  Clarke,  for  Appellant. 

The  court  below  erred  in  granting  plaintiff's  motion  to 
strike  out  the  complaint,  answer,  stipulation  and  judgment, 
in  the  case  of  Phillpotts  v.  Blasdel,  and  in  denying  defend- 
ant's instruction  to  the  effect  that  the  judgment  in  the  former 
case  was  a  bar  to  this  action. 

The  issues  in  the  two  cases  are  identical,  except  in  this 
case  damages  are  claimed.  But  in  this  case  no  damages 
are  recoverable  except  upon  proof  and  judgment  of  title  in 
plaintiff.  But  this  is  made  impossible  by  the  settlement 
and  judgment  in  the  other  case.  The  former  judgment  is  a 
bar.     (Freeman  on  Judgments,  Sec.  262;  Bank  of  Common- 
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loealth  V.  Hopkins,  2  Dana,  395;  Jarboe  v.  Smith,  10  B.  Mon- 
roe, 257;  Merritt  v.  Campbell,  47  Oal.  543.) 

Tliomas  Wren  and  Fred,  W,  Cole,  for  Respondent. 

The- dismissal  of  the  action  of  ejectment  is  not  a  bar  to 
respondent's  recovery  in  this  action.  This  action  is  not  for 
the  same  cause  of  action.  The  action  of  ejectment  was  dis- 
missed upon  the  writteh  consent  of  the  defendant.  That  is 
sufficient;  and  the  fact  that  the  party  stipulated  farther,  that 
each  party  should  pay  his  own  costs,  and  that  plaintiflf  should 
be  relieved  from  liability  upon  his  injunction-bond,  could 
not  alter  the  effect  of  the  dismissal,  neither  upon  principle 
nor  authority. 

Plaintiff  had  two  separate  and  distinct  causes  of  action 
against  defendant.  One  for  the  possession  of  twenty  feet 
of  mining  ground;  the  other  for  the  value  of  ore  taken  from 
the  ground.  He  commenced  his  action  for  the  possession 
of  the  ground.  Will  it  be  doubted  that  if  he  had  recovered 
the  ground  in  that  action,  that  he  could  then  have  proceeded 
upon  his  other  cause  of  action,  and  have  recovered  in  that 
also?  Certainly  not.  Why,  then,  should  he  be  cut  off  from 
recovering  the  balance  of  the  ore,  because  he  recovered  pos- 
session of  his  ground  by  a  different  and  more  expeditious 
and  less  expensive  mode?  The  stipulation  expresses  the 
exact  terms  of  the  settlement  of  the  former  suit,  taken  in 
connection  with  the  last  deed  from  Blasdel  to  Phillpotts. 

By  the  Court,  Belknap,  J. : 

An  action  of  ejectment  for  a  mining  claim  between  the 
parties  to  the  present  action  was  dismissed  upon  the  written 
stipulation  of  their  attorneys,  conditioned  that  each  party 
paid  his  own  costs,  and  the  j)laintiff  be  released  from  lia- 
bility on  an  undertaking  given  for  a  restraining  order. 
Judgment  was  entered  accordingly.  Subsequently  the 
present  action  of  trespass  for  the  mesne  profits  was  com- 
menced. In  both  cases  the  plaintiff  relied  upon  the  same 
title.    The  defendant  pleaded  the  judgment  in  the  ejectment 
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suit,  and  oflfered  it  in  evidence  upon  the  theory  that  it  was 
a  bar  to  the  plaintiiOf's  recovery.  The  refusal  of  the  court 
to  allow  this  evidence  to  go  to  the  jury  is  assigned  as  error. 
The  intention  deduced  froii:  the  agreement  of  the  defeadant 
to  pay  costs,  for  which  he  was  not  otherwise  liable,  and  his 
releAse  of  the  plaintiff  from  liability  on  the  injunction-bond, 
is  that  the  parties  had  adjusted  their  controversy;  and  this 
view  is  strengthened  by  the  fact  that  the  defendant  in  pur- 
suance of  the  settlement  quitclaimed  the  title  in  litigation 
to  the  plaintiff. 

The  judgment  rendered  is  not  embraced  within  the  pro- 
visions enumerated  in  section  151  of  the  Practice  Act  for  a 
judgment  of  dismissal  or  nonsuit,  and  is,  therefore,  by  the 
terms  of  the  statute,  made  a  judgment  upon  the  merits.  For 
the  reasons  recited  it  is  against  the  plaintiff.  Its  legal 
effect  is  to  operate  as  a  bar  to  any  other  suit  between  the 
same  parties  on  the  identical  cause  of  action.  {Bank  of 
the  Commomoealth  v.  Hopkins,  2  Dana,  395;  Jarboe  v.  Smithy 
10  B.  Monroe,  257;  Merritt  v.  Campbell,  47  Cal.  542.)  It  is 
contended,  however,  in  behalf  of  plaintiff,  that  such  judg- 
ment will  not  work  an  estoppel  to  the  present  action.  The 
claim  for  mesne  profits  is  founded  upon  the  title  and  is  in- 
separable from  it.  To  recover,  the  plaintiff  is  necessarily 
required  to  put  in  issue  and  establish  his  right  to  the  land. 
In  such  actions  it  is  settled  that  a  defendant  is  estopped  to 
deny  the  record  of  a  judgment  in  favor  of  a  plaintiff  in  a 
prior  action  of  ejectment  founded  upon  the  same  title;  and, 
as  estoppels  are  mutual,  the  converse  is  true,  that  a  like 
judgment  rendered  against  a  plaintiff  estops  him  from  assert- 
ing his  title.  Therefore  we  think  the  defense  was  well 
pleaded. 

Judgment  reversed  and  cause  remanded. 

Hawley,  J.,  having  been  of  counsel  for  appellant  in  the 
ejectment  suit,  did  not  participate  in  the  foregoing  decision. 
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THE  STATE  OF  NEVADA,  Eespondent,  v.  CHARLES 
GLOVERY  et  al.,  Appellants. 

AsaAULT  WITH  Intent  to  Bob. — ^The  intent  of  the  defendants  in  making 
the  assault  constitutes  the  gist  of  the  offense,  and  must  be  clearly  estab- 
lished. 

Idem.— The  intent  is  not  necessarily  to  be  inferred  from  the  act  done, 
but  nmst  be  madet)ut  from  an  impartial  consideration  of  the  entire  sur- 
roundings, which  is  sometimes  extended  be>^nd  the  immediate  res  gestae. 

Acts  of  Robbebt — Instbttotions. — Under  an  indictment  charging  the  crime 
of  an  assault  with  intent  to  commit  robbery:  Held,  that  instructions  that 
the  jury  must  find  some  **  visible  act  of  robbery  committed  by  defend- 
ants "  against  the  pei*son  upon  whom  the  assault  was  made,  showing  an 
intention  to  rob,  were  properly  refused. 

Ghasge  op  the  Judge — When  not  Pbrjttdzoiaij. — Where  the  Court  un- 
necessarily instructed  the  jurors  in  their  duties,  but  told  them  nothing 
but  what  the  law  presumed  them  to  know:  Hddj  that  it  could  not  have 
prejudiced  the  defendants. 

Inbufficienct  of  Evidenoe. — A  verdict  in  a  criminal  case  will  not  be  set 
aside  where  there  is  any  evidence  to  sustain  it. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  defendants,  Charles  Glovery,  Edward  Allen,  John 
Duggan  and  Charles  Warren,  were  indicted  for,  tried  and 
found  guilty  of,  an  assault  with  intent  to  commit  robbery. 

W.  T.  C.  Elliott,  upon  whom  the  alleged  assault  was 
made,  testifiBd  to  certain  facts  which  induced  him  to  sus- 
pect that  the  defendants  were  meditating  the  commission  of 
some  robbery  at  the  Capital  House  in  Eeno,  kept  by  wit- 
ness, and  that  he  had  disguised  himself  for  the  purpose  of 
watching  their  morements;  that  while  going  through  an 
alley  in  said  town  about  three  o'clock  in  the  momiog,  with 
the  intention  of  passing  by  the  defendants  without  their 
recognizing  him,  he  stumbled  along  as  if  drunk,  with  his 
hat  drawn  down  over  his  face,  when  one  of  the  defendants 
said,  ''There  goes  a  stiff,  boys;  let's  go  through  him;  let's  go 
for  him,"  or  words  to  that  effect.  Another  said,  '^Lefs  nail 
hint;"  that  the  defendants  then  rushed  upon  him  and  caught 
hold  of  his  arms;  that  they  had  pistols  in  their  hands;  that 
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he  raised  his  hat  and  said,  **  Let  me  alone,  I  am  no  stifif;" 
that  one  of  the  defendants  then  said,  ''It  is  a  policeman; 
let's  kill  him;"  that  he  was  then  struck  in  the  face  with 
their  pistols  and  received  a  blow  upon  his  head  that  almost 
knocked  him  down,  whereupon  he  called  for  help,  and 
while  struggling  with  the  defendants  he  received  a  pistol 
wound  upon  his  head;  that  he  then  heard  some  person 
halloo,  and  the  defendants  let  go  of  him  and  ran  away. 

The  following  are  the  instructions  referred  to  in  the 
opinion:  1.  **The  intention  of  the  defendants,  or  any  of 
them,  to  commit  the  crime  of  robbery  on  the  person  of  one 
W.  T.  C.  Elliott,  at  the  time  of  the  assault  charged  in  the 
indictment,  is  made  a  necessary  ingredient  of  crime  as  ex- 
pressly designated  or  defined  by  law,  constituting,  indeed, 
the  essence  of  the  crime  with  which  they  are  charged  in  the 
indictment,  and  in  which  consequently  the  intention  of  the 
defendants  must  be  made  to  appear  by  evidence  in  addition 
to  the  proof  of  the  external  visible  act  or  acts  of  robbery, 
which  the  intention  of  the  defendants  is  required  to  qualify." 

2.  "Should  the  jury  fail  in  finding  from  the  evidence 
any  external  visible  act  of  robbery  committed  by  the  de- 
fendanis,  or  any  of  them,  on  or  against  the  person  of  W. 
T.  C.  Elliott,  showing  an  intention  to  rob  him,  they  will 
not  find  the  defendants,  or  any  of  them,  guilty  of  an  assault 
with  intent  to  rob." 

After  the  jury  had  deliberated  for  eighteen  hours,  the 
court  was  informed  by  the  foreman  that  six  jurors  were  in 
favor  of  finding  defendants  guilty  of  an  assault  only,  and 
six  were  in  favor  of  finding  them  guilty  as  charged  in  the 
indictment,  and  that  for  this  reason  they  could  not  agree. 
The  court  thereupom  of  its  own  motion  instructed  the  jury 
as  follows:  *  *  *  "It  is  to  be  hoped  that  you 
will  not  fail  to  render  a  verdict  through  any  mere  pride  of 
opinion  or  stubbornness.  Your  honest  convictions  you 
should,  of  course,  adhere  to;  but  a  wanton  refusal  to  agree 
upon  a  verdict  is  a  departure  from  the  line  of  duty  which 
jurors  should  follow,  and  renders  the  administration  of  the 
law  in  our  courts  extremely  onerous  and  unsatisfactory. 
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*  *  *  Let  each  juror,  therefore,  again  endeavor,  in  a 
dispassionate  and  reasonable  frame  of  mind,  to  consider 
this  case  in  its  true  light  as  it  appears  from  the  testimony; 
and  giving  due,  but  not  undue,  credit  and  attention  to  the 
opinions  of  his  brother  jurors,  endeavor  to  do  in  this  case 
that  which  will  satisfy  his  conscience  and  his  oath." 

TV.  Webster,  for  Appellants. 

The  first  error  complained  of  is  the  refusal  of  the  court 
to  give  to  the  jury  instructions  1  and  2.  The  first  of  these 
instructions  is  certainly  law,  unless  the  words  *'of  robbery" 
after  the  words  "actor  acts"  in  the  instruction,  carries  it 
beyond  the  rule  governing  the  question  of  intention.  The 
intention  to  commit  a  crime  is  at  law  criminal — **  the  will  is 
taken  for  the  deed,"  as  it  were — ^but  the  proof  in  a  case 
where  intention  is  charged  as  the  gist  of  the  oflfense  is 
arrived  at  in  a  somewhat  diflferent  manner  from  a  case 
wherein  the  intention  has  been  fully  executed  or  incorpo- 
rated with  the  accomplished  fact.  In  the  latter  case,  the 
accomplished  or  consummated  fact  being  proved,  the  pre- 
sumption is  that  the  accused  intended  to  do  the  act,  for  a 
reasonable  person  is  presumed  to  intend  that  which  he 
deliberately  does;  and  should  a  person  do  an  act  that  is 
criminal,  it  logically  follows  that  the  person's  intention  was 
also  criminal.  In  short,  the  accomplished  fact  proves  the 
intention.  But  in  the  former  case  there  is  no  accomplished 
fact  from  which  the  intention  may  be  presumed.  The  gist 
of  the  offense  is  shifted  from  the  fact  completed  to  that 
condition  of  the  mind  termed  intention.  The  subject  of 
investigation  is  not  the  deed,  but  the  more  subtile  subject 
of  the  will.  In  that  investigation,  the  acts  of  the  accused 
are  secondary,  the  intention  now  being  the  primary  sub- 
ject. It  will  not  be  presumed  from  the  act  or  acts  of  the 
accused  immediately  connected  with  the  criminal  fact  he  is 
accused  of  having  the  intention  to  commit,  because  there  is 
no  consummated  fact  from  which  the  law  will  presume  an 
intention  existing.  The  law  and  reason  are  therefore  dis- 
armed.    (Burrill  on  Circumstantial  Evidence,  298.) 
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The  other  instruction  refused  by  the  court  is  diflferent  in 
its  phraseology,  but  in  substance  the  same.  The  words 
**of  robbery"  after  the  words  **  visible  act,"  may  take  it  out 
of  the  rule;  but  this  would,  I  think,  depend  upon  the  lati- 
tude given  to  the  word  *'act"  preceding  the  words  **of  rob- 
bery." Should  the  word  '*act"  be  taken  in  the  sense  of 
**an  act  completed,"  the  instruction  would  be  broad  in  its 
meaning,  but  the  term  "act,"  if  taken  in  a  limited  sense, 
and  as  applied  to  any  one  of  the  many  **acts"  which  would 
of  necessity  be  required  to  make  up  a  full  and  complete  fact 
of  robbery. 

JBT.  B.  CossUty  also  for  Appellants. 

After  the  jury  had  been  out  eighteen  hours,  standing 
equally  divided  between  a  verdict  of  guilty  as  charged  in 
the  indictment,  and  of  simple  assault,  it  was  error  in  the 
court  to  instruct  them  to  the  eflfect  that  they  must  listjen  to 
and  give  due  deference  to  the  opinion  of  their  fellow-jury- 
men. 

At  this  period  of  their  deliberation,  it  had  become  more 
a  question  of  physical  endurance  as  between  them,  than  of 
right  and  conscience,  and  this  instruction  enabled  the  weaker 
party  the  more  easily  to  fall,  and  furnished  an  excuse  for 
falling.  That  it  prejudiced  the  rights  of  the  defendants, 
the  result  most  fully  shows. 

L.  A,  Buckner^  AUorney-Oeneral^  for  Bespondent. 

By  the  Court,  Whitman,  0.  J. : 

Counsel  for  appellants  are  right  in  their  claim,  that  in 
this  and  similar  cases  the  intent  is  the  gist  of  the  offense 
and  mnst  be  clearly  established;  that  it  is  not  necessarily  to 
be  inferred  from  the  act  or  acts  done,  whatever  they  may 
be;  but  must  be  made  out  from  an  impartial  consideration 
of  the  entire  surroundings;  which  is  sometimes  extended 
beyond  the  immediate  res  gestce. 

But  the  instructions  asked  and  refused  (which  refusal  is 
presented  as  error),  failed  to  clearly  state   the  law,  and 
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were  properly  refused,  as  will  .be  seen  by  i*eference  thereto. 
Each  speaks  of  acts  of  robbery.  If  there  had  been  any 
act  of  robbery,  then  there  would  have  been  a  consummation 
of  the  attempt  for  which  appellants  are  indicted,  and  a  con- 
sequent merger  thereof,  the  lesser  being  swallowed  in  the 
larger  crime.  The  law  to  be  thereto  applied  would  be,  that 
the  intent  was  to  be  properly  inferred  from  the  act;  as  every 
sane  man  is  presumed  to  know,  and  knowing  to  intend,  the 
natural  and  probable  consequences  of  his  own  voluntary 
acts. 

That  the  jury  were  somewhat  unnecessarily  instructed  in 
their  duties,  could  not  have  prejudiced  appellants,  as  they 
were  told  nothing  but  what  the  law  presumed  them  to  know. 

There  was  some  evidence  to  sustain  the  verdict,  which  is 
decisive  upon  this  Court  of  its  sufficiency. 

The  order  and  judgment  appealed  from  are  affirmed. 


[No.  689.] 

FEANK  DENVER,  Relator,  v.  W.  W.  HOBART,  State 
Controller,  Respondent. 

Mandamus — Title  to  an  Office. — Mandamns  is  not  the  proper  remedy  to 
try  the  title  to  a  pablic  office. 

CoNSTiTunoNAij  Law— LEGISLATIVE  PowEB. — The  legislature,  having  vested 
certain  duties  upon  a  public  officer,  and  allowed  him  a  salary  for  his 
services,  may  take  those  duties  and  the  salary  away  from  him  before 
the  expiration  of  his  term  of  office,  and  confer  them  upon  another. 

Statutes— Election  of  Warden  of  State  Peison. — The  act  of  March  7, 
1873  (Stat.  1873,  181),  providing  for  the  government  of  the  State  prison: 
Hdd,  to  be  valid  in  so  far  as  it  provides  for  the  election  of  a  warden  by 
the  board  of  State  prison  commissioners. 

Idem— Salabt  of  Waeden. — The  legislature  did  not  intend  by  section  23  of 
the  act  of  March  7,  1873,  to  give  relator  a  salary  as  lieutenant-governor, 
and  also  a  salary  as  ex  officio  warden. 

This  was  an  original  application  to  the  Supreme  Court 
for  a  writ  of  mandamus. 

The  facts  are  stated  in  the  opinion.. 
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Thomas  Wdls  and  T.  W.  W.  Davies,  for  Eelator. 

L.  A.  Buckner,  Attormy-Generaly  and  W.  W.  Hobart,  in 
propria  persona,  for  Respondent. 

By  the  Coujjb,  Hawley,  J.  : 

This  is  an  application  for  a  writ  of  mandamus  to  compel 
respondent  to  issue  to  relator  a  warrant  on  the  State  treas- 
urer for  the  sum  of  five  thousand  three  hundred  and  ninety- 
seven  dollars  and  sixty-five  cents  claimed  to  be  due  relator 
for  his  salary  as  ex  officio  warden  of  the  State  prison. 

The  legislature,  at  its  last  session,  passed  "An  act  to  pro- 
vide for  the  government  of  the  State  prison  of  the  State  of 
Nevada"  (Stat.  1873,  71),  which  provides  that  "the  State 
prison  commissioners  shall  meet  on  the  first  Monday  of 
April,  A.  D.  1873,  for  the  purpose  of  selecting  a  warden  of 
the  State  prison.  *  *  *  The  warden,  so  selected,  shall 
receive  a  salary  not  to  exceed  three  thousand  dollars  per 
annum."  (Sec.  4.) 

"An  act  entitled  *An  act  to  provide  for  the  government 
of  the  State  prison  of  the  State  of  Nevada;'  approved  March 
4,  1865,  *  *  *  and  all  acts  and  parts  of  acts  in  con- 
flict with  the  provisions  of  this  act,  are  hereby  repealed; 
provided,  nothing  in  this  act  contained  shall  be  so  construed 
as  to  in  any  manner  interfere  with,  or  deprive  the  present 
ex  officio  warden  of  the  compensation  as  named  in  section 
twenty-five  of  the  act  hereby  repealed,  during  the  term  for 
which  he  has  been  elected  lieutenant-governor  of  this  State. 
And  the  sum  of  eight  thousand  ($8000)  dollars  is  hereby 
appropriated  out  of  any  money  coming  into  the  general 
fund,  not  otherwise  appropriated,  for  the  payment  of  the 
salary  of  the  lieutenant-governor,  for  house  rent,  furniture, 
and  the  necessary  provisions  for  his  table;  and  the  control- 
ler is  hereby  authorized  and  directed  to  draw  his  warrant 
in  favor  of  the  said  lieutenant-governor  for  the  said  amount 
at  the  same  time  and  in  the  same  manner  as  warrants  are 
drawn  in  favor  of  all  other  State  officers,  and  the  State 
treasurer  is  hereby  directed  to  pay  the  same."  (Sec.  23.) 
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Eelator,  by  virtue  of  his  office  as  lieutenant-governor, 
was,  at  the  time  of  the  passage  of  said  act,  ex  officio  warden 
of  the  State  prison.  The  answer  of  respondent  shows  that 
the  State  prison  commissioners,  in  pursuance  of  the  provis- 
ions of  said  act,  met  and  appointed  P.  C.  Hyman  warden. 
On  the  17th  day  of  March,  a.  d.  1873,  relator  was  forcibly 
ejected  from  the  State  prison,  and,  by  the  action  of  the 
board  of  State  prison  commissioners,  prevented  from  the 
discharge  of  further  duties  as  ex  officio  warden. 

While  admitting  that  the  office  of  ex  officio  warden,  hav- 
ing been  created  by  law,  might  be  abolished  by  law  without 
any  regard  to  his  term  of  office  as  lieutenant-governor,  or 
his  salar;^  as  warden,  relator  claims:  First.  That  he  was 
illegally  removed  because  the  office  was  not  abolished  by 
said  act  of  1873,  nor  himself  impeached  for  malfeasance  or 
misfeasance  in  office.  Second.  That  if  mistaken  upon  this 
view  of  the  law,  that  he  is  nevertheless  entitled  to  a  war- 
rant as  prayed  for  upon  the  express  language  of  the  first 
clause  of  the  proviso  contained  in  section  twenty-three,  and 
that,  in  addition  to  his  salary  as  ex  officio  warden,  he  is  en- 
titled, under  the  second  clause,  to  the  further  sum  of  eight 
thousand  dollars  for  his  salary  as  lieutenant-governor. 

It  was  admitted  upon  the  hearing  that  relator  had  quar- 
terly received  his  warrants  from  respondent  in  the  sum  of 
one  thousand  dollars  for  his  ''salary  as  lieutenant-governor," 
and  that  the  same  had  been  paid  by  the  State  treasurer.  If 
relator  relied  solely  upon  his  first  proposition,  he  has  mis- 
taken his  remedy.  It  would  be  necessary  for  him  to  insti- 
tute proceedings  in  the  nature  of  a  writ  of  quo  loarranto  in 
order  to  establish  his  right  to  the  office.  {State  ex  rel,  Jack- 
son V.  Mosehjy  34  Mo.  375;  State  ex  rel.  Jackson  v.  lliompson, 
36  Mo.  70;  Bonner  v.  The  State,  7  Ga.  473;  People  ex  rel 
Smith  Y.  Olds,  3Cal.  167.) 

But  waiving  this  irregularity  we  think  the  act  of  1873,  in 
so  far  as  it  provides  for  the  election  of  a  warden  by  the  State 
prison  commissioners,  is  valid.  The  legislature  having  by 
the  act  of  March  4,  1865,  vested  certain  duties  upon  the 
lieutenant-governor,  and  allowed  him  a  salary  for  his  serv- 
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ices,  it  was  within  the  power  of  the  legislature  to  take  those 
duties  and  the  salary  away  from  him  before  the  expiration 
of  his  term  of  office,  and  confer  them  upon  another.  (Con- 
nor V.  The  Maypr,  etc.,  of  New  York,  5  N.  Y.  294;  Attorney- 
General  v.  Squires,  14  Cal.  13.)  The  offices  of  lieutenant- 
governor  and  warden  of  the  State  prison  were  as  distinct  as 
though  filled  by  diflferent  persons.  The  duties  and  obliga- 
tions of  the  one  are  entirely  independent  of  the  duties  and 
obligations  of  the  other.  So  far  as  the  office  of  ex  officio 
warden  existed  in  relator,  it  was  an  office  created  by  legis- 
lative act.  The  legislature  might  at  any  time  direct  how  it 
should  be  filled,  what  compensation  should  be  allowed,  and 
provide  the  manner  in  which  its  duties  should  be  discharged. 
In  such  cases,  the  length  of  the  term  of  office  is  regulated 
by  considerations  which  affect  the  public  interest,  without 
any  regard  to  the  interests  of  the  office-holder. 

Did  the  legislature  intend,  by  the  act  of  1873,  to  give  re- 
lator a  salary  as  lieutenant-governor,  and  also  a  salary  as  ex 
officio  warden  of  the  State  prison? 

Section  25  of  the  act  approved  March  4,  1865,  referred 
to  in  section  23  of  the  act  approved  March  7,  1873,  fixed 
the  compensation  of  the  warden  at  two  thousand  four  hun- 
dred dollars  per  annum,  '*to  be  paid  monthly  out  of  the 
State  prison  fund."    This  section  was  superseded  by  the  act 
approved  March  3,  1866.     **The  salary  of  the  lieutenant- 
governor  shall  be  three  thousand  dollars,  payable  monthly, 
as  compensation  as  warden  of  the  State  prison."     (Stat. 
1866,  205,   Sec.  1.)      Section   7   of  the   act  of  1865  was 
amended  in  1867.     The  amended  act  provides  that,  *'The 
'harden  shall  reside  at  the  prison  buildings,  and  shall  be 
provided  by  the  State  with  apartments  suitably  furnished." 
-^d  it  is  made  the  duty  of  the  board  of  State  prison  com- 
'^issioners  to  furnish  him  with  the  ''necessary  provisions 
^or  his  own  table."    (Stat.  1867,  123.) 

It  must  be  admitted  that  the  proviso  in  section  23  of  the 
^^t  of  1873  is  peculiarly  worded  and  carelessly  drawn.  The 
**^f erence  to  section  25  of  the  act  of  1865  is  evidently  a  mis- 
^^e.     The  second  clause  is  incomplete.     The  act  of  1873, 
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and  all  the  acts  thereby  repealed,  relate  exclasivelj  to  the 
management  of  the  State  prison  and  the  duties  pertaining 
to  the  office  of  ex  officio  warden,  and  are  entirely  independ- 
ent of  the  laws  which  relate  to  the  office  and  duties  of  the 
lieutenant-governor.  The  acts  refer  to  and  mention  the 
lieutenant-governor  only  as  descriptio  personce  of  the  ex  officio 
warden. 

When  all  the  acts  are  considered  together  it  seems  to  us 
conclusive  that  it  was  the  intention  of  the  legislature,  by  the 
act  of  1873,  to  relieve  the  relator  from  the  responsibilities 
and  duties  of  the  office  of  warden,  deprive  him  of  its  honors, 
and  allow  him  to  receive  a  sum  of  money  which  the  legis- 
lature deemed  equivalent  to  the  compensation  he  would 
have  received  as  ex  officio  warden  during  his  term  of  office 
as  lieutenant-governor  if  no  change  had  been  made. 

The  appropriation  of  the  sum  of  eight  thousand  dollars 
was  to  be  in  lieu  of  his  salary  and  ''apartments  suitably 
furnished,"  including  also  "the  necessary  provisions  for 
his  own  table."  This  clause  must  be  construed  the  same 
as  if  the  words,  as  8uch*ex  officio  warden^  were  inserted  after 
the  words  ''lieutenant-governor."  Any  other  construction 
would  be  absurd. 

The  relator  has  received  the  salary  allowed  him  by  the 
act  under  consideration.  His  application  is  devoid  of 
merit. 

The  writ  is  denied. 
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[NcK  682.] 

H.  G.  MATNAED,  Appellant,  v.  EICHAKD  MEECEE, 

ET  AL.,    EeSPONDENTS. 

Oenebal  Poweb  op  Attobnby — ^How  CoNSTBUBD.— When  the  act  to  be  done 
is  not  speciiically  ezpresged,  the  extent  of  the  power  given  must  be  de- 
termined by.  the  language  employed  in  the  written  power  of  attorney, 
aided  by  the  situation  of  the  parties  and  of  the  property  at  the  time  of 
its  execution,  in  connection  with  other  circumstances  as  might  tend  to 
throw  any  light  upon  the  question. 

ADDf.— Under  the  particular  facts  of  this-case:  Hddy  that  the^  general  power 
of  attorney  authorized  the  attorney  in  fact  to  enter  into  a  party-wall 
agreement. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
Wct,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

Vol.  X.— 3  C33> 
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MesicJc  &  Woody  for  Appellant. 

I.  The  district  court  erred  in  admitting  the  power  of  at- 
torney from  Maynard  to  Flagg. 

II.  The  district  court  erred  in  admitting  the  evidence  of 
Tucker  as  to  the  permission  given  to  defendants  by  Flagg  to 
erect  and  maintain  the  party-wall. 

III.  The  powei;  of  attorney  given  H.  H.  Flagg  by  appel- 
lant did  not  authorize  the  attorney  to  enter  into  a  party- 
wall  agreement.  IJHoU  v.  Smith,  16  Cal.  556;  Borel  v.  Rcb- 
bins,  30  Cal.  413.) 

Williams  &  Bixler,  for  Kespondents. 

By  the  Court,  Hawley,  C.  J. : 

Appellant,  in  October,  1866,  executed  a  power  of  attorney 
constituting  and  appointing  H.  H.  Flagg  his  attorney  in 
fact,  'Ho  lease,  let,  demise,  bargain,  sell,  remise,  release, 
convey,  mortgage  and  hypothecate  lands,  tenements  and 
hereditaments,  upon  such  terms  and  conditions  and  under 
such  covenants  as  he  shall  think  fit;  also,  to  bargain  and 
agree  for,  buy,  sell,  mortgage,  hypothecate  and  in  any  and 
every  way  and  manner  deal  in  and  with  goods,  ^  *  * 
choses  in  action  and  other  property,  ^  ^  *  and  to 
make,  do  and  transact  all  and  every  kind  of  business  of 
what  nature  or  kind  soever," 

At  the  time  of  the  execution  of  this  power  of  attorney, 
appellant  was  the  owner  of  lot  No,  3  in  the  town  of  Gold 
Hill,  and  of  a  brick  building  erected  thereon.  Respond- 
ents are  the  owners  of  the  adjoining  lot  (No.  4)  with  brick 
building  thereon.  In  1870,  respondents  having  been  in- 
formed that  the  south  wall  of  appellant's  building  was  a 
party-wall,  and  contemplating  raising  their  own  building, 
applied  to  Flagg  as  the  agent  of  appellant  to  ascertain 
whether,  or  not,  such  information  was  correct,  and  also  de- 
sired to  know  if  they  would  be  allowed  to  use  the  wall  in 
raising  their  building.  Appellant  at  this  time  was  in  Bos- 
ton, Mass.     Flagg  wrote  to  him  and  received  an  answer, 
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saying:  "About  tlio  half  of  the  wall,  the  old  butcher  that 
built  the  building  next,  paid  me  one-half  the  cost  of  the 
wall,  so  they  have  a  right. to  use  it."  This  extract  was 
shown  to  respondents. 

When  respondents  commenced  to  raise  their  building 
they  decided  to  extend  it  further  back  to  the  east.  Before 
commencing  the  extension  they  asked  Flagg  for  the  privi- 
lege of  building  the  extended  wall  on  the  same  line  as  the  old 
south  wall,  and  proposed  to  build  it  at  their  own  expense, 
and  promised  that  appellant  might  use  it  as  a  party-wall 
without  expense.  Flagg  gave  permission,  and  was  frequently 
present  while  the  wall  was  being  built  and  consented  to  all 
the  work  done  thereon  by  respondents. 

This  action  was  brought  to  eject  resppndents  from  the 
premises,  on  appellant's  lot,  covered  by  said  wall. 

Appellant  claims  that  his  power  of  attorney  did  not 
authorize  Flagg  to  enter  into  a  party-wall  agreement. 

When  the  act  to  be  done  is  not  specifically  expressed  the 
extent  of  the  power  given  must  be  determined  by  the  lan- 
guage employed  in  the  written  power  of  attorney,  aided  by 
the  situation  of  the  parties  and  of  the  property  at  the  time 
oi  its  execution,  in  connection  with  such  other  circum- 
stances as  might  tend  to  throw  any  light  upon  the  question. 
The  language  used  in  the  power  of  attorney  is  of  the  most 
comprehensive  character;  indeed,  it  would  be  difficult  to 
select  stronger  words  to  justify  the  agreement  i^  question 
without  specifying  it  eo  nomine.  The  power  of  attorney  is 
general,  and  under  its  provisions  Flagg  had  full  power  and 
authority  to  dispose  of  lands,  tenements,  etc.,  upon  such 
*®rm8  and  conditions  as  he  thought  fit  and  proper,  and  was 
a-uthorized  to  ''transact  all  and  every  kind  of  business." 

There  was  iio  restriction  to  any  specific  kind  of  business 
^^  species  of  property,  nor  any  limit  of  power. 

We  think  that  the  general  authority  thus  given  carried 
^th  it  the  right  to  make  the  agreement,  and  this  position 
^  Dauch  strengthened  when  we  take  into  consideration  the 
situation  and  conduct  of  the  parties  and  the  position  of  the 
Property. 
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The  act  done  by  the  agent  being  within  the  scope  of  his 
authority  was  binding  upon  his  principal. 
The  judgment  of  the  district  court  is  affirmed. 


[No.  697.] 

THE  STATE  OF  KETVADA,  Respondent,  v.  JOHN 
DONOVAN,  Appellant. 

Entieb  Chabqe  must  be  Considebed. — ^Where,  from  the  entire  charge  of 
the  conrt,  it  clearly  appears  that  the  jury  could  not  have  been  misled  by 
the  language  objected  to,  the  jadgment  will  not  be  disturbed. 

Chabqe  of  the  Coubt  on  Evidence. — On  a  trial  for  murder,  if  there  is  no 
evidence  tending  to  establish  the  crime  of  manslaughter,  the  court  may 
80  inform  the  jury,  and  charge  them  not  to  consider  the  question. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  White  Pine  County. 

The  defendant,  having  been  convicted  of  the  crime  of 
murder  in  the  second  degree,  was  sentenced  to  confinement 
at  hard  labor  in  the  State  prison  for  the  term  of  his  natural 
life. 

He  appealed  from  the  judgment. 

In  addition  to  the  instructions  copied  in  the  opinion,  the 
court  gave  the  following,  as  asked  by  defendant's  attorney, 
viz.:  ''Ninth.  If  the  jury  believe  from  the  evidence  that 
the  defendant  had  drawn  his  pistol  on  the  deceased  with 
intent  at  the  time  to  use  the  same,  but  did  not  use  it,  and 
repented  of  the  act,  and  put  his  pistol  away,  in  good  faith, 
with  the  intention  of  not  using  it,  and  that  subsequently  the 
said  pistol  accidentally  fell  from  the  person  of  the  defendant 
and  was  accidentally  discharged,  the  jury  should  acquit. 

"Tenth.  If  there  is  a  conflict  of  evidence  in  this  case,  and 
such  conflict  can  be  reconciled  consistent  with  the  defend- 
ant's innocence,  it  is  the  duty  of  the  jury  to  thus  reconcile 
it,  and  acquit." 

The  court  charged  the  jury:  *'In  this  case,  as  there  is 
absolutely  no  evidence  of  any  kind  tending  in  the  slightest 
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degree  to  show  that  the  defendant  received  any  provocation 
from  any  person,  at  or  about  the  time  Mc Williams  is  said 
to  have  been  shot,  the  jury  will  not  have  the  occasion  to 
consider  whether  the  defendant  is  guilty  of  manslaughter." 
The  facts  are  sufficiently  stated  in  the  opinion. 

Robert  M,  Clarke,  for  Appellant. 

I.  The  charge  of  the  court  contains  an  erroneous  defini- 
tion of  murder  in  the  second  degree.  The  jury  are  explic- 
itly told  that  to  find  the  defendant  guilty  of  murder  in  the 
second  degree,  they  need  not  find  that  the  killing  of  Mc- 
Williams  was  done  with  "willfulness,"  or  ''deliberation," 
or  ''premeditation."  Now,  since  in  this  case  there  was  no 
question  of  provocation,  or  justification,  or  irresistible  pas- 
sion— since  there  was  no  pretense  that  the  killing  happened 
in  the  commission  of  an  unlawful  act,  which  in  its  conse- 
quences naturally  tended  to  destroy  the  life  of  a  human 
being,  or  that  the  homicide  was  committed  in  the  prosecu- 
tion of  a  felonious  intent;  since,  indeed,  the  whole  question 
was  whether  the  killing  was  unintentional,  and  therefore 
excusable,  or  intentional,  and  therefore  felonious — it  became 
of  the  utmost  importance  that  the  jury  should  have  a  cor- 
rect definition  of  murder,  and  that  such  definition  should 
be  given  with  exact  reference  to  the  facts  of  the  case. 

The  State  affirmed  that  the  killing  was  intentional  and 
without  provocation,  and  was  therefore  murder.  The  de- 
fendant maintained  that  the  killing  was  unintentional,  and 
did  not  happen  in  the  commission  of  an  unlawful  act,  and 
therefore  it  was  excusable.  Consequently,  when  the  court 
charged  the  jury  that  "murder  which  is  wanting  in  any  of 
these  ingredients  of  willfulness,  deliberation  or  premedita- 
tion, is  murder  in  the  second  degree,"  it  denied  the  defense 
of  excusable  homicide  upon  which  the  defendant  relied,  and 
substantially  declared  to  the  jury  that  if  they  believed  the 
killing  to  have  been  unintentional,  nevertheless  they  must 
fiiid  the  defendant  guilty  of  murder  in  the  second  degree. 

II.  Murder  in  the  second  degree  is  not  less  or  other  than 
^^rder.     "The  legislature  did  not  attempt  to  define  murder 
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anew,  but  only  to  draw  certain  lines  of  distinction  by  which 
it  might  be  told  in*  a  particular  case  whether  the  crime  was 
of  such  a  cruel  and  aggravated  character  as  to  deserve  the 
extreme  penalty  of  the  law,  or  of  a  less  aggravated  charac- 
ter, deserving  a  less  severe  punishment."  (People  v.  Sloan, 
44  Cal.  96-98.) 

Murder,  whether  of  the  firsl  or  second  degree,  is  still 
defined  to  be  'Hhe  unlawful  killing  of  a  human  being  with 
malice  aforethought."  (Grim.  Pr.  Act,  Sec.  15;  Bish.  C. 
L.,  Vol.  1,  Sec.  797;  Bish.  C.  L.,  Vol.  2,  Sees.  723,  726, 
727,  728.) 

John  R.  KUlrell,  AttorneT/'General,  for  Respondent. 

The  court  did  not  err  in  its  charge  to  the  jury  in  defin- 
ing the  acts  which  amount  to  murder  in  the  first  degree. 
(Stat.  1861,  Sec.  17,  p.  58;  Commomoealth  y.  Green,  1  Ash- 
mead  (Penn.)  296-300;  Commonwealth  v.  Marraij,  2  Id.  43; 
Commonwealth  v.  Keeper  of  the  Prison,  Id.  231;  People  v. 
Moore,  8  Cal.  90;  Peoples,  Bealoha,  17  Cal.  393;  Peoples. 
SancJiez,  24  Cal.  28;  People  v.  Foren,  25  Cal.  362;  People  v. 
iVicM,  34Cal.  211.) 

By  the  Court,  Hawley,  C.  J. : 

Appellant  Donovan,  having  been  convicted  of  tourder  in 
the  second  degi'ee,  complains  of  the  following  language  in 
the  court's  charge  to  the  jury:  *' All  murder  perpetrated  by 
means  of  any  kind  of  willful,  deliberate  and  premeditated 
killing  is  murder  in  the  first  degree;  murder  which  is  want- 
ing in  any  of  these  ingredients  of  willfulness,  deliberation 
or  premeditation  is  murder  of  the  second  degree."  *  *  * 
*'The  distinction  between  the  two  grades  of  murder  has 
been  above  stated.  Murder  that  is  willful,  deliberate  and 
premeditated  is  murder  of  the  first  degree.  If  it  is  not 
willful,  deliberate  and  premeditated  it  is  murder  in  the  sec- 
ond degree." 

Appellant  argues,  that  inasmuch  as  there  was  no  testi- 
mony tending  to  show  any  provocation,  irresistible  passion 
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or  justification,  or  that  the  killing  Happened  in  the  com- 
mission of  an  unlawful  act,  or  in  the  prosecution  of  a  fel- 
ony, that  the  language  objected  to,  while  it  might  be  cor- 
rect as  a  general  proposition,  was  not  applicable  to  this 
exceptional  case,  and  that  it  had  the  eflfect  to  deprive  ap- 
pellant of  his  defense,  in  this,  that  the  language  could  be 
so  interpreted  as  to  mean  that,  although  the  jury  might  be- 
lieve the  killing  to  have  been  unintentional,  they  must, 
nevertheless,  find  appellant  guilty  of  murder  in  the  second 
degree. 

Without  entering  into  any  discussion  whether  the  lan- 
guage quoted  would  bear  the  interpretation  given  to  it  by 
counsel,  if  considered  by  itself,  we  think  a  complete  answer 
to  the  objection  urged  is  found  in  the  fact,  that  upon  an 
examination  of  the  entire'^charge  it  becomes  apparent  that 
the  jury  did  not  so  understand  it. 

From  the  testimony,  it  appears  that  Mc Williams  (the  de- 
ceased) was  shot  through  the  head  in  a  public  saloon.  But 
one  shot  was  fired.  Appellant  claimed,  that  in  an  attempt 
to  adjust  his  clothing  the  pistol  dropped  to  the  floor,  and 
was  there  discharged.  The  theory  of  his  defense  was  that 
the  killing  was  accidental.  The  State  contended  that  the 
fatal  shot  was  intentionally  fired  by  appellant.  There  is  tes- 
timony in  the  record  tending  to  prove  both  positions.  The 
jury,  being  the  sole  judges  of  the  credit  to  be  given  to  the 
witnesses,  would  have  been  justified  in  finding  either  to  be 
true.  If  the  theory  of  appellant  was  correct  he  was  not 
guilty  of  any  oflfense.  If,  on  the  other  hand,  the  theory  of 
the  prosecution  was  true,  appellant  was  guilty  of  murder. 
The  court  properly  withdrew  from  the  deliberations  of  the 
jury  the  question  whether  or  not  appellant  was  guilty  of 
manslaughter,  as  there  was  no  evidence  that  would  warrant 
its  consideration. 

**The  question  for  the  Jury,"  said  the  court,  ''will  be 
whether  or  not  Donovan  did  voluntarily  or  intentionally 
shoot  McWilliams  and  kill  him.  *  ^  *  If  the  jury 
should  conclude  that  he  did  intentionally  shoot  and  kill  Mc- 
Williams,    *    *    *    as  there  is  no  evidence  of  any  sort 
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tending  to  show  either  justification  or  mitigation,  they  must 
conclude  that  the  defendant  is  guilty  of  murder,  and  the 
only  other  further  question  will  be  "vvhether  it  was  murder 
in  the  first,  or  murder  in  the  second  degree." 

Before  the  jury  were  called  upon  to  consider  whether  it 
was  murder  in  the  first  or  second  degree,  they  must  have 
determined  the  fact  in  favor  of  the  State,  that  appellant  had 
intentionally  shot  at  and  killed  the  deceased.  . 

The  court  gave  the  following  instructions  asked  by  ap- 
pellant's counsel,  viz.:  ** Second.  In  this  case  at  bar,  the 
prosecution  must  prove  beyond  a  reasonable  doubt  that  the 
defendant  fired  the  fatal  shot;  and  if  there  is  a  reasonable  . 
doubt  founded  upon  the  evidence  as  to  whether  the  defend- 
ant intentionally  fired  the  fatal  shot,  or  that  the  same  was 
accidental,  and  not  intentional,  it  is  the  duty  of  the  jury  to 
give  the  benefit  of  that  doubt  to  the  defendant  and  acquit." 
"Third.  If  the  jury  believe,  from  the  evidence,  that  the 
fatal  shot  was  fired  from  the  pistol  while  it  was  not  in  the 
hands  or  under  the  control  of  the  defendant,  it  is  the  duiy 
of  the  jury  to  acquit." 

Is  there  any  possibility  that  a  jury  composed  of  sensible 
men  could  have  been  misled  upon  this  point?  We  think 
not.  The  duty  of  the  jury  was  plainly  defined.  If  they 
believed  the  pistol  was  accidentally  discharged  they  should 
acquit.  If  they  believed  that  the  fatal  shot  was  intention- 
ally fired  by  appellant,  they  should  find  him  guilty  of  mur- 
der, and  determine  the  degree. 

There  is  no  pretense  but  what  the  crime  of  murder  was 
correctly  defined,  and  if,  in  the  judgment  of  the  jury,  the 
offense  committed  by  Donovan  was  not  of  such  a  cruel  and 
aggravated  character  as  to  come  within  the  definition  of 
murder  in  the  first  degree,  it  was  nevertheless  murder,  and 
it  was  the  duty  of  the  jury  to  find  him — as  they  did — ^guilty 
of  murder  in  the  second  degree. 

The  judgment  of  the  district  court  is  affirmed. 
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[No.  700.] 

PETER  LZGHTLE,  Appellant,  v.  J.  IVANOOVIOH, 
Eespondent. 

Bulks  of  the  Supreme  CoTTRT.—rShoulcl  be  regarded  and  held  to  be  as  bind- 
ing and  obligatory  upon  litigants  as  any  other  rule  of  civil  conduct. 

MonoN  TO  Reinstate  Appeal.— Upon  a  motion  made  under  Rule  III  of  this 
Court  to  reinstate  an  appeal  which  has  been  dismissed  for  failure  to  file 
the  transcript  within  the  time  prescribed  by  Rule  II,  appellant  must 
show  by  affidavit  that  he  used  due  diligence  to  procure  the  transcript  on 
appeal;  that  the  appeal  was  taken  in  good  faith,  and  that  in  the  opinion 
of  his  counsel  there  are  substantial  errors  in  the  record  which  ought  to 
be  corrected  by  the  Supreme  Court. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
I^istrict,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

JScbert  M,  Clarke,  for  Appellant. 

Ellis  &  King,  for  Bespondent. 

By  the  Court,  Hawley,  C.  J. : 

Appellant  moves  to  reinstate  the  appeal  in  this  case,  which 
"^^ras  dismissed  on  the  first  day  of  the  present  term  upon  an 
^3B  'parte  motion  made  by  respondent  under  rule  three  of 
tliis  Court. 

The  motion  is  based  upon  an  affidavit  made  by  appellant's 
Counsel,  stating  that  the  appeal  was  taken  in  good  faith; 
tHat  several  days  prior  to  the  commencement  of  the  present 
■teim  of  this  Court  affiant  requested  the  clerk  below  to  pre- 
pare a  transcript  on  appeal;  that  no  fees  were  paid  or  ten- 
dered by  affiant,  and  none  demanded  by  the  clerk.     Affiant 
also  states  that  it  was  his  understanding  of  the  practice, 
^nder  the  rules,  that  an  appeal  dismissed  under  rule  two 
^ould  be  reinstated,  as  matter  of  course,  upon  the  filing  of 
^Q  transcript  at  any  time  during  the  term. 

Rule  three,  under  which  this  motion  is  made,  provides 
^t  causes  so  dismissed  ''may  be  restored  during  the  same 
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term,  upon  good  cause  shown,  on  notice  to  the  opposite 
party." 

The  certificate  of  the  clerk,  upon  which  the  appeal  was 
dismissed,  shows  that  the  judgment  was  rendered  on  the 
19th  day  of  September,  A.  D.  1874,  and  that  the  notice  of 
appeal  and  undertaking  on  appeal  were  filed  on  the  10th 
day  of  October,  1874,  and  that  no  fees  had  been  paid  or 
tendered  to  the  clerk. 

We  think  the  affidavit  fails  to  show  any  good  cause  why 
the  appeal  should  be  reinstated.  Nearly  three  months 
elapsed,  after  the  appeal  was  perfected,  before  the  com- 
mencement of  the  present  term.  No  reasonable  diligence 
is  shown  in  attempting  to  procure  the  transcript  on  appeal, 
or  to  have  it  in  this  Court  before  the  commencement  of  the 
present  term,  as  required  by  rule  two.  Appellant  should, 
at  least,  have  informed  the  clerk  that  his  fees  would  be 
ready  when  the  transcript  was  made  out,  or  have  made  some 
satisfactory  arrangement  with  the  clerk  about  the  payment 
of  his  fees,  and  requested  that  the  transcript  should  be 
made  out  in  time  to  have  it  presented  in  the  Supreme  Court, 
as  required  by  rule  two.  No  legal  excuse  is  presented  by 
the  affidavit  either  for  the  nonpayment  of  the  clerk's  fees 
or  the  failure  to  have  the  transcript  in  this  Court  on  the 
first  day  of  the  present  term.  The  fact  that  appellant  did 
not  have  any  notice  of  the  motion  to  dismiss,  furnishes  no 
cause  whatever  why  the  appeal  should  be  reinstated.  The 
rule  does  not  require  any  notice  to  be  given;  in  fact,  it  ex- 
pressly provides  that  such  motion  maybe  made  ** without 
notice."  The  fact  that  counsel  understood  it  to  be  the 
practice  of  this  Court  to  reinstate  causes,  as  matter  of 
course,  upon  the  presentation  of  the  transcript  at  the  same 
term,  might,  if  such  a  practice  had  previously  obtained, 
furnish  an  excuse  in  this  particular  case;  but  no  instance 
has  been  brought  to  our  notice  where  such  a  practice  pre- 
vailed. Such  an  interpretation  would,  in  our  judgment, 
amount  to  a  practical  nullification  of  the  rules  of  this  Court, 
which,  as  was  said  by  the  court  in  Hagar  v.  Mead  (25  Cal. 
600),  **for  purposes  of  equal  and  exact  justice  and  promot- 
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ing  a  uniform  and  established  practice,  should  be  regarded 
and  held  to  be  as  binding  and  obligatory  upon  litigants  as 
any  other  rule  of  civil  conduct." 

As  this  is  the  first  case  where  an  interpretation  has  been 
given  to  these  rules,  we  deem  it  proper  briefly  to  state  that 
we  entertain  the  opinion  that  all  applications  to  reinstate 
appeals  must  show  that  appellant  has  used  reasonable  dili- 
gence in  procuring,  or  attempting  to  procure,  the  transcript 
on  appeal,  and  if  he  fails  to  present  the  same  in  this  Court 
within  the  time  prescribed  by  rule  two,  his  affidavit  must 
present  sufficient  facts  to  constitute  a  legal  excuse  for  the 
delay,  and^  in  addition  to  the  statement,  **that  the  appeal 
has  been  taken  in  good  faith,"  it  should  also  show  that  in 
the  opinion  of  appellant's  counsel  *Hhere  are  substantial 
errors  in  the  record  which  ought  to  be  corrected  by  this 
Court."  (Hagar  v.  Mead,  supra;  Borland  v.  McGlynn,  45 
Cal.  18.) 

The  motion  is  denied. 


[No.  688.] 

PETEE  DAEEENBEKGER,   Eespondent,  v.  ELIZA- 
BETH  HAUPT,  Appellant. 

Husband  and  Wife— Pbopeett  of,  How  Govebned. — The  rights  of  hus- 
hand  and  wife  to  property  acquired  before  the  adoption  of  the  Consti- 
tution of  this  State,  and  before  the  passage  by  the  legislature  of  any 
statute  providing  for  the  separate  or  common  property  of  husband  and 
wife,  must  be  governed  by  the  rules  of  the  common  law. 

Statute  of  Mabch  7,  1865,  not  Retrospective. — The  act  of  March  7, 
1865  (Stat.  1864-5, 239),  did  not  operate  retrospectively  so  as  to  affect  the 
rights  or  interests  of  husband  and  wife  to  property  previously  acquired. 

Divobce — When  it  affects  iNDiviDUAii  Property. — It  was  Iho  intention 
of  the  legislature  by  the  act  of  March  7,  1865,  that  in  case  of  a  divorce 
for  the  misconduct  of  the  husband,  other  than  imprisonment  or  adultery, 
his  individual  or  sole  property  should  be  subject  to  the  order  of  the 
court,  as  provided  in  section  27. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  Lyon  County. 

The  facts  are  stated  in  the  opinion. 
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Williams,  Bixler  &  Stone,  for  Appellant. 

I.  If  the  property  in  question  was  the  common  property 
of  the  defendant  and  her  late  husband,  the  assignor  of 
plaintiff,  one-half  thereof  belonged  absolutely  to  her,  and 
upon  the  dissolution  of  the  community  by  the  decree  of 
divorce,  the  husband  lost  the  right  to  dispose  of  the  same 
as  community  property,  and  hence  his  disposition  of  the 
same  to  the  plaintiff  after  his  divorce  from  the  defendant 
was  invalid  as  against  her,  and  the  verdict  should  have 
been  for  the  defendant,  either  for  the  wLole  or  at  least  one- 
half  of  the  property.    {Godey  v.  Godey,  39  Cal.  164-5.) 

II.  If  the  plaintiff,  as  the  assignor  of  the  divorced  hus- 
band, acquired  any  interest  in  the  property,  he  holds  the 
same,  treating  it  as  the  property  of  the  community,  merely 
as  tenant  in  common  with  the  defendant,  who  would  have, 
equally  with  him,  the  right  to  the  possession  thereof,  and 
hence  this  action  cannot  be  maintained.  (2  Selwyn  N.  P., 
star  page  1376;  Gilbert  v.  Didcerson,  7  Wend.  449;  Konigs- 
burg  V.  Launitz,  1 E.  D.  Smith,  215;  Bussell  v.  Allen,  13  N.  Y. 
173.) 

in.  By  the  statute  of  1861,  page  98,  section  25,  all  prop- 
erty not  disposed  of  or  regulated  by  the  decree  of  the  court 
granting  the  divorce,  is  divested  out  of  the  guilty  party  and 
vested  in  the  party  at  whose  instance  the  divorce  is  granted. 
In  this  case  the  decree  of  divorce  does  not  dispose  of  or 
regulate  the  property  in  question,  and  hence,  by  virtue  of 
the  law,  the  whole  of  it  vested  in  the  defendant,  and  the 
verdict  should  therefore  have  been  for  the  defendant.   ' 

Will  Campbell,  for  Eespondent. 

The  case  of  Godey  v.  Godey  (39  Cal.  164-5),  is  not  similar 
in  principle  to  the  one  at  bar.  In  the  California  case,  no 
common  property  is  recited  in  the  complaint,  none  prayed 
to  be  set  apart,  and  none  allowed  in  the  decree.  In  the 
present  action  appellant,  in  her  action  for  divorce,  prays 
that  specific  property  be  set  apart  for  her  sole  use,  and  the 
decree  of  divorce  so  orders.     Aside  from  this,  Haupt  bad 
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the  right  to  dispose  of  the  common  property,  and  appellant 
acquired  no  higher  or  diflferent  title  after  divorce  than  she 
had  during  marriage.  There  can  be  no  community  prop- 
erty after  decree  of  divorce  granted. 

By  the  Court,  Earll,  J. : 

This  action  was  brought  by  plaintiff  to  recover  possession 
of  a  certificate  of  the  capital  stock  of  the  Dayton  Silver 
Mining  Company,  representing  five  shares  of  said  capital 
stock,  or,  for  its  value  in  case  a  delivery  cannot  be  hhd. 
The  plaintiff  claims  the  stock  as  the  assignee  of  one  Casper 
Haupt,  the  divorced  husband  of  the  defendant;  and  the 
defense  interposed  is,  that  the  mining  stock  was  the  com- 
mon property  of  the  defendant  and  her  late  husband,  and 
that  by  the  decree  dissolving  the  marriage  between  them, 
and  by  operation  of  law  consequent  thereon,  the  whole,  or 
at  least  one-half  of  the  stock  then  vested  in  and  still  re- 
mained the  property  of  defendant.  Whether  the  mining 
stock  in  controversy  was  such  common  property,  is  the  first 
question  in  the  case.  Casper  Haupt  and  defendant  inter- 
married at  St.  Louis,  Missouri,  in  the  year  1848,  and  after- 
wards removed  to  this  State  and  engaged  in  the  business  of 
keeping  a  saloon  and  boarding-house.  The  husband  pur- 
chased the  certificate  of  stock  in  question,  on  or  about  the 
4th  of  June,  1864,  and  paid  therefor  about  the  sum  of  fifty 
dollars  from  the  proceeds  of  their  joint  earnings  while  en- 
gaged in  the  said  business.  The  certificate  of  stock  was 
acquired  before  the  adoption  of  the  Constitution  of  this 
State,  and  before  the  passage  by  the  legislature  of  any 
statute  providing  for  the  separate  or  common  property  of 
husband  and  wife;  hence  their  rightis  to  the  property  in 
question  must  be  governed  by  the  rule  of.  the  common  law. 
A.t  common  law  the  existence  of  common  property  is  not 
recognized  in  the  marital  relation.  By  the  marriage,  the 
legal  exiistence  of  the  wife  is  suspended  or  incorporated 
into  that  of  the  husband;  she  becomes  sub  potestate  viri;  is 
incapable  of  holding  any  personal  property,  or  of  having 
Uie  use  of  any  real  estate;  her  earnings  belong  to  her  hus- 
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band,  and  he  is  liable  for  her  support.  (I  Bla.  Com.  441; 
2  Id.  443;  2  Kent,  112;  Schoul.  Dom.  Eel.  Ill,  d  seq,)  It 
follows,  therefore,  that  the  money  paid  by  the  said  Casper 
Haupt  for  the  mining  stock  in  question,  belonged  to  him, 
and  the  stock  when  so  purchased  vested  in  him  as  his  sole 
property;  nor  was  his  right  or  title  thereto  affected  by  any 
subsequent  law. 

The  only  statute  enacted  by  the  legislature  prior  to  the 
decree  dissolving  the  marriage  relation  between  the  defend- 
ant and  her  husband,  providing  for  the  common  property  of 
husband  and  wife,  was  passed  March  7, 1865.  (Stats.  1864-5, 
239.)  This  statute,  however,  did  not  ope^rate  retrospectively 
so  as  to  aflfect  the  rights  or  interests  of  husband  and  wife  to 
property  previously  acquired;  nor  did  the  legislature  intend 
to  give  to  it  such  operation,  but,  on  the  contrary,  by  the 
fifteenth  section  of  the  act,  expressly  limited  its  provisions 
to  property  acquired  after  its  passage.  But  it  is  urged  on 
the  part  of  the  defendant,  that  under  section  25  of  the  **  Act 
regulating  marriage  and  divorce "  (Stat,  of  1861,  98),  that 
upon  the  divorce,  the  husband  being  the  guilty  party,  and 
the  property  in  controversy  not  having  been  disposed  of  or 
regulated  by  the  order  of  the  court,  was,  by  virtue  of  the 
divorce  and  operation  of  law,  divested  out  of  the  said  Casper, 
and  vested  in  the  defendant.  That  section  reads  as  foJlows: 
**In  granting  a  divorce,  the  court  shall  also  make  such  dis- 
position of  the  property  of  the  parties  as  shall  appear  just 
and  equitable,  having  regard  to  the  respective  merits  of  the 
parties,  and  to  the  condition  in  which  they  will  be  left  by 
such  divorce,  and  to  the  party  through  whom  the  property 
was  acquired,  and  to  the  burdens  imposed  upon  it  for  the 
benefit  of  the  children.  And  all  property  and  pecuniary 
rights  and  interests,  and  all  rights  touching  the  children, 
their  custody  and  guardianship,  not  otherwise  disposed  of 
or  regulated  by  the  order  of  the  court,  shall  by  such  divorce 
be  divested  out  of  the  guilty  party  and  vested  in  the  party 
at  whose  instance  the  divorce  was  gi-anted."  *  ^*'  * 
If  it  was  necessary  to  interpret  this  section  independent  of 
other  provisions  of  the  act,  and  in  view  of  the  fact  that  the 
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property  rights  and  interests  of  liusband  and  wife  were 
then  governed  by  the  common  law,  and  that  the  only  prop- 
erty in  which  they  could  acquire  respective  rights  or  inter- 
ests was  such  as  must  necessarily  be  acquired  through  the 
wife,  it  might  be  implied  that  the  legislature  intended  its 
application  to  all  property  rights  and  interests  existing  in 
either  spouse  at  the  time  of  granting  the  divorce.  But  it  is 
provided  by  section  27  of  the  act,  that  **when  the  mar- 
riage shall  be  dissolved  by  the  husband  being  sentenced  to 
imprisonment,  and  when  a  divorce  shall  be  ordered  for  the 
cause  of  adultery  committed  by  the  husband,  the  wife  shall 
be  entitled  to  the  same  proportion  of  his  lands  and  property 
as  if  he  were  dead;  but  in  other  cases  the  court  shall  set 
apart  such  portion  for  her  support  and  the  support  of  their 
children,  as  shall  be  deemed  just  and  equitable."  These 
two  sections  can  be  harmonized  only  upon  the  theory  that 
the  legislature  intended  that  in  case  of  a  divorce  for  the 
misconduct  of  the  husband,  other  than  imprisonment  or 
adultery,  his  individual  or  sole  property  should  be  subject 
to  the  order  of  the  court,  under  the  provisions  of  section 
27;  and  the  court  having  made  no  order  in  respect  to  the 
property  in  question,  it  follows  that  the  title  and  right  of 
disposal  of  the  same  continued  in  the  husband  after,  the 
same  as  before  the  divorce,  and  remained  unaffected  there- 
^J]  and  that  his  transfer  thereof  to  the  plaintiff  vested  in 
tim  the  title  and  right  of  possession  thereto. 
The  judgment  of  the  court  below  is  therefore  affirmed. 


[No.  690.] 

THE   STATE    OF   NEVADA,    Eespondent,    v.  THE 
CENTEAL  PACIFIC  EAILEOAD  CO.,  Appellant. 

State  Taxation — Bailboad  subject  to. — The  district  court  excluded  the 
evidenco  ofifered  to  sustain  tho  cluim  of  defendant:  "That  the  Central 

.  I*acific  Railroad  is  a  national  road,  constructed  by  the  general  govern- 
ment for  the  purpose  of  carrying  into  execution  its  powers  over  postal, 
military  and  commercial  matters,  and  is  therefore  not  subject  to  State 
taxation."  Held,  that  the  raling  must  bo  sustained  upon  the  authority 
of  HaUroad  Company  v.  Peniston  (18  Wall.  5). 
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'  AcBSSSgMBNT,  WHEN  Yalid. — The  statate  does  not  require  a  separate  assess- 
ment or  valuation  of  lands  and  improvements  where  both  belong  to  the 
same  owner;  nor  does  it  require  the  value  per  acre  to  be  given.  Where 
the  land  is  described  by  its  common  designation  or  name,  it  is  not 
necessary  to  also  give  the  metes  and  bounds. 

Idem — Suits  fob  Delinquent  Taxes. — The  rule  of  strict  compliance  with 
every  form  of  law,  reqtiired  in  cases  where  property  is  sold  for  taxes 
without  a  judgment,  is  not  applicable  to  suits  for  delinquent  taxes  in 
the  courts  where  jurisdiction  has  been  once  acquired. 

Omission  to  state  Numbeb  of  Acres — When  it  does  not  Invalidate  As- 
sessment OF  Bailboads. — The  omission  of  the  assessor  to  state  the  num- 
ber of  acres  of  land  assessed  to  a  railroad  company  where  the  number  of 
miles  of  the  road  is  stated — where  it  is  not  shown  that  the  railroad  com- 
pany was  injured  by  the  failure  to  state  the  number  of  acres — does  not 
make  the  assessment  void. 

Value  of  Assessable  Pbopebtt,  how  Ascebtained. — In  the  absence  of  any 
statute  upon  the  subject,  the  assessor,  in  specifying  the  value  of  assess- 
able property,  must  be  guided  by  those  general  principles  which  every- 
where determine  the  valuation  of  property  independent  of  any  statutory 
rules. 

Idem — Kailboads. — The  cash  value  of  a  railroad  is  measured  by  the  amount 
of  cash  required,  to  procure  it,  provided  its  utility  is  commensurate  with 
its  cost ;  and  the  amount  of  cash  required  to  procure  a  railroad  is  the 
necessary  cost  of  its  construction. 

Idem. — ^Principles  of  valuation  and  taxation  elaborately  discussed  and  ex* 
plained. 

Statute  bequibinq  Delinquent  List  Dibeotobt.  —  The  provisions  of  the 
statute  for  a  delinquent  list  are  merely  directory;  the  omissions  to  com- 
ply with  them  do  not  avail  the  defendant  in  a  tax  suit. 

Attobnet-Genebal  authobized  to  BBiNa  Sdit  in  the  Name  of  the  State. 
—  Under  the  provisions  of  the  statute  (2  Comp.  L.  2778)  the  attor- 
ney-general is  authorized  to  bring  a  suit  for  the  collection  of  taxes  due 
the  State. 

Judgments  in  bem  bind  Stbangebs  as  well  as  Pabties  and  Pbivies. — 
Judgments  in  rem  are  binding  not  only  upon  parties  and  privies  but 
also  upon  strangers.  A  judgment  in  rem  is  founded  on  a  proceeding  to 
determine  the  state  or  condition  of  the  thing  or  subject-matter  itself, 
and  the  judgment  is  a  solemn  declaration  upon  the  stat'us  of  the  thing, 
and  it  ipso  facto  renders  it  what  it  declares  it  to  be. 

FoBEioN  CoBPOBATioN  CANNOT  Plead  Statute  OF  LIMITATIONS. — A  foreign 
corporation  cannot  plead  the  statute  of  limitations  in  a  personal  action. 

County  Commissionkbs  cannot  Compbomise  Tax  Suits. — Neither  the  board 
of  county  commissioners  nor  the  district  attorney  have  any  authority  to 
make  any  compromise  or  composition  with  delinquent  taxpayers,  or  to 
release  them  from  the  payment  of  their  taxes. 

Valuation  of  Pbopebty — Assessobs  not  Bound  bt  Swobn  Statements. — 
The  provisions  of  section  6  of  the  revenue  act  (2  Comp.  L.  3130) 
jare  intended  for  the  benefit  of  the  State,  and  not  for  that  of  the  tax- 
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payer;  the  assessor  is  not  obliged  to  demand  a  sworn  statement  before 
making  his  assessment,  and  is  not  bound  by  it  if  delivered  to  hkm 

Idem— AssEssoEs  MUST  Exercism  TffBiB  owx  JtroaMENT.-i,  When.  —  Where 
property  is  visible  and  open  to  inspection,  the  assessor  should  exercise 
his  own  judgment  in  the  valuation,  and  not  be  governed  by  the  opinion 
of  the  taxpayer. 

CoNFLicr  ov  Evidence. — Where  there  is  a  substantial  conflict  of  evidence, 
the  verdict  of  the  jury  to  whom  the  issue  was  submitted  will  not  be  dis- 
turbed. 

Appeal  from  the  District  Court  of  the  Second  Judicial: 
District,  "Washoe  County. 

The  facts  material  to  the  decision  are  fully  stated  in  the 
opinion. 

T,  B.  McFarlmidy  for  Appellant. 

I.  The  tojxes  sued  for  xoere  never  on  the  delinquent  list,  or  re- 
turned as  delinquent  in  any  manner  whatever. 

The  whole  amount  of  appellant's  taxes  for  the  year  1870, 
after  the  equalization  of  the  assessment,  was  $14,668.06 — 
which  sum  was  paid  in  full  and  marked  '*paid"  on  the  as- 
sessment-roll. They,  therefore,  were  not  delinquent  and 
were  never  entered  on  the  delinquent  list.  Now  the  author- 
ities are  all  to  the  point  that  when  the  statute  provides  for  a 
<idinquent  list  no  taxes  can  be  collected  that  are  not  returned 
on  said  list,  unless  the  legislature,  by  a  subsequent  statute, 
'^cniedies  the  defect.  How  far  the  legislature  has  power  to 
Diake  valid  what  was  invalid  at  the  time  of  its  occurrence  is 
a  question  that  does  not  arise  in  this  case,  for  it  has  not 
undertaken  to  pass  any  such  remedial  statute.  It  might,  in 
^te  first  instance,  have  refused  to  provide  for  any  delin- 
quent list;  or,  probably,  it  might  afterwards  have  made  a 
law  that  these  taxes  should  be  collected,  notwithstanding 
^te  fact  that  they  were  not  returned  as  delinquent — but  it 
^  not  done  so.  The  universal  rule  is  that  the  officers  must 
Pursue  the  lata  as  they  find  it.  (Blackwell  on  Tax  Titles,  chap- 
^6r  x;  Lessee  of  Harmon  v.  Stockioell,  9  Ohio,  93;  Miner  v. 
ilcLean,  4  McLean,  138.) 

The  principle  that  the  statute  must  regularly  be  pursued, 
Vol.  X.--4 
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in  order  to  render  persons  or  property  liable  for  taxes,  is 
the  universal  rule  of  the  courts.  (Blackwell  on  Tax  Titles, 
chapter  x,  182,  et  seq,;  Blackwell  on  Tax  Titles,  pages  62, 
63,  3d  edition;  Ihatckery.  Powell,  6  Wheaton,  125;  Spellman 
V.  CarteniuSy  12  111.  413;  Donolioe  y.  Hariless,  33  Mo.  335; 
Jackson  v.  Morse,  18  Johns.  442;  Tallman  v.  Wliite,  2  Comst. 
66;  Moon  v.  Patch,  12  Cal.  285;  Russell  v.  31aan,  22  Cal. 
132.) 

II.   The  taxes  sued  for  toere  not  assessed  in  the  mode  pre- 
scribed by  statute,  and  for  thai  reason  the  assessment  is  void. 

There  is  no  special  provision  for  a  diflferent  mode  of  as- 
sessing railroads  than  prescribed  by  statute  (2  Comp.  L. 
3136),  and  no  provision  at  all  for  assessing  railroads  as  rail- 
roads. The  railroad  is  "real  estate,"  and  must  be  listed 
and  described  in  the  assessment-roll  in  the  mode  prescribed 
by  the  statute  for  the  assessment  of  such  property. 
'  The  description  in  this  case  is  utterly  insufficient.  It 
gives  neither  the  metes  and  bounds,  nor  the  number  of 
acres,  nor  the  location  and  township  where  situated.  To 
describe  real  estate  as  so  many  linear  ** miles"  is  prepos- 
terous. The  legislature  might  possibly  provide  that  a  rail- 
road should  be  assessed  **by  the  mile" — but  it  has  not  done 
so.  We  must  pursue  the  statute  as  we  find  it.  We  deem 
it  unnecessary  to  further  discuss  this  point,  for  the  reason 
that  the  United  States  Circuit  Court  for  this  district,  in  the 
case  of  Huntington  et  al.  v.  27ie  Central  Pacific  Railroad 
Company,  has  declared  the  law  as  we  claim  it  to  be,  in  an 
opinion  the  clearness  and  force  of  which  we  could  not 
hope  to  improve. 

We  desire,  simply,  to  cite  on  this  point  the  following  ad- 
ditional authorities:  Pei^Jcins  y.  Dibble,  10  Ohio,  433;  Tur- 
neyY.  Yeoman,  16  Ohio,  24;  Richardson  v.  Stale,  5  Blacfcf. 
51;  Lachman  v.  Clark,  14  Cal.  131;  Kclsey  v.  Abbott,  13  Cal. 
618;  Ferris  v.  Coover,  10  Cal.  632;  Blackwell  on  Tax  Titles, 
124-5. 


Apr.  1875.]  State  of  Nevada  v.  C.  P.  E.  E.  Co.  51 

Argument  for  Appellant. 

ni.    Uie  taxes  loere  not  assessed  upon  the  principle  of  vala- 
ation  prescribed  by  law,  and  therefore  the  assessment  is  void. 

The  assessor,  in  fixing  the  assessable  value  of  the  road, 
considered  and  took  into  account  the  cost  of  the  cuts,  fills, 
tunnels,  etc.,  which  constitute  the  road-bed;  also,  the  in- 
come and  profits  of  the  defendant  corporation,  received  in 
its  business  of  operating  said  road;  also  the  fact  that  other, 
portions  of  the  road  extend  easterly  and  westerly  outside  of 
Washoe  County  and  connect  with  other  roads.  But  the 
legal  mode  of  assessing  such  property  is  simply  to  take  the 
cash  value  of  the  land  considered  as  land,  and  the  value  of 
the  superstructure,  without  reference  to  the  considerations 
upon  which  the  assessor  in  this  case  based  his  estimate. 
"Assessors  are  simply  to  ascertain  the  value  of  land,  and  of 
the  erections  and  fixtures  thereon,  irrespective  of  the  con- 
sideration whether  the  road  is  well  or  ill  managed — whether 
it  is  profitable  to  the  stockholders,  or  otherwise.  Such 
property  is  to  be  appraised  in  the  same  manner  as  the  ad- 
jacent lands  of  individuals,  and  without  reference  to  other 
parts  of  the  railway." 

And  while  the  mere  judgment  of  the  assessor  as  to  the 
vahie  of  property  canijot  be  questioned,  provided  he  acts  in 
*^©  mode  and  upon  the  principle  which  the  law  prescribes, 
y^t  when  he  departs  from  that  mode  or  principle  he  acts 
^'ithout  authority,  and  the  assessment  is  void.  (Albany  dc 
'H.  B.  R.  Co,  V.  Osborn,  12  Barb.  225;  A.  &  W.  It  E,  Co. 
^-  Town  of  Canaan,  16  Barb.  244;  S.  &  M.  R.  Co.  v.  Mor- 
9<in  6^0.,  U  111.  163.) 

Hut  the  fullest  and  most  thorough  judicial  exposition  of 
the  principle  contended  for  is  contained  in  the  opinion  of 
*he  "United  States  Circuit  Court  in  the  case  of  Huntington 
^^<^Z.  V.  Central  Pacijic  Railroad  Company  et  al.,  above  cited, 
^  ^vhich  we  most  respectfully  invite  the  attention  of  the 
^^Uxt. 

X"V.  Tlie  court  erred  in  refusing  instruction  No.  3  asked  by 
appellants,  and  giving  No.  7  a^ked  by  respondent. 

The  judgment  of  this  court  in  the  certiorari  case,  rendered 
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October,  1871,  declaring  the  action  of  the  board  of  equali- 
zation in  reducing  the  assessment  of  appellants  for  1870 
void  for  want  of  jurisdiction  was  based  on  the  fact,  as  it 
appeared  in  that  case,  that  no  statement  had  been  made  by 
appellants  to  the  assessor  within  the  time  prescribed  by 
law.  But  if  in  this  case  now  at  bar  it  appeared  from  the 
evidence  that  the  statement  of  appellants  to  the  assessor 
teas  made  "in  the  manner  and  within  the  time  prescribed 
by  law,"  then  the  board  had  jurisdiction;  and  if  the  board 
did  equalize  and  reduce  the  assessment,  and  appellants  paid 
the  full  amount  of  the  taxes  so  equalized,  then  the  verdict 
should  undoubtedly  have  been  for  appellants.  The  evi- 
dence was  not  only  sufficient  to  base  this  instruction  upon, 
but  it  was  sufficient  to  prove  affirmatively  every  issue  of 
fact  which  the  instruction  proposed  to  submit  to  the  jury. 
The  judgment  of  this  court  in  the  certiorari  case,  which  is 
relied  on  by  respondent  as  an  estoppel  on  this  point,  was, 
first,  not  between  the  same  parties;  and,  second,  upon  an 
entirely  different  state  of  facts. 

V.   Hiis  action  is  barred  by  the  statute  of  limitations. 

The  cause  of  action  accrued  in  December,  1870.  (Comp. 
Laws,  volume  2,  3153.)  The  complaint  was  not  filed  until 
more  than  three  years  thereafter.  This  is  **an  action  upon 
a  liability  ci^ated  by  statute,"  and  is  barred  in  three  years. 
(Comp.  Laws,  volume  1,  1031.)  It  applies  as  well  to  ac- 
tions brought  in  the  name  or  for  the  benefit  of  the  State  as 
to  those  brought  by  private  parties.  (Comp.  Laws,  volume 
1,  1034.)  The  only  answer  made  to  this  defense  in  the 
court  below  was  that  one  of  the  appellants,  viz.,  the  Central 
Pacific  Eailroad  Company,  was  a  non-resident,  having  its 
principal  place  of  business  in  California.  It  is  doubtful  if 
the  record  shows  this  fact;  but  if  it  does,  this  case  is  not 
within  the  rule  that  stays  the  running  of  the  statute  against 
one  out  of  the  State.  The  reasons  given  by  this  court  in 
Tlie  ChoUar-Potosi  Mining  Company  v.  Kennedy  (3  Nevada, 
372)  particularly  apply  to  this  action.  It  is  essentially  a 
proceeding  in  rem.     The  tax  is  against  the  property.     The 
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State  finds  the  property  within  her  borders,  and  she  levies 
a  tax  on  it.     It  matters  not  who  is  its  owner,  and  his  ab- 
sence from  the  State  doe^a  not  delay  proceedings  to  enforce 
the  tax.     The  statute  expressly  provides   that  when   the 
owner  is  absent  the  summons  need  not  be  served  on  him  at 
all.     In  such  a  case  the  summons  is  served  by  posting  it  on 
the  land;  and  the  district  attorney  merely  publishes  a  gen- 
eral notice  in  a  newspaper  that  suit  has  been  commenced. 
(Comp.  Laws,  3155.)     There  is  no  reason,  therefore,  why 
the  statute  should  not  commence  running  when  the  cause  of 
action  accrues.     Moreover,  a  corporation  having  the  prin- 
cipal part  of  its  property  and  business  in  one  State,  under 
the  charge  and  in  the  possession  of  its  agents  and  officers 
there,  is  not  a  non-resident  with  respect  to  that  property  within 
fhe  meaning  of  the  statute  simply  because  its  chief  corpo- 
T'a.te  officers  reside  in  another  State.     And  then,  the  action 
O.S  to  the  other  defendants,  viz.,  the  property,  is  certainly 
l>arred.     But  if  there  is  no  longer  a  charge  against  the  very 
^^i,ing  upon  which  the  tax  was  levied,  is  not  that  the  end  of 
"fclie  whole  matter? 

VI.    T/ie  court  erred  in  refusing  instructions  No,  10  and  11 

^^^^Jced  hij  appellants,  and  in  refusing  to  admit  in  evidence  the 

Order  of  the  board  of  commissioners  made  December  11,   1871. 

That   order  was  made  in   pursuance  of    an  agreement 

V:>etween   the  appellant  corporation   and  the   board,    that 

ii  the  former*  would  pay  a  certain  large  sum  of  money  to  the 

<^ounty  treasurer  the  latter  would  not  authorize  the  district 

attorney  to  commence  any  suit  for  taxes  for  the  years  1870 

^nd  1871.     The  district  attorney  consented  to  and  advised  it, 

-Appellant  paid  the  money  upon  the  sole  consideration  that 

the  order  should  be  made. 

The  board  had  full  power  to  make  the  order  and  appel- 
lant the  right  to  rely  on  its  validity.  The  law  affords  no 
opportunity  for  the  glaring  breach  of  good  faith  now  sought 
to  be  perpetrated.  The  statute  gives  to  the  commissioners 
the  power  to  control  **the  prosecution  or  defense  of  all 
suits  to  which  the  county  is  a  party."     (Statutes  1865,  page 
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259,  subdivision  12.)  This  provision  evidently  refers  to  all 
cases  where  the  county  is  a  real  part?/  in  interest,  although 
some  statutory  provisions  require  them  to  be  brought  in  a 
particular  form  by  which  the  county  does  not  appear  as  a 
nominal  party.  Thus  all  suits  for  taxes — whether  for  county 
or  State  or  both — are  required  to  be  brought  in  the  name  of 
the  State;  but  that  suits  for  taxes,  although  commenced  in 
the  name  of  the  State,  were  intended  to  be  controlled  by 
the  commissioners  clearly  appears  from  the  statute  of  1871, 
which  provides  that  no  suits  /or  taxes  shall  be  commenced 
by  the  district  attorney  except  upon  tJie  order  of  commissionei^s, 
(Statutes  of  1871,  93,  94.)  Indeed,  throughout  the  whole 
framework  of  the  revenue  system,  the  commissioners  ap- 
pear as  the  agents  of  the  State  within  their  respective 
counties  for  purposes  of  public  finance.  The  machinery  of 
the  county  governments  is  the  only  one  provided  for  the 
assessment,  equalization  and  collection  of  the  State  taxes. 
It  has  no  special  officers  of  its  own  for  that  purpose.  It 
receives  its  revenues  through  the  action  of  the  county  offi- 
cials who  are  its  agents  in  all  matters  relating  to  its  collec- 
tion. They,  of  course,  cannot  exceed  their  authority;  but 
the  statute  expressly  gives  the  commissioners  the  power 
which  they  exercised  in  making  the  order  in  question. 

VII.  The  assessor  increased  the  valuation  of  the  road 
without  any  evidence  or  taking  any  testimony  under  oath, 
and  his  act  in  so  doing  was  void.     (Statutes  of  1869,  184.) 

VIII.  Tfie  assessment  was  fraudulent. 

The  assessor  fraudulently  suppressed  the  first  statement 
of  superintendent  Towne  for  the  purpose  of  getting  the  ap- 
pellant into  a  trap;  and  the  testimony  of  Eaphael  shows 
the  malice  and  evil  intent  which  moved  him. 

IX.  The  Central  Pacific  Eailroad  is  a  national  road, 
constructed  by  the  general  government  for  the  purpose  of 
carrying  into  execution  its  powers  over  postal,  military  and 
commercial  matters,  and  is  therefore  not  subject  to  State 
taxation.  The  court  therefore  erred  in  excluding  from  the 
evidence  the  statutes  of  Congress  and  of  the  States  of  Cali- 
fornia and  Nevada  referred  to  in  the  answer. 
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On  this  point  we  respectfully  refer  to  the  printed  brief 
of  counsel  for  appellant  on  file  in  this  court,  in  the  case  of 
The  Stale  of  Nevada  v.  The  Central  Pacific  Railroad  Com- 
pany,  7  Nev.  99. 

Robert  M,  Clarke  and  J.  B.  Klllrell,  Attoriiey-General,  for 
Respondent. 

I.  At  the  time  the  delinquent  list  was  made  out,  the  sum 
sued  for  was  not  shown  to  be  due,  the  board  of  equaliza- 
tion having  reduced  the  valuation  of  the  defendant's  prop- 
erty for  taxation,  which  action  of  the  board  was  reversed  by 
this  Court  in  the  case  of  Tlie  State  ex  reL  Thompson  v.  The 
Hoard  of  Equalization  of  Washoe  County  (7  Nev.  83),  after 
tliQ  delinquent  list  was  made  out,  and  when  too  late  to  put 
Such  delinquency  upon  said  list. 

The  provisions  of  the  revenue  act  requiring  a  delinquent 
Xist — indeed,  all  of  the  provisions  of  said  act  relating  to 
x^oatters  between  the  assessment  and  suit — are  directory 
^=nerely,  and  therefore  a  failure  to  observe  them  is  imma- 
"fc^rial,  and  cannot  constitute  a  defense  against  the  payment 
<i^f  the  tax.  (2  Comp.  L.  3156;  State  of  Nevada  v.  W.  U.  Tel. 
<Oo.,  4  Nev.  11.  338.) 

The  matter  relied  upon  is  not  a  defense  which  is  permit- 
"fc«d  to  be  made  in  a  tax  suit;  it  is  forbidden  by  section 
'thirty-two  of  the  revenue  law.  (2  C.  L.  3156.) 

The  authorities  cited  and  read  from  by  appellant's  coun- 
sel were  not  in  point,  they, being  cases  to  determine  the 
"Xralidity  of  a  tax-title  under  a  revenue  system  different  from 
^Dur  own. 

n.    The  assessment  was  made  in  pursuance  of,  and  in 

strict  conformity  to,  the  statute  of  1869,  184-5,  and   the 

amendments  thereto   of  1873,    65,   66.     Independently  of 

i-hese  statutes,  however,  both  upon  authority  and  reason, 

the  assessment  is  valid.     Not  the  land  covered  by  the  right 

of  way — the  fee  to  which  is  in  the  United  States,  or  in  the 

State  of  Nevada — is  to  be  assessed  for  taxation,   but  the 

railroad  as  a  railroad,  at  the  actual  cash  value,  the  same  as 

other  property.  (2  Comp.  L.  3125;  People  y.  Fredericks^  48 

Barb.  174;  State  v.  C.  P.  R.  R,  Co.,  7  Nev.  E.  103.) 
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The  defense  is  not  one  which  is  permitted  by  section 
thirty-two  of  the  revenue  act.  (2  Comp.  L.  3156.) 

m.  The  only  principle  of  valuation  recognized  by  the 
revenue  laws  of  this  State  is,  that  all  property  subject  to 
taxation  shall  be  assessed  at  its  actual  cash  value.  (2  Comp. 
L.  3125.)  This  principle  was  followed  by  the  assessor.  If 
any  error  was  committed  it  was  in  assessing  the  defendant's 
property  at  a  sum  greatly  below  its  true  value.  Tt  is  not 
the  true  principle,  as  maintained  by  the  counsel  for  appel- 
lant, that  the  defendant's  railroad  shall  be  assessed  and 
valued  as  so  many  acres  of  land,  or  as  so  many  miles  of  iron 
rails  and  ties,  but  that  it  shall  be  assessed  and  valued  as  a 
completed  and  operated  line  of  railroad.  (7  Nev.  103;  48 
Barb.  174.) 

The  defense  is  not  one  which  is  permitted  by  the  thirty- 
aecond  section  of  the  revenue  laws.  (2  Comp.  L.  3156.) 

The  defendant's  property  is  not  over,  but  is  under  value. 
The  defendants,  therefore,  sustain  no  injury,  and  the  mere 
method  or  principles  of  valuation  which  the  assessor  adopted 
are  immaterial. 

The  case  of  Huntington  v.  The  C.  P.  It.  R.  Co.,  which  is 
chiefly  relied  upon  by  appellant's  counsel,  is  not  good  au- 
thority, because  not  supported  in  reason  nor  upheld  by 
authority,  and  because  upon  a  revenue  law  differing  in  the 
most  substantial  particulars  from  our  own. 

IV.  The  judgment  of  this  Court  reviewing  and  reversing 
the  action  of  the  board  of  equalization  in  reducing  the  as- 
sessment of  appellant  was  conclusive,  and  not  open  to  be 
reviewed  by  the  nisi  priiis  court.  The  assessor's  valuation 
was  the  only  one  which  in  the  theory  of  the  law  existed.  (7 
Nev.  E.  83.) 

V.  The  8tatute  of  limitations  is  not  applicable,  and  does 
not  bar  a  suit  for  taxes.  (1  Comp.  L.  1031.) 

A  tax  is  not  a  ** liability  created  by  statute,"  within  the 
sense  and  meaning  of  the  law. 

The  cause  of  action  did  not  accrue  until  after  the  decision 
in  State  v.  Board  of  Equalization  of  Washoe  Co.,  supra,  and 
since  that  decision  the  three  years  had  not  elapsed  when 
this  suit  was  commenced. 
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The  defense  is  not  permitted  under  section  32  of  the 
revenue  law. 

The  defendant  being  a  non-resident  corporation,  cannot 
plead  the  statute  of  limitations.  (1  Comp.  L.  1036;  Olcoit  v. 
Tioga  B.  R.  Co.,  20  N.  Y.  210;  Robinson  v.  Imperial  S.  M. 
Co.,  5  Nev.  44.) 

The  judgment  in  this  case  is  against  the  personal  defend- 
ant only. 

VI.  The  commissioners  of  Washoe  County  had  no  legal 
power  to  make  the  compromise,  and  it  was  absolutely  void. 
{State  V.  C.  P.  R.  R.  Co.,  9  Nev.  88.) 

Vn.  It  is  the  duty  of  the  assessor,  and  not  the  taxpayer, 
to  put  a  valuation  upon  property  for  taxation;  that  the  state- 
ment of  the  taxpayer  is  not  conclusive  upon,  but  in  aid  of 
the  assessor  merely.  (48  Barb.  173;  4  Nev.  E.  178;  Id. 
344.) 

The  provision  of  the  act  of  1869,  184,  authorizing  the 
assessor  to  summon  witnesses,  is  not  mandatory.  It  vests 
in  the  assessor  a  discretion  merely,  which  he  may  exercise 
or  not  at  his  option.  The  assessor,  nevertheless,  must  ex- 
ercise a  judgment  in  valuing  railroad  property  for  taxation. 
VIII.  There  is  no  evidence  of  fraud  in  the  assessment. 
The  acts  relied  upon  do  not  constitute  fraud  in  the  law.  No 
^ere  excessive  valuation  is  sufficient  to  establish  a  fraud  in 
*he  assessment.  It  must  be  shown  that  the  officer  acted 
corruptly. 

The  facts  which  are  relied  upon  to  support  the  defense  of 
^^^ud  are  controverted  by  the  testimony  for  the  respondent. 
^^ere  being  a  conflict  of  evidence,  the  verdict  of  the  jury 
^^d  the  order  of  the  court  denying  a  new  trial  should  be 
^firmed.  The  defendant  was  not  injured  by  the  alleged 
fr^ud;  and  not  being  injured,  the  defense  is  not  available. 
(Comp.  L.  194.) 

tX.  Appellant's  road  is  in  no  legal  sense  a  pational  road; 
^i^d  not  being  so,  the  power  of  the  State  to  levy  a  tax  upon 
it  is  absolute.     (9  Wallace,  579;  18  Wallace,  5.) 


68  .  State  of  Nevada  r.  C.  P.  E.  E.  Co.    [Sup.  Ct. 

Opinion  of  the  CoUrt — Beatty,  J. 

By  the  Court,  Beatty,  J. : 

This  is  a  suit  against  the  corporation  defendant  and  cer- 
tain parcels  of  real  estate  described  in  the  complaint  to 
recover  an  unpaid  balance  of  taxes  assessed  against  the 
corporation  in  Washoe  County  for  the  year  1870,  and  to 
enforce  against  the  property  the  lien  created  by  law. 

The  plaintiff  had  judgment  against  the  corporation, 
which  has  appealed,  and  seeks  a  reversal  of  the  judgment 
upon  the  various  grounds  which  we  shall  proceed  to  notice. 

The  first  defense  set  up  in  the  answer  is  in  brief:  "That 
the  Central  Pacific  Eailroad  is  a  national  road  constructed 
by  the  general  government  for  the  purpose  of  carrying  into 
execution  its  powers  over  postal,  military  and  commercial 
matters,  and  is  therefore  not  subject  to  State  taxation." 

Evidence  offered  in  support  of  this  defense  was  excluded 
at  the  trial  upon  the  objection  that  it  was  immaterial,  the 
defendant  excepting.  The  question  is  thus  presented, 
whether  the  matter  alleged  is  a  defense  to  the  action.  It  is 
sufficiently  answered  by  a  simple  reference  to  the  case  ol 
Railroad  Company  v.  Peniston  (18  Wallace,  5),  in  which  the 
Supreme  Court  of  the  United  States  has  decided  that  a  cor- 
poration sustaining  substantially,  if  not  identically,  the 
same  relation  to  the  Federal  government  that  this  def endani 
does,  is  not  exempt  from  State  taxation.  We  are  asked  hy 
counsel  for  appellant  to  review  this  question  upon  its  orig- 
inal merits;  but  we  are  of  opinion  that  when  the  court  oi 
last  resort,  ordained  for  the  protection  of  rights  held  under 
Federal  authority  against  State  encroachment,  has  decided 
in  favor  of  the  State,  its  decision  should  be  accepted  as  un- 
hesitatingly as  it  must  have  been  submitted  to  if  adverse. 
We  have  therefore  not  felt  called  upon  to  consider  the  elab- 
orate argument  of  counsel  upon  this  head.  The  action  of 
the  court  below  is  sustained  upon  the  authority  of  the  case 
referred  to. 

Taking  the  points  relied  upon  by  the  appellant  in  their 
riatural  order,  the  next  is:  ''That  the  taxes  sued  for  were 
not  assessed  in  the  mode  prescribed  by  statute,  and  for 
that  reason  the  assessment  is  void." 
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The  total  valuation  of  the  real  and  personal  property 
assessed  to  the  defendant  was  $1,044,484,  upon  which  was 
levied  a  total  tax  of  $28,723.31.  One  parcel  of  real  estate, 
valued  at  $817,500  and  taxed  $22,481.25,  was  described  as 
follows: 

"Fifty-four  and  one-half  (54J)  mileis  of  railroad  known 
as  the  Central  Pacific  Bailroad,  including  land  owned  by 
the  right  of  way,  embankments,  cuts,  culverts,  bridging, 
grading,  ties,  rails,  ribs,  chairs,  couplings,  bolts,  spikes, 
switches,  turntables,  etc.,  commencing  at  the  westerly 
boundary  of  Washoe  County  and  the  State  of  Nevada,  at  a 
point  on  the  Truckee  Eiver  known  as  'Camp  Twenty-four; ' 
thence  following  the  general  course  of  said  river  through 
the  towns  of  Verdi,  Eeno  and  Wadsworth  to  a  point  four 
and  one-half  miles  in  an  easterly  direction  from  said  town 
of  Wadsworth,  at  the  eastern  boundary  of  Washoe  County, 
making  the  entire  length  of  said  main  line  of  railroad  from 
the  western  to  the  eastern  boundary  of  Washoe  County 
fifty-four  and  one-half  miles,  at  fifteen  thousand  ($15,000) 
dollars  per  mile,  amounting  to  the  sum  of  $817,500.'* 

The  above  description  was  entered  in  the  second  column 
of  the  assessment-roll  under  the  heading,  **  Description  of 
I^operty."  The  figures  expressing  the  valuation  were 
placed  in  the  third  column  under  the  heading,  **  Value  of 
^al  Estate  or  Possessory  Claim  and  Improvements." 

The  specific  objections  to  the  sufficiency  of  this  assess- 
ment are  that  **it  does  not  describe  the  land  covered  by 
the  right  of  way  of  defendant  corporation  by  metes  and 
'rounds,  or  by  common  designation  or  name,  and  does  not 
state  the  number  of  acres  thereof,  or  the  value  per  acre, 
^^  the  location  or  township  where  situated,  nor  does  it 
assess  the  improvements  separately;  but  on  the  contrary, 
''^G  land  and  superstructures  are  lumped  together  as  one 
thing  and  described  as  so  many  miles  of  railroad,  and  the 
Saxd.  pretended  assessment  is  therefore  void  on  its  face." 

To  this  it  may  be  replied  that  our  statute  does  not  require 
^Separate  assessment  or  valuation  of  lands  and  improve- 
^^tits  where  both  belong  to  the  same  owner,  but  on  the 
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contrary,  expressly  directs  that  both  be  valued  together. 
Nor  does  it  require  the  value  per  acre  to  be  given.  As  to 
the  description,  we  are  of  the  opinion  that,  in  point  of  fact, 
the  land  is  very  well  described  by  its  common  designation 
or  name,  and,  such  being  the  case,  it  was  not  necessary,  in 
order  to  comply  with  the  statute,  to  give  the  metes  and 
bounds  also.  The  statute  directs  that  one  or  the  other  of 
these  two  modes  of  description  shall  be  employed,  but  does 
not  require  both.  We  are  also  of  the  opinion  that  the  loca- 
tion of  the  property  is  clearly  given  in  compliance  with  the 
statute;  and,  as  it  does  not  appear  that  the  United  States 
has  ever  surveyed  any  portion  of  Washoe  County  into 
townships,  or  (if  another  kind  of  township  is  meant  by  the 
statute)  that  Washoe  County  embraces  more  than  one  town- 
ship, we  cannot  know  that  it  was  possible  to  give  any  town- 
ship. So  far,  therefore,  as  these  objections  are  concerned, 
they  might  be  disposed  of  by  saying  that,  in  point  of  fact, 
they  are  without  any  foundation. 

But  the  assessment  is  manifestly  deficient  in  one  particu- 
lar. It  does  not  give  the  number  of  acres  of  the  laud.  The 
statute  directs  that  the  number  of  acres  shall  be  given  as 
near  as  can  be  conveniently  ascertained.  In  view  of  this 
deficiency,  it  becomes  necessary  for  us  to  give  a  broader 
examination  to  the  questions  presented. 

Assuming,  then,  for  the  sake  of  the  argument,  that  this 
assessment  presents  the  various  deficiencies  specified, 
what  is  the  consequence?  It  is  claimed,  in  behalf  of 
appellant,  that  the  assessment  is  therefore  absolutely  void, 
and  that  it  never  became  liable  to  pay  the  tax. 

In  support  of  this  proposition  a  large  number  of  cases 
are  cited,  which  establish  the  general  doctrine  that  to  give 
validity  to  a  tax-title,  where  no  judicial  proceedings  inter- 
vene, every  requirement  of  the  law,  whether  substantial  or 
merely  formal  in  its  character,  and  having  the  semblance  of 
benefit  to  the  taxpayer,  ought  to  be  strictly  observed  by 
the  oificers  intrusted  with  the  execution  of  what,  in  that 
case,  is  deemed  a  mere  naked  power,  by  the  exercise  of 
which  is  to  be  effected   the  involuntaiy  alienation  of  an 
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estate.  Those  decisions  are  based  upon  the  strict  doctrines 
of  the  common  law  in  regard  to  the  construction  of  naked 
powers  and  involuntary  alienations. 

As  was  pointed  out  in  the  case  of  IJie  State  v.  ?r.  U.  Tele- 
graph Co,  (4  Nev.  347),  they  have  no  application  to  cases 
arising  under  our  statute.  We  have  abandoned  the  system 
which  rendered  such  strictness  of  construction  appropriate 
and  necessary.  We  do  not  commit  to  merely  ministerial 
officers  the  power  of  divesting  estates  of  delinquents  by  fol- 
lowing out  a  certain  form  of  procedure.  When  an  assess- 
ment has  been  made,  the  collection  of  the  tax  is  enforced 
by  means  of  a  suit,  and  the  taxpayer  has  an  opportunity  of 
resisting  payment  by  showing  that  the  assessment  was 
fraudulent  or  substantially  unjust.  He  is  not  at  the  mercy 
of  ministerial  officers,  but  may  appeal  to  a  jury  against  un- 
fairness or  oppression.  A  rule  holding  officers  to  a  rigid 
compliance  with  every  form  of  the  law  was  not  necessary  in 
order  to  insure  the  safety  of  propert3^  The  considerations 
tipon  which  the  decisions  referred  to  were  based,  are  here 
totally  wanting.  Our  revenue  law  has  therefore  expressly 
dispensed  with  the  strictness  with  which,  under  the  other 
system,  assessors  were  required  to  comply  with  its  pro- 
visions. 13y  our  revenue  law  the  assessor  and  other  officers 
concerned  ia  the  collection  of  taxes  are  directed  to  do  a 
great  many  things ;  some  of  them  designed  for  the  protec- 
tion of  the  taxpayer  and  others  for  the  advantage  of  the 
State.  These  directions  ought  to  be  complied  with  as 
iiearly  as  majr  be  in  every  case,  and  any  dereliction  on  the 
part  of  the  officer  is  censurable,  because  it  is  his  duty  to 
comply  with  the  law.  But  the  failure  of  the  officer  to  per- 
form his  duty  strictly  does  not  absolve  the  taxpayer,  unless 
ke  is  injured  thereby.  This  is  the  necessary  constiniction 
of  the  express  language  of  the  revenue  law.  Section  32 
enumerates  the  defenses  which  are  allowed  in  a  tax  suit, 
and  excludes  all  others.  By  the  terms  of  that  section  the 
answer  is  required  to  show  not  only  that  there  has  been  a 
failure  to  comply  with  the  provisions  of  the  law,  but  also 
tkat  such  failure  was  fraudulent,  and  an  injury  to  tlie  pei^son 
^f  propeiiy  assessed. 
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It  has  been  doubted  by  this  Court  whether  the  legislatai 
can  deny  to  the  defendant  in  a  tax  suit  the  right  to  mat 
any  defense  whicli  would  have  been  good  independent  c 
the  statute.  But  we  have  no  doubt  that  the  legislature  ma 
provide  that  a  noncompliance  with  the  formal  requirement 
of  the  statute  itself  shall  not  be  made  a  ground  of  defense 
And  that  is  precisely  what  it  has  done.  In  the  same  breat 
in  which  it  has  directed  assessments  to  be  made  and  pre 
ceedings  to  be  conducted  in  a  particular  mode,  it  ha 
warned  the  taxpayer  that  a  failure  to  observe  the  exac 
form  prescribed  in  assessing  his  property  will  not  absolv 
him  from  the  obligation  to  pay  his  taxes  unless  he  has  bee 
injured  by  such  failure,  and  then,  perhaps,  only  to  the  es 
tent  that  he  has  been  injured.  Now,  in  this  case,  there  i 
no  pretense  that  the  appellant  was  in  anywise  injured  b 
the  failure  of  the  assessor  to  give  the  number  of  acres  c 
land  covered  by  its  right  of  way.  An  accurate  and  perti 
nent  description  of  the  land  assessed  is  only  necessary,  s 
far  as  the  owner  is  concerned,  in  order  to  enable  him  h 
ascertain  from  the  assessment-roll  itself  that  the  tax  chargec 
against  him  has  been  assessed  upon  his  land  and  not  upoi 
that  of  a  stranger.  If  the  description  fulfills  this  require 
ment  it  is,  so  lar  as  he  is  concerned,  sufficient.  The  Stat 
may,  for  its  own  purposes,  require  the  number  of  acres  t< 
be  given  in  addition  to  a  description  by  metes  and  bounds 
or  by  common  designation;  and  this  State  has  done  so 
taking  care  at  the  same  time  to  provide  that  a  failure  of  th( 
assessor  to  comply  with  such  requirement  shall  not  defea 
the  collection  of  the  tax. 

In  this  case,  as  in  all  cases,  it  was  properly  a  question  foi 
the  jury  to  decide,  under  instructions  from  the  court 
whether  the  description  of  the  property  was  in  substantia 
compliance  with  the  law,  and  the  court  below  properly 
overruled  the  objection  that  the  assessment  was  void  foi 
the  reasons  we  have  been  considering. 

The  case  of  Huntington  v.  The  Central  Pacific  B.  It.  Co., 
recently  decided  in  the  United  States  Circuit  Court  for  the 
District  of  California,  arose  under  a  statute  materially  dif- 
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ferent  from  ours.     To  some  extent  it  may  be  in  point,  and 
is  certainly  so  far  opposed  to  our  conclusions;  but,  for 
reasons  which  will  be  more  fully  explained  in  another  con- 
nection, we  do  not  feel  bound  to  follow  it.     In  this  State 
it  has  been  decided  in  two  cases  (Hale  &  Norcross  v.  Storey 
County^  and  State  v.  Heal  Del  Monte,  1  Nevada,  104,  and 
523),  that  assessments  of  mines  were  good  where  the  num- 
ber of  acres  was  not  given,  and  intimated  in  another  case 
[Wright  v.  CracUebaugh,  3  Nevada,  341),  that  the  statute  was 
not  intended  to  apply  to  lots  containing  only  a  fraction  of 
an  acre.     Yet,  the  statute  does  in  terms  apply  to  mines  and 
lots  in  unincorporated  towns  as  clearly  as   to  any  other 
species  of  real  property,  and  an  exception  in  such  cases 
could  only  be  justified  upon  the  ground  that  the  statute  is 
directory  merely,  and  only  to  be  observed  where  the  nature 
of  the  case  is  such  as  to  require  it  for  substantial  purposes. 
In  this  case  it  is  evident  from  the  form  of  the  assessment 
that  no  value  was  ascribed  to  the  land  as  land.     It  was  re- 
garded as  a  mere  incident  to  the  road,  which,  together  with 
the  land,  was  valued  by  the  mile  in  length,  without  any  re- 
gard to  its  superficial  area.     The  case  in  16  Barbour,  244, 
i^elied  on  by  appellant  in  support  of  another  point,  decides 
that  it  is  not  necessary,  in  assessing  a  railroad,  to  give  the 
number  of  acres  covered  by  it.     There  is  a  stronger  reason 
for  holding  the  same  way  in  this  case;  for  there  the  land 
Was  owned  by  the  railroad  company,  while  here  it  does  not 
Own  the  land,  but  only  a  right  of  way,  which  is  valuable, 
iiot  in  proportion  to  the  number  of  acres  covered  by  it,  but 
Only  by  the  number  of  miles  that  it  extends  in  length. 

Another  objection  involving  the  validity  of  the  assessment 
is,  that  **the  taxes  were  not  assessed  upon  the  principle  of 
valuation  prescribed  by  law,  and  therefore  the  assessment 
is  void." 

No  principle  of  valuation  of  property  for  purposes  of  tax- 
ation is  prescribed  by  the  laws  of  this  State.  The  statutes 
define  the  different  species  of  property,  and  provide  that 
every  species  shall  be  assessed  at  its  ** actual  cash  value." 
But  as  to  the  mode  of  ascertaining  the  cash  value  our  statute 
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law  is  silent.  No  subsidiary  principles  of  valuation  are  laid 
down  to  guide  the  owner  in  making  his  statement  in  those 
cases  where  he  is  required  to  specify  values;  and  the  asses- 
sor is  left  equally  unrestricted  in  making  his  estimates.  1< 
follows  that  owners  and  assessors  must  be  guided  by  those 
general  principles  which  everywhere  determine  the  valua- 
tion of  property,  independently  of  statutory  rules.  In  som€ 
of  the  cases  quoted  by  counsel  for  appellant  in  support  oi 
his  argument  on  this  point,  the  conclusions  reached  seem 
to  depend,  to  some  extent,  on  the  wording  of  the  laws 
under  which  the  assessments  were  made.  For  instance, 
special  significance  seems  to  be  attached  to  the  provision 
of  the  New  York  statute  that  *'the  term  4'ull  cash  value" 
means  the  amount  at  which  the  property  would  be  appraised 
if  taken  in  payment  of  a  just  debt  from  a  solvent  debtor." 
Whether  or  not,  as  a  question  of  sound  constraction,  thia 
definition  introduces  any  new  or  peculiar  principle  of  valu- 
ation, it  is  unnecessary  io  decide.  We  have  only  to  remark 
that  our  statutes  contain  nothing  similar.  The  Constitution 
of  Nevada  requires  that  provision  be  made  for  a  ''just  valu- 
ation," for  purposes  of  taxation,  of  every  species  of  prop- 
erty, and  the  statute  has  provided  that  all  property  shall 
be  assessed  at  its  "actual  cash  value."  We  liave  only  to 
determine,  therefore,  what  are  ''just"  principles  for  ascer- 
taining cash  values,  and-  to  ascertain  whether  they  have 
been  violated  in  making  this  assessment.  We  think  it  will 
not  be  questioned  that  those  only  are  just  principles  of 
valuation  which,  in  their  application,  will  result  in  dis- 
tributing the  burden  of  taxation  in  due  proportion  among 
owners  of  different  kinds  of  property,  which  will  bear  with 
equal  weight  upon  owners  of  houses,  owners  of  quartz-mills 
and  owners  of  railroads.  The  theory  of  the  defendant  as  to 
the  correct  method  of  determining  the  value  of  its  railroad 
is  fully  stated  in  the  answer.  It  was  the  duty  of  the  asses- 
sor "to  appraise  the  land  included  in  said  right  of  way  at 
its  cash  value  per  acre  as  land,  and  as  of  the  same  value  as 
adjoining  land  of  the  same  quality,  and  to  appraise  said 
superstructure  at  its  cash  value  as  ties  and  iron  rails,  con- 
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sidered  as  new  or  old,  or  depreciated  in  value  by  use,  irre- 
spective of  the  franchise  in  connection  with  which  they 
were  owned  and  used.''  *  *  *  jJq  {[{^  ^ot  ** state  the 
Dnmber  of  acres,  nor  did  he  appraise  it  at  its  cash  value 
per  acre,  or  as  of  the  same  value  as  adjoining  land  of  like 
quality;  nor  did  he  appraise  the  supei'structure  thereon  at 
its  cash  value,  considered  as  ties  and  iron  rails,  as  new  or 
old,  or  depreciated  in  value  by  use ;  on  the  contrary,  said 
assessor  in  assessing,  and  the  board  of  equalization  of  said 
county  in  equalizing,  were  not  governed  by  the  cash  value 
of  the  land,  *  *  *  nor  by  the  value  of  the  ties  and  iron  rails, 
*  *  *  nor  by  the  value  of  the  bridges  and  trestles,  as  such 
respectively;  but  on  the  contrary,  they  considered  said 
right  of  way  and  superstructure  as  constituting  one  thing, 
and  ascertained  their  value  by  taking  into  account  the  fran- 
chise of  said  defendant  coi-poration  and  its  value,  the  cost 
of  construction,  fills,  embankments,  tunnels  and  cuts,  and 
the  fact  that  said  railroad  and  telegraph  line  was  a  part  only 
of  a  line  extending  from  San  Jos6  to  Ogden,  as  aforesaid, 
and  there  connected  with  a  line  of  railroads  extending 
thence  to  the  Atlantic  Ocean;  and  the  amount  of  business 
transacted  over  said  entire  road,  and  the  profits  derived 
therefrom;  all  of  which,  as  said  defendants  aver,  was  con- 
trary to  the  rules  prescribed  by  the  aforesaid  laws  of  said 
State." 

These  quotations  from  the  answer  clearly  set  forth  the 
defendant's  theory.  A  portion  of"  a  railroad,  for  the  pur- 
pose of  Taluation^  must  be  divided,  by  a  process  of  mental 
abstraction,  into  two  things:  First.  The  land  to  be  esti- 
^ted  precisely  at  the  same  rate  as  adjoining  land  of  the 
same  natural  quality,  without  any  regard  to  the  necessary 
cost  of  adapting  it  to  a  valuable  use  by  the  construction  of 
its  embankments,  tunnels,  cuts,  fills,  etc. ;  and,  second,  the 
ties  and  rails  to  be  estimated  at  the  value  of  so  much  old 
lumber  and  iron,  without  any  regard  tcTthe  necessary  cost 
of  building  those  together  into  a  track  for  the  passage  of 
trains.  No  attention  whatever  must  be  paid  to  the  business 
and  profits  of  the  road,  present  or  prospective,  nor,  of 
Vol.  X.--5 
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course,  to  the  circumstances  upon  which  these  depend — 
that  is,  the  relations  of  the  road  to  other  lines  connecting  or 
competing,  operating  or  in  course  of  construction.  Be- 
sides the  land,  considered  merely  as  land  unimproved  and 
unadapted,  nothing  is  to  be  taken  into  the  account  except 
the  movable  material  entering  into  the  construction  of  the 
track,  and  that  is  to  be  considered  as  old  lumber  and  iron 
merely.  A  road  which  does  not  pay  running  expenses  is  to 
be  valued  at  precisely  the  same  rate  as  one  that  pays  a  large 
interest,  over  and  above  current  expenses,  including  re- 
pairs, upon  all  the  capital  invested  in  its  construction  and 
equipment. 

To  be  quite  consistent  with  itself  this  theory  should  go 
a  step  further.  If  the  value  of  a  railroad  is  to  be  estimated 
without  any  reference  to  its  utility  as  such,  then  the  land 
should  be  valued  at  something  less  tKan  adjoining  land  of 
the  same  natural  quality,  on  account  of  the  cuts,  tills,  etc., 
by  which  it  is  disfigured  and  damaged  for  all  other  pur- 
poses; and  the  ties  and  rails  should  be  estimated  at  the 
market  price  of  old  and  deteriorated  lumber  and  iron  less 
the  cost  of  taking  the  track  to  pieces  and  getting  the  material 
to  market.  But  taking  the  theory  as  it  is  stated,  how  will  it 
apply  to  other  species  of  property?  Upon  precisely  the  same 
principles  the  value  of  a  house  should  be  estimated  by  adding 
together  the  values  of  the  lumber,  nails,  glass,  brick,  lime, 
paint  and  other  marketg^ble  materials  that  enter  into  its 
construction,  allowing  nothing  for  the  value  of  the  skilled 
labor  by  which  these  materials  have  been  combined  into  a 
structure,  useful  and  beautiful,  but  deducting  the  deprecia- 
tion of  their  market  value  on  account  of  the  use  they  have 
been  put  to.  As  its  Value  must  be  ascertained  without  ref- 
erence to  its  utility,  a  house  which  yields  a  large  net  income 
on  the  entire  cost  of  its  construction  must  be  assessed  at 
precisely  the  same  amount  as  a  similarly  constructed  Jiouse, 
containing  materials  of  the  same  value,  standing  in  some 
deserted  mining  camp  where  it  can  never  be  expected  to 
have  a  tenant,  and  is  of  no  use  except  to  be  torn  down  and 
sold  as  old  and  damaged  material.     If  these  are  not  just 
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principles,  when  applied  to  the  valuation  of  hoases,  they  are 
not  just  when  applied  to  the  valuation  of  railroads;  and  if 
houses  are  in  fact  valued  on  totally  diflfarent  principles,  it 
is  not  just  to  the  owners  of  houses,  and  is  opposed  no  less 
to  the  letter  than  the  spirit  of  the  Constitution  to  adopt 
the  theory  contended  for  in  the  valuation  of  railroads. 

What  do  men  take  into  account  in  estimating  the  value  of 

a  bouse,  considered  as  distinct  from  that  of  the  land  upon 

which  it  stands?    Certainly  they  take  into  account  not  only 

the  value  of  the  materials,  but  also  that  of  the  labor,  skilled 

and  otherwise,   necessarily  employed   in  its  construction, 

^  and  the  interest  on  the  capital  invested  during  the  time  it 

M  was  necessarily  idle.     Having  thus  ascertained  its  proper 

J  cost,  they  next  conisider  the  question  of  its  utility,  and  all 

\  the  circumstances  upon  which  that  depends.    These  include 

I  its  situation  with  respect  to  business,  the  present  condition 

I  and  probable  future  changes  of  the  surrounding  country, 

I  and  numerous  other  matters  wholly  extrinsic.     If,  upon  the 

t whole,  it  appears  that  as  an  investment  it  will  yield  an 
adequate  return  in  rents  or  otherwise,  they  will  be  willing 
to  give  for  it  as  much  as  it  would  cost  to  build  another  as 
eful,  and  no  more.  If,  on  the  contrary-,  it  appears  that 
where  the  house  stands  it  will  never  have  a  tenant,  and  that 
its  only  value  consists  in  that  of  the  materials  that  may  be 
taken  out  of  it,  a  purchaser,  so  far  from  estimating  it  at  the 
value  of  all  the  labor  and  materials  that  have  gone  into  it, 
will  allow  nothing  for  the  labor,  nothing  for  the  material 
nseless  for  removal,  and  nothing  for  interest.  From  the 
value  of  the  movable  material,  he  will  deduct  the  cost  of 
taking  the  structure  to  pieces  and  getting  the  material  to 
market.  Thus  it  appears  that  one  house  might  be  salable 
at  a  hundred  thousand  dollars,  over  and  above  the  value  of 
the  land  upon  which  it  stands,  while  another  containing  the 
same  materials  in  the  same  state  of  repair,  migl.t  not  sell 
for  one  thousand,  and  this  difference  in  their  cash  value 
^ould  result  directly  from  those  considerations  which,  in 
the  case  of  a  railroad,  must  be  held  of  no  account.  Suppose 
two  quartz-mills  built  of  materials  exactly  similar,  of  the 
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same  capacity  and  in  perfect  repair.  One  is  so  situate 
with  reference  to  a  productive  mine,  that  it  is  certain  1 
have  a  full  supply  of  rock  to  crush  for  an  indefinite  perioc 
the  other  has  been  built  in  connection  with  a  mine  whic 
has  permanently  given  out  and  cannot  be  expected  to  r< 
ceive  a  pound  of  rock  as  long  as  ifc  stands.  On  the  theor 
of  the  appelliint,  these  two  mills  are  of  the  same  valu< 
But  if  the  **cash  value"  of  an  article  is  measured  by  tL 
amount  of  cash  into  which  it  can  be  converted,  experienc 
hiis  amply  demonstrated  in  this  State  that  they  are  of  e: 
tremely  different  value,  and  no  man,  with  or  without  exp< 
rience,  is  at  a  loss  to  account  for  the  difference.  It  resull 
from  considerations  extrinsic  to  the  mills  themselves,  thei 
different  situations  with  respect  to  another  branch  of  min 
ing  industry,  another  and  distinct  species  of  property.  Bn 
untenable  as  the  theory  appears  in  the  light  of  these  illus 
trations,  it  cannot  be  denied  that  it  is  to  some  extent  sus- 
tained by  the  decisions  of  other  courts.  The  first  case  tc 
which  we  are  cited  is  reported  in  12  Barbour,  225.  There 
the  facts  were  agreed  upon,  and  it  appeared  that  the  total 
length  of  the  road  in  question  was  seventeen  miles;  that  ten 
miles  of  its  length  was  included  in  the  town  of  Watervliet; 
that  the  town  assessors  placed  upon  the  ten  miles  in  their 
jurisdiction  a  valuation  of.  two  hundred  and  fifty  thousand 
dollars,  when  in  fact  it  was  not  worth  more  than  sixty  thou- 
sand dollars,  and  that  they  arrived  at  this  result  by  estimat- 
ing the  entire  worth  of  the  whole  road,  considering  thelucra- 
tiveness  and  income  thereof,  and  taking  ten-seventeenths  of 
that  amount.  The  court  decided  very  properly  that  this  was 
a  wrong  principle  of  valuation.  It  was  conceded  that  prop- 
erty worth  no  more  than  sixty  thousand  dollars  had  been 
assessed  at  two  hundred  and  fifty  thousand  dollars.  So  gross 
an  error  in  the  result  could  scarcely  have  occurred  without 
the  adoption  of  some  erroneous  principle  of  valuation,  and 
the  agreed  case  clearly  discloses  what  that  was.  The  asses- 
sors took  ten-seventeenths  of  the  value  of  the  entire  road. 
There  could  be  no  hesitation  in  deciding  that  this  method 
was  incorrect.   One  mile  of  a  road  may  embrace  land  worth 
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a  thousand  dollars  an  acre;  another  mile,  land  not  worth  one 
dollar  an  acre.  One  i^ile  may  include  a  bridge  worth  tens 
of  thousands;  the  next  mile,  on  either  side,  may  consist  of 
a  track  laid  on  the  natural  surface  of  the  ground  at  the 
minimum  cost  of  construction.  Such  inequalities  are  not 
only  possible,  but  common,  and  it  would  rarely  happen 
that  any  one  mile  of  a  road  could  be  selected  that  had  cost, 
for  land  and  grading  and  superstructure,  precisely  the  aver- 
age cost  per  mile  of  the  whole  road.  If,  therefore,  the 
value  of  a  road  has  any  necessary  relation  to  its  cost,  as  we 
shall  endeavor  to  show,  the  course  pursued  by  the  assessors 
in  this  case  was  almost  certain  to  result  in  an  erroneous 
valuation,  and  the  facts  stated  show  that  it  did  so  result. 
The  Supreme  Court  of  !New  York,  however,  did  not  base  its 
decision  upon  the  reasons  here  suggested,  but  upon  the 
ground  that  the  assessors  should  not  have  considered 
whether  the  road  was  profitable  or  otherwise.  They  do  not 
hold  that  the  cost  of  the  road  should  not  have  been  taken 
into  account,  and  only  hold  the  assessment  void  as  to 
the  excessive  valuation — that  is,  the  valuation  in  excess  of 
sixty  thousand  dollars. 

In  the  next  case  to  which  our  attention  has  been  called, 
16  Barbour,  244,  there  was  a  motion  to  dissolve  an  injunc- 
tion against  the  tax  collector  which  had  been  granted  on 
the  biU.  The  allegations  were  that  nine  miles  of  railroad 
Worth  no  more  than  fifty  thousand  dollars  had  been  assessed 
at  three  hundred  thousand  dollars,  by  taking  its  cost  and 
estimating  its  income  and  productiveness;  that  another  road 
of  the  same  length  alongside,  with  similar  superstructures, 
had  been  valued  at  only  forty  thousand  dollars,  because  it 
^008  not  a  paying  road.  The  motion  to  dissolve  the  injunc- 
tion was  based  upon  affidavits  which  were  really  evasive. 
But  the  court  held  that  they  did  fully  deny  the  allegations 
of  the  bill,  and  upon  that  ground  dissolved  the  injunction, 
allowing  the  tax  collector  to  proceed  with  the  collection  of 
the  taxes.  In  the  course  of  their  opinion,  however,  they 
took  occasion  to  declare  what  their  views  would  have  been 
if  the  case  had  been  different,  that  is,  if  the  allegations  of 
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the  complaint  had  not  been  denied.  They  approved  tb.^ 
decision  last^referred  to,  quoting  its  language,  and  weizfc^t 
further,  intimating  that  the  cost  ot  construction  must  ncz^fc 
be  taken  into  account  as  an  element  of  value.  Naturall^^, 
also,  since  they  did  not  regard  utility  as  an  element  czid! 
value,  they  expressed  profound  astonishment  that  one  ro£^^d 
should  be  valued  at  three  hundred  thousand  dollars,  arm^d 
another  of  the  same  length,  etc.,  at  forty  thousand  doUaz^rs 
by  the  same  assessors. 

The  next  case  cited  by  appellant  is  reported  in  14Illinoi_  s, 
163.     It  is  clearly  against  the  doctrine  in  support  of  whiczsli 
it  is  appealed  to.     There  the  road  was  fifty-five  miles  Ioim.  ^, 
and  twenty-seven  miles  of  its  length  were  included  in  Mor- 
gan County.    The  assessors  of  Morgan  County  tool;  twenfcjr- 
seven  fifty-fifths  of  the  value  of  the  whole  road  as  the  vaL  ^e 
of  the  twenty-seven  miles  in  their  own  county.     The  court 
say:  "Instead  of  valuing  and  assessing  the  twenty-seven 
miles  of  road  which  is  situated  in  Morgan  County,  an  ixn- 
divided  portion  of  the  whole  road  was  assessed  and  taxed. 
The  valuation  should  have   been  of,  and  the  assessment 
upon,  that  portion  of  the  road  which  was  situated  in  Morgan 
County.     We  cannot  know,  nor  is  it  even  probable,  that 
each  mile,  or  portion  of  the  road,  was  of  equal  value.    It  is 
not  probable  that  each  portion  of  the  road  w<Z8  equally  prof- 
itable or  productive.     One  portion  of  the  road  may  be  badlj 
constructed,  another  well  constructed.     One  portion  may 
have  heavy  grades  and  curves,  and  another  portion  be  level 
and  straight.     In  some  places  the  land  occupied  by  tbe 
road  may  be  very  valuable,  while  in  other  places  it  may  be 
nearly  valueless.     All  of  these  considerations,  as  well  as  th 
connection  with  the  whole,  must  he  taken  into  account  in  ascet'- 
taining  the  value  of  any  given  portion  of  the  road,''    It  is 
scarcely  necessary  to  point  out  how  completely  the  whole  of 
this  reasoning,  and  more  particularly  the  portion  italicized, 
is  opposed  to  the  appellant's  theory:     It  is  held  that  cost  of 
construction  and  utility  are  elements  of  value,  and  that  the 
connections  and  productiveness  of  a  portion  of  a  road  must 
be  taken  into  account  in  estimating  its  value.    But  tbe  case 
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most  strongly  relied  on  by  appellant  is  the  case  of  Hunting- 
ton  V.  The  Central  Pacific-  Railroad  Co.  above  referred  to. 
The  plaintiff  in  that  case  was  a  stockholder  of  the  Central 
Pacific  Eailroad  Co.,  and  filed  his  bill  for  an  injunction 
Eigainst  the  corporation  and  the  tax  collectors  of  several 
eounties  of  California  to  enjoin  the  payment  of  its  taxes  and 
bhe  sale  of  the  road  for  their  non-payment.   The  allegations 
3f  the  bill,  so  far  as  this  and  the  preceding  point  are  con- 
cerned, were  precisely  those  of  the  answer  in  this  case,  and 
the  application  for  this  injunction  was  heard  upon  the  bill 
ilone.     The  court  held  that  the  mode  and  principle   of 
raluation  were  incorrect,  and  for  that,  among  other  reasons, 
ieclared  the  assessment  void.    The  judges,  in  their  opinion, 
ifter  quoting  from  the  two  New  York  cases  above  referred 
bo,  and  citing  the  Illinois  case,  go  on  to  remark:  *'That  is 
bo  say,  the  property  in  each  county  must  be  assessed  in  that 
county,  without  reference  to  property  in  any  other  county; 
ind  the  value  must  be  estimated  at  the  amount  at  which 
that  particular  land  and  improvements  thereon  would  be 
xppraised,  etc. ,  if  taken  by  itself  out  of  its  connections. "  Fur- 
ther on  they  say :  "On  the  hypothesis  alleged,  many  elements 
svere  considered  which  the  statute  does  not  contemplate. 
tn  addition  to  other  improper  elements  considered,  such  an 
assessment  would  be  equivalent  to  taking  the  valuation  of 
in  undivided  part  of  the  whole  road,   extending  entirely 
icross  two  States  and  part  of  a  Territory,  in  principle  like 
Jie  case  in  14  Illinois.     It  would  be  taking  into  considera- 
:ion  value  given  to  it  by  its  connection  with  other  property 
3utside  of  the  said  counties;    *    *    *    or,  in  other  words, 
issessing  the  entire  road    *    *    *     and  then  taking  a  pro- 
portionate part  of  the  whole  corresponding  to  the  number 
Df  miles  of  road  situated  in  the  particular  county  where  the 
issessment  is  made."     Upon  another  point  we  have  felt 
3bliged  to  dissent  from  the  conclusions  rgached  in  this 
case;  and  in  this  connection  we  will  state  our  reasons  for 
not  regarding  it  as  authority.     The  court  did  not  reason 
out  their  conclusions  from  any  admitted  premises,  but  based 
Ihem  solely  upon   the    authority  of   the    cases  above  re- 


72  State  op  Nevada  v.  C.  P.  E.  E.  Co.    [Sup.  Ct. 

Opinion  of  the  Court — Beatty,  J. 

f erred  to,  and  some*  others  less  in  point  and  less  reliei 
on.     Their  attention  was  not  called  to  the  fact  that  th<3 
two   decisions  of  the  Supreme   Court  of  New  York   hacL 
been  overruled  by  a  later  and  fully  reasoned  opinion  o£ 
the  same  court  (48  Barbour,  173),  and  they  seem  to  hav^ 
singularly   mistaken  and  misapplied    the  doctrine  of  th^ 
Illinois  case.     In    the    case   before  them,    there   was  no 
allegation  that  the   California   assessors  had   valued   th^ 
portions  of  road  in  their  respective  counties  hj  multiply — 
ing  the  number  of  miles   in   each  by  the  average    valu^ 
per  mile  of  the  whole  road,  while  in  the  Illinois  case  tha-fc 
fact  distinctly  appeared.     But  the  court  inferred  that  th^ 
action  of  the  California  assessors  was  equivalent  to   th^ 
course  condemned  in  Illinois,  merely  because  they  took  into 
account  the  considerations  which  the  Illinois  court  say  do 
aflfect  the  value  of  any  particular  portion  of  the  road — tha-'fc 
is,  its  cost,  its  connections  and  productiveness.     It  is  suir— 
prising  that  the  fallacy  of  this  assumption  escaped  the  no- 
tice of  the  court,  when  in  another  portion  of  their  opinio X3. 
they  proceeded  to  comment  upon  the  singular  fact  that  tlx^ 
valuation  of  the  road  per  mile  in  the  different  counties,  a^^ 
equalized  by  the  State  board  of  equalization,  diflfered  ver^ 
greatly,  being  three  times  as  great  in  some  counties  as  i:^^ 
others,  a  result  which  could  not  possibly  have  occurred  i^ 
the  principle  of  valuation  had  been  practically  equivalei*.  '^ 
to  taking  the  average  value  of  the  whole  road.    Considering^ 
these  various  decisions,  we  think  the  question  involved  i^^ 
to  say  the  least,  fairly  an    open  one.     Its  great  practica*! 
importance  will  excuse  a  somewhat  lengthy  discussion. 

The  simple  criterion  of  the  cash  value  of  any  article  of - 
merchandise,  both  in  law  and  political  economy,  is  its  cur^ 
rent  market  price.     But  in  the  case  of  articles  which,  from 
their  peculiar  character  or  situation,  have  not  been  the  sub- 
ject of  exchange,  and  which  for  that  reason  have  no  market 
price,  there  is  no  such  simple  rule  of  valuation.     From  the 
nature  of  the  case  there  cannot  be,  unless  actual  cost  he 
taken  as  the  invariable  and  arbitrary  standard.     There  is  a 
natural  and  just  presumption,  speaking  generally,  that  any 
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article  is  worth  what  it  costs  to  get  it,  whether  it  be  pur- 
chased in  open  market,  or  be  something  sui  generis,  manu- 
factured to  order  for  the  one  person  in  the  world  that  finds 
>ccasion  to  use  it;  for,  generally  speaking,  no  man  will 
either  purchase  an  article  or  procure  it  to  be  manufactured 
unless  it  possesses,  or  is  believed  to  possess,  a  degree  of 
utility  commensurate  with  its  cost.  Accordingly  it  has 
>een  held  in  some  cases  that  the  value  of  an  article  which 
aas  no  market  price,  is  measured  by  its  cost.  But  since 
experience  has  shown  that  the  cost  of  many  articles  is 
greatly  in  excess  of  their  utility,  the  adoption  of  so  com- 
pendious a  rule  would  in  many  cases  work  great  injustice, 
;vhether  resorted  to  for  purposes  of  taxation,  or  of  com- 
pensation for  private  injuries.  Oo^rts  have  accordingly  en- 
deavored, with  more  or  less  success,  to  apply  the  general 
principles  of  political  economy  to  the  circumstances  of  each 
particular  case  as  it  has  arisen.  Political  economy — the 
science  of  exchangeable  values — has  not  only  demonstrated 
ihe  correctness  of  the  legal  standard  of  value  in  the  case 
Df  articles  of  merchandise,  but  it  has  also  settled  the  true 
relations  of  values  in  general  to  the  utility  and  cost  of  pro- 
duction of  the  various  products  of  human  industry.  Or- 
dinary market  prices  are  correct  measures  of  value  because 
they  are  regulated  by  the  utility  and  cost  of  production  of 
the  articles  bought  and  sold.  They  are  never  materially  in 
excess  of  the  cost  of  production,  because,  in  the  absence  of 
monopoly,  the  competition  of  producers  brings  prices  down 
to  the  equivalent  of  the  labor,  material  and  interest  on  in- 
vested capital  employed  in  the  manufacture.  They  do  not 
remain  below  the  cost  of  production,  because,  when  any  arti- 
cle is  superseded  by  a  less  costly  one  of  equal  or  greater  util- 
ity, its  production  ceases.  Or  if,  on  account  of  financial 
panic,  or  injudicious  overproduction,  the  price  of  any  article 
falls  temporarily  below  cost,  its  production  is  suspended  or 
diminished  till  its  price  is  restored  to  the  proper  standard. 
Finally,  prices  are  never  in  excess  of  the  utility  of  the  arti- 
cles bought  and  sold,  and  are  often  comparatively  trifling. 
To  state  the  principle  in  general  terms  it  amounts  to  this: 
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any  article  will  sell  for  its  cost  if  it  possesses  a  correspond- 
ing utility,  and  competition  will  keep  the  price  down  tc 
cost,  no  matter  how  great  may  be  its  utility.  This  relation 
of  value  to  cost  of  production  and  utility,  which  is  illus- 
trated by  market  prices,  is  constant.  It  is  as  true  in  the 
case  of  a  railroad,  which  has  no  market  price,  as  it  is  in  the 
case  of  iron  rails,  which  are  bought  and  sold  a  thousand 
times  a  day.  The  cash  value  of  a  railroad,  like  that  of  f 
bar  of  iron,  is  measured  by  the  amount  of  cash  required  tc 
procure  it,  provided  its  utility  is  commensurate  with  its 
cost;  and  the  amount  of  cash  required  to  procure  a  railroac 
is  the  necessary  cost  of  its  construction;  by  which  is  to  hi 
understood,  not  what  it  may  actually  have  cost  if  unskill- 
fully  laid  out  or  extravagantly  managed  or  constructed,  bu- 
what,  at  the  date  of  the  valuation,  it  would  necessarily  cos 
to  replace  it  with  another  just  as  good  and  as  well  adaptec 
to  the  use  for  which  it  was  designed.  Presumihg,  as  w« 
may,  that  a  railroad  will  not  be  built  unless  there  are  gooc 
reasons  to  believe  that  its  utility  will  be  equal  to  its  necea 
sary  cost,  and  that  its  construction  will  not  be  made  to  cos 
more  than  is  necessary,  a  railroad  is  prima  facie  worth  it 
actual  cost,  making  due  allowance  for  the  necessary  dete 
rioration  or  destruction  of  material  by  use. 

To  determine  the  value  of  a  railroad,  then,  the  very  firs 
inquiry  is  as  to  its  actual  cost.  That,  prima  facie,  is  it 
value.  But  if  it  appears  that  the  actual  cost  was  in  exces 
of  the  necessary  cost,  the  necessary  cost  is  the  prope 
standard.  If  it  further  appears  that  the  net  income  of  th< 
road  does  not  amount  to  current  rates  of  interest  on  it 
necessary  cost,  and  is  not  likely  to  do  so,  or  if  the  busines; 
of  the  road  is  likely  to  be  destroyed  or  impaired  by  compe 
tition  or  other  cause,  or,  in  short,  if  the  utility  of  the  roa< 
is  not  equal  to  its  cost,  then  its  value  is  less  than  its  cost 
and  must  be  determined  by  reference  to  its  utility  alone 
If  the  road  does  not  pay  current  expenses,  and  cannot  hi 
expected  to  do  so,  then  it  is  worth  no  more  than  the  value 
of  its  movable  material,  less  the  cost  of  taking  it  up  and 
getting  it  to  market.     But  if,  on  the  contrary,  its  business, 
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present  and  prospective,  is  such  as  to  yield  a  net  income 
for  an  indefinite  period  equal  to  interest  at  current  rates  on 
its  necessary  cost,  and  that  of   its  rolling-stock,  then  its 
"cash  value"  is  equal  to  its  necessary  cost,  less  damage  to 
material;  and  for  that  amount,  at  least,  it  must  be  pre- 
sumed it  would  sell  if  offered  for  sale.     It  might,  indeed, 
if  the  road  was  extremely  profitstble,  sell  for  much  more 
than  its  necessary  cost;  but  in  that  case  any  amount  bid  in 
excess  of  cost  would  be  allowed,  not  for  the  road  itself, 
but  for  its  franchise,  or  monopoly,  or  something  of  the  sort, 
with  a  value  distinct  from  that  of  the  road.    It  would  there- 
fore be  acting  upon  erroneous  principles  of  valuation  to  add 
anything  to  the  necessary  cost  of  a  road  on  account  of  its  bus- 
iness or  profits  or  franchises;  and  if  in  this  case  the  assessor 
had  done  so,  the  appellant  would  have  had  just  ground  of 
complaint.     But  it  is  nowhere  alleged  in  the  answer  that  the 
road  was  assessed  above  its  necessary  cost,  or  that  its  cost 
was  greater  than  its  utility,  and  there  is  nothing  equivalent 
to  such  an  allegation.     It  is  true  that  in  a  separate  defense 
it  is  alleged  that  the  road  was  assessed  above  its  value,  but 
that  means  only  that  it  was  assessed  above  its  value  accord- 
ing to  the  defendant's  theory,  which  takes  into  account  only 
the  naked  unimproved  land  and  the  ties  and  rails  con- 
sidered as  old  lumber  and  iron — a  theory  which  is  wholly 
inadmissible.     In  that  part  of  the  answer  which  sets  up  the 
separate  defense  under  discussion,  it  is  only  alleged  that 
the  cost  of  construction,  business  and  profits,  connections 
and  franchises  of  the  road  were  considered  in  estimating  its 
value.     Taking  these  allegations  for  true,  they  do  not  make 
out  a  defense.     They  do  not  show  that  the  corporation  de- 
fendant was  at  all  prejudiced  by  the  consideration  given  to 
these  things  by  the  assessor,  because  they  do  not  show  that 
he  added  anything  to  the  true  value  of  the  road  on  account 
of  the  separate  value  of  its  franchise,  or  tho  profits  of  its 
business.     And  nothing  is  alleged  to  have  been  considered 
in  estimating  the  value  of  the  road  (except  the  value  of  its 
franchise)  that  ought  not  to  have  been  considered  in  deter- 
mining whether  it  was  worth  its  cost.    As  to  the  franchise, 
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there  is  no  evidence  that  either  its  terms,  or  its  separate 
value,  were  considered  at  all.  The  testimony  shows  only 
that  the  portion  of  the  road  in  Washoe  County  was  consid- 
ered as  having  a  continuation  east  and  west,  and  that  the 
cost  of  the  cuts,  fills,  tunnels,  etc.,  and  the  income  and  pro- 
fits of  the  road,  entered  into  the  estimate.  In  our  opinion, 
they  were  correctly  taken  into  the  account.  And  even  if 
we  thought  otherwise,  we  are  not  prepared  to  hold,  under 
our  statute,  that  an  assessment  based  upon  wrong  principles 
of  valuation  is  void,  unless  it  is  actually  too  high.  Which- 
ever way  the  answer  may  be  construed,  it  does  not  allege 
that  the  assessment  was  too  high.  If  the  separate  defenses 
are  considered  without  any  reference  to  each  other,  ther& 
is  no  allegation  in  this  defense  that  the  valuation  was  toa 
high;  and  if  they  are  considered  together,  the  allegation  of 
excessive  valuation  in  one  place  is  qualified  by  the  theory 
stated  in  another  that  the  value  of  the  road  is  only  com- 
posed of  the  value  of  the  naked  land,  and  the  old  lumbei 
and  iron  in  the  track,  which  we  cannot  admit.  The  testi- 
mony oflfered  on  the  trial  did  not  mend  the  case  made  bj 
the  answer,  but  fell  decidedly  short  of  it. 

There  is  one  point  further  to  be  noticed  in  this  connection 
to  prevent  a  possible  misconstruction  of  our  opinion.  Ii 
is  alleged  that  in  estimating  the  value  of  the  portion  of  the 
road  in  Washoe  County  the  assessor  took  into  account  the 
amount  of  business  transacted  over  said  entire  road;  whicL 
may  mean  that  he  took  into  account  the  through  businessj 
to  which  every  portion  of  the  road  is  essential,  or  that  he 
took  into  account  the  through  business  of  the  road,  and  alsc 
the  local  business  of  all  portions  of  it,  with  much  of  whict 
the  portion  in  Washoe  County  has  no  connection.  We  Ac 
not  wish  to  be  understood  that  the  value  of  one  portion  oi 
a  road  is  affected  by  the  local  business  of  other  portions. 
It  is  affected  by  the  profits  of  through  traffic  because  it  is 
essential  to  the  through  traffic,  and  of  course  by  its  own 
local  traffic.  A  case  might  happen  where  the  local  traffic  of 
the  two  ends  of  a  road  would  be  so  large  as  to  make  the 
whole  road  very  profitable,  while  the  through  traffic  would 
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"be  SO  inconsiderable  that  a  section  connecting  the  two  ends 
^would  not  be  worth  keeping  in  repair.     In  such  a  case  the 
ends  would  be  worth  their  necessary  cost  and  the  middle 
section  would  not,  and  to  estimate  it  at  its  cost  in  considera- 
-tion  of  the  profits  of  the  local  business  of  the  ends  of  the 
:road  would  be  erroneous.     But  even  in  such  a  case  it  might 
lappen  that  the  evidence  as  to  the  cost  and  business  of  the 
portion  of  the  road  in  question  would  be  of  such  a  charac- 
-ter  that  the  aggregate  business  and  profits  of  the  road  would 
lave  to  be  considered  for  purposes  of  estimation  or  com- 
3)arison  in  order  to  determine  the  proper  relation  of  cost 
and  profits  of  the  particular  portion.    For  such  a  purpose  it 
-would  riot  be  improper,  if  necessary,  to  consider  the  aggre- 
gate amounts,  any  more  than  it  would  be  improper,  in  order 
to  determine  the  net  profits,  to  take  into  consideration  the 
gross  profits  of  a  business.     The  answer  here,  construing 
it  most  strongly  against  the  defendant,  does  not  show  that 
the  local  business  of  other  portions  of  the  road  was  consid- 
ered in  making  this  assessment;  nor  if  it  did,  does  it  appear 
that  the  portion  of  the  road  in  "Washoe  County  has  less 
than  the  average  amount  of  the  whole  business  of  the  road 
in  proportion  to  its  cost.     It  was  not  framed  to  meet  the 
kind  of  a  case  supposed,  and  no  testimony  was  introduced 
to  make  out  such  a  case. 

In  support  of  our  views,  as  to  the  true  principles  of  valua- 
tion of  railroads,  we  refer  to  People  v.  Fredericks  (48  Barb. 
173),  and  the  language  of  this  Court  in  2^he  State  v.  The 
C.  P.  B.  B.  Co.  (7  Nev.  103). 

Another  error  assigned  by  the  appellant  is,  that  the  taxes 
sued  for  were  never  on  *'the  delinquent  list,  or  returned  as 
delinquent,  in  any  manner  whatever." 

The  facts  in  regard  to  this  point  are,  that  the  board  of 
equalization  reduced  the  original  assessment  by  about  one- 
half —  in  round  numbers,  from  twenty-eight  to  fourteen 
thousand  dollars — and  the  tax  so  reduced  was  paid  before 
it  became  delinquent.  After  the  time  for  making  the  de- 
linquent list  had  expired,  this  Court,  in  a  proceeding  insti- 
tuted for  that  purpose,  annulled  the  order  of  the  board 
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reducing  the  assessment  upon  tlie  ground  that  they  had 
acted  without  jurisdiction,  and  this  suit  was  instituted  to 
recover  the  unpaid  balance  of  taxes  due  on  the  original  as- 
sessment. The  appellant  insists  that  for  two  reasons  the 
State  cannot  recover:  First.  There  was  no  right  of  action; 
and,  second,  if  there  was  a  right  of  action  there  was  no 
authority  to  institute  the  suit  conferred  upon  the  district 
attorney  of  "Washoe  County. 

The  authorities  cited  in  support  of-  the  first  point  are 
totally  inapplicable  for  the  reasons  fully  stated  in  that  part 
of  this  opinion  relating  to  the  second  assignment  of  error. 
The  provisions  for  a  delinquent  list  are  merely  directory. 
The  omission  to  comply  with  them  does  not  avail  the  defend- 
ant in  a  tax  suit.  This  specific  point  was  decided  in  the 
case  of  The  State  v.  TV.  U,  Telegraph  Co.  (4  Nevada,  338), 
and  the  argument  of  the  appellant  fully  answered.  We  ad- 
here to  the  views  there  expressed.  In  regard  to  the  second 
point,  we  think  the  statute  does  not  authorize  the  district 
attorney  to  commence  suit  for  any  taxes  except  those  which 
are  entered  on  the  delinquent  list  and  advertised  in  the 
manner  prescribed  by  the  revenue  act;  and  if  this  action 
had  been  commenced  by  the  district  attorney  alone,  without 
any  authority  except  that  conferred  by  the  law,  it  would 
have  become  necessary  for  us  to  decide  to  what  extent  and 
in  what  manner  the  defendant  could  have  availed  itself  of 
the  objection  to  his  want  of  authority.  But  bo  far  as  this 
case  is  concerned  that  question  may  be  waived.  The  com- 
plaint in  this  case  is  not  only  signed  by  the  district  attorney 
of  "Washoe,  but  also  by  L.  A.  Buckner,  attorney-general. 
Under  the  provisions  of  section  2778  of  the  Compiled  Laws 
the  attorney-general  is  authorized  to  commence  an  action  in 
the  name  of  the  State  in  any  court  of  the  State,  whenever 
in  his  opinion  it  is  necessary  to  do  so  in  order  to  protect  or 
secure  the  public  interests.  If,  therefore,  the  State  has  a 
right  of  action,  the  suit  was  properly  brought  by  the  attorney- 
general;  and  the  fact  that  the  complaint  was  signed  by  the 
district  attorney  of  Washoe  does  no  harm  if  it  does  no 
good.     That  the  State  has  a  right  of  action  for  taxes  not  de- 
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clared  delinquent  or  entered  on  the  assessment-roll  is  settled 
by  the  case  referred  to  (4  Nev.  338) . 

The  next  error  assigned  is  the  giving  by  the  district  court 
of  an  instruction  asked  by  the  plaintiff  as  follows:  **The 
jury  are  further  instructed  that  the  judgment  of  the  Supreme 
Court  of  the  State  of  Nevada  reversing,  setting  aside  and 
annulling  the  action  and  order  of  the  commissioners  of 
Washoe  County,  equalizing  and  reducing  the  assessment 
valuation  of  the  defendant's  property  for  taxation  for  the 
year  1870,  is  final  and  conclusive,  and  cannot  be  disregarded 
in  this  action."  And  the  refusal  to  give  an  instruction 
asked  by  the  defendant  as  follows:  '*If  the  defendant  made 
a  statement  of  its  property  to  the  county  assessor  in  the 
year  1870  in  the  manner  and  within  the  time  prescribed  by 
law,  as  alleged  in  the  answer,  then  the  board  of  equalization 
bad  jurisdiction  to  equalize  the  assessment  of  defendant's 
said  property;  and  if  the  said  board  did  equalize  and  re- 
duce said  value,  and  defendant  paid  its  taxes  in  full  upon 
such  equalized  value,  in  the  year  1870  or  before  the  com- 
mencement of  this  action,  then  your  verdict  should  be  for 
the  defendant."  The  position  of  the  appellant  in  regard  to 
this  point  is,  that,  as  it  was  not  a  party  to  the  proceeding  by 
(i^wrari,  in  which  this  Court  annulled  the  action  of  tlie 
hoard  of  equalization  reducing  its  assessment,  it  is  not 
hound  by  the  judgment.  The  ground  upon  which  that  judg- 
ment rested  was  the  fact,  proved  in  that  case,  that  the  rail- 
road company  had  refused  or  neglected  to  furnish  to  the 
assessor  the  statement  of  its  property  required  by  law, 
thereby  depriving  itself  of  the  right  to  appeal  to  the  board  of 
equalization,  and  depriving  the  board  of  the  right  to  act. 
But  in  the  trial  of  this  case  the  defendant  offered  evidence 
to  prove  that  it  had  really  furnished  the  statement,  which, 
lu  the  certiorari  proceeding,  was  found  not  to  have  been 
furnished,  and  it  claims  that  the  question  should  have  been 
Wt  to  the  jury  whether  their  assessment  had  not  in  fact  been 
J^educed  by  a  board  having  jurisdiction  to  do  so.  Whether 
this  was  allowable  or  not  depends  upon  the  effect  of  the 
judgment  of  this  Court  in  the  previous  case.     If  the  defend- 
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ant  was  concluded  by  that  judgment,  the  point  was  res  j 
dicata;  if  it  was  not  so  concluded,  then  its  instructi( 
should  have  been  allowed  and  that  asked  by  the  State  i 
fused.  Judgments  in  personam  are  binding  only  upon  pg 
ties  and  privies,  but  judgments  in  rem  are  binding  not  on 
upon  parties  and  privies  but  also  upon  strangers. 

*'A  judgment  in  rem  is  an  adjudication  pronounced  up- 
the  status  of  some  particular  subject-matter  by  a  tribur 
having  competent  authority  for  that  purpose.  It  diffc 
from  a  judgment  in  personam  in  this,  that  the  latter  jud 
ment  is,  in  form  as  well  as  substance,  between  the  parti 
claiming  the  riglit;  that  it  is  so  inter  partes  appears  by  t 
record  itself.  It  is  binding  upon  the  parties  appearing 
be  such  by  the  record,  and  those  claiming  under  or  1 
them.  A  judgment  in  rem  is  founded  on  a  proceeding  n 
as  against  the  person  as  such,  but  against  the  thing 
subject-matter  itself  whose  state  or  condition  is  to  be  deU 
mined.  It  is  a  proceeding  to  determine  the  state  or  cc 
dition  of  the  thing  itself,  and  the  judgment  is  a  soler 
declaration  upon  the  status  of  the  thing,  and  it  ipso  /a< 
renders  it  what  it  declares  it  to  be."  (Herman's  Law 
Estoppel,  Sec.  105.)  The  judgment  of  this  Court  in  t 
case  of  Thompson  v.  Commissioners  of  Washoe  (7  Nev.  8^ 
annulled  and  declared  void  the  action  and  order  of  t 
board  to  which  the  instructions  refer.  If  it  had  any  opei 
tion  or  effect,  it  was  to  make  the  order  ipso  facto,  as  to  ; 
the  world,  what  it  declared  it  to  be.  We  think  it  did  ha 
that  effect,  and  that  the  rulings  of  the  district  court  we 
correct. 

The  next  point  made  by  the  appellant  is,  that  the  acti( 
is  barred  by  the  statute  of  limitations.  The  argument  i 
that  the  cause  of  action  accrued  in  1870.  The  complaii 
was  not  filed  till  more  than  three  years  thereafter.  Tl 
action  is  upon  **  a  liability  created  by  statute,"  and  is  barre 
in  three  years.  (Compiled  Laws,  Vol.  1,  Sec.  1031.)  Vii 
rious  answers  are  made  to  this  by  the  respondent,  to  onl; 
one  of  which  do  we  deem  it  necessary  to  allude,  as  it  is,  ii 
our  opinion,  conclusive.     The  defendant  is  a  foreign  corpo 
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ration,  having  its  principal  place  of  business  in  California, 
and  is  therefore  not  entitled  to  plead  the  statute  of  limita- 
tions. This  point  was  decided  after  elaborate  argument  in 
a  case  on  all  fours  with  this.  {Robinson  v.  Imperial  S.  M, 
Co.j  5  Nev.  44.)  We  see  no  reason  to  hold  otherwise  in 
this  case.  It  is  not  like  the  earlier  case  of  the  Chollar-Po- 
iosi  Co.  V.  Kennedy  (3  Nev.  372),  and  if  it  was,  the  language 
used  by  the  Chief  Justice  in  giving  his  opinion  in  that  case 
was  not  assented  to  by  his  associates,  and  the  doctrine  it 
embodied  was  expressly  repudiated  in  the  later  case.  The 
opinion  was  expressed  by  the  Chief  Justice  in  the  Chollar- 
Potosi  V.  Kennedy,  that  the  statute  of  limitations  would 
run  against  a  right  to  recover  real  property,  notwithstand- 
ing the  absence  of  the  defendant,  because  his  absence  did 
not  impair  the  remedy.  But  that  reason  does  not  apply  to 
a  tax  suit,  in  which  the  State  has  the  right  to  recover  a 
personal  judgment  against  the  delinquent,  as  well  as  to  en- 
force a  lien  against  his  real  estate,  if  he  has  any.  In  this 
case  the  judgment  is  against  the  corporation  defendant 
alone. 

On  the  trial  of  this  case  in  the  court  below,  the  defendant 
offered  in  evidence  an  order  made  by  the  commissioners  of 
Washoe  County,  December  11,  1871,  as  follows:  *' Whereas 
a  controversy  has  heretofore  existed  and  still  exists  between 
the  Central  Pacific  Kailroad  Company  on  the  one  hand,  and 
the  State  of  Nevada  and  County  of  Washoe  on  the  other 
hand,  in  relation  to  certain  taxes  levied  against  the  prop- 
erty of  said  railroad  company,  situate  in  said  county,  for 
the  years  1869,  1870  and  1871,  and  much  litigation  has 
already  been  had  on  the  part  of  said  State  and  county  in 
endeavoring  to  collect  said  taxes,  and  still  more  litigation 
^ust  be  had  for  that  purpose,  of  the  success  of  which  grave 
doubts  are  entertained;  and  whereas  said  railroad  conrpany 
nave  proposed  a  settlement  of  all  pending  and  anticipated 
controversies  in  relation  to  said  taxes,  and  to  that  end  have 
Agreed  to  pay  into  the  treasury  of  said  county,  and  have 
already  done  so,  the  sum  of  twenty  thousand  dollars,  to- 
gether with  the  further  sum  of  two  thousand  dollars  for  the 
Vol.  X.-6 
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payment  of  certain  costs,  having  accrued  from  said  litiga- 
tion, and  the  further  sum  of  three  hundred  and  fifty-five 
dollars  school-tax  *  *  *  in  full  satisfaction  of  all  taxes 
assessed  against  them  for  property  situated  in  said  county 
for  the  three  and  each  of  the  three  years  aforesaid;  and 
whereas  the  board  having  considered  and  being  fully  ad- 
vised in  the  premises,  are  of  the  opinion  that  the  settlement 
so  as  aforesaid  propoi»ed,  is  to  the  benefit  and  advantage  of 
said  State  and  county;  now,  therefore,  it  is  ordered  that 
said  sum  of  twenty  thousand  dollars,  and  said  sum  of  two 
thousand  dollars,  and  the  further  sum  of  three  hundred  and 
fifty-five  dollars  is,  and  the  same  is  hereby  received  in  full 
satisfaction  of  all  taxes  which  have  been  levied  upon  the 
property  of  said  railroad,  company,  situated  in  this  county, 
for  the  years  1869,  1870  and  1871,  and  that  said  railroad 
company  be  and  they  hereby  are  released  from  all  liability 
for  said  taxes  or  any  part  thereof.  And  it  is  further  ordered 
that  the  treasurer  of  said  county  do  give  to  said  railroad 
company  a  receipt  in  full  for  all  of  said  taxes  for  each  of 
said  years,  and  that  the  district  attorney  of  said  county  do 
dismiss  and  discontinue  all  suits  and  proceedings  now 
pending  against  said  company  for  the  recovery  of  said 
taxes,  or  any  part  thereof,  at  the  cost  of  this  county,  and 
that  he  be  and  hereby  is  instructed  not  to  institute  any 
further  action  or  proceedings,  or  cause  the  same  to  be  done, 
for  the  recovery  of  said  taxes  or  any  part  thereof." 

In  the  same  connection  counsel  for  the  defendant  oflfered 
to  prove  that  the  money  mentioned  in  the  order  was  actually 
paid  by  the  defendant  on  the  express  consideration  that  the 
board  should  make  an  order  prohibiting  any  future  suit  for 
the  taxes  sued  for  in  this  action;  that  the  district  attorney 
advised  and  consented  to  such  order,  and  agreed  that  no 
such  action  should  be  commenced,  without  which  order  and 
agreement  no  part  of  the  money  would  have  been  paid. 

The  admission  of  the  order  in  evidence  was  objected  to 
on  the  ground  that  it  was  immaterial,  and  the  objection  was 
sustained,  defendant  excepting.  Defendant  was  allowed  to 
prove  that  the  sum  of  twenty-two  thousand  three  hundred 
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and  fifty-five  dollars  was  actually  paid  to  settle  all  contro- 
versies in  regard  to  the  taxes  of  18t)9,  1870  and  1871,  and 
upon  condition  that  a  pending  suit  should  be  dismissed, 
and  no  action  begun  in  the  future ;  that  a  receipt  in  full  was 
given  for  the  taxes  of  1869,  1870  and  1871;  that  the  agent 
who  made  the  payment  acted  upon  the  belief  that  the  board 
of  commissioners  had  the  power  to  make  the  arrangement, 
and  that  otherwise  no  payment  would  have  been  made. 
The  plaintiflF,  in  rebuttal,  proved  that  in  the  suit  for  the 
taxes  of  1869,  subsequently  prosecuted,  the  defendant, 
among  other  defenses,  pleaded  payment,  and  that  the  court, 
in  its  findings,  appropriated  and  applied  nineteen  thousand 
one  hundred  and  forty-eight  dollars  and  seventeen  cents  of 
the  twenty-two  thousand  three  hundred  and  fifty-five  dol- 
lars paid,  in  consequence  of  the  commissioners'  order  above 
quoted,  to  the  payment  of  the  taxes  of  1869,  and  that  that 
judgment  remained  in  force. 

Under  these  circumstances,  the  defendant  asked  the  court 
to  give  the  jury  the  following  instructions:  '*  10.  If  you  be- 
lieve that  in  the  month  of  December,  1871,  the  board  of 
commissioners  of  said  Washoe  County  instnicted  and  or- 
dered the  district  attorney  of  said  county,  with  the  advice 
and  consent  of  said  district  attorney,  not  to  institute  or 
commence  any  action  against  the  defendants  herein  for  the 
taxes,  or  any  part  thereof,  sued  for  in  this  action,  and  that, 
iu  consideration  of  such  order,  and  relying  thereon,  defend- 
aiit  paid  to  the  county  treasurer  of  said  county  a  large  sum 
of  money,  amounting  to  over  twenty-two  thousand  dollars, 
upon  agreement  with  said  board  and  said  district  attorney 
that  the  taxes  ^ued  for  should  be  settled  thereby,  and  that 
110  action  should  be  instituted  therefor,  and  that  said  order 
has  never  been  revoked  or  set  aside,  then  this  action  was 
illegally  instituted,  and  your  verdict  should  be  for  de- 
fendant. 

**11.  If  in  3>ecember,  1871,  the  board  of  commissioners 
duly  made  an  order,  instructing  and  ordering  the  district 
attorney  of  Washoe  County  not  to  institute  an  action  for 
tie  taxes,  nor  any  part  thereof,  for  which  this  action  is 
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brought,  and  that  said  order  has  never  been  revoked  or  set 
aside,  then  this  action  was  illegally  instituted,  and  cannot 
be  maintained." 

These  instmctions  were  refused,  and  such  refusal  and  the 
exclusion  of  the  order  of  the  board  are  assigned  as  error. 
We  think  the  rulings  of  the  court  were  correct.  The  valid- 
ity of  the  order  of  the  Washoe  commissioners  was  con- 
sidered by  this  Court  in  the  suit  against  the  defendant  for 
the  taxes  of  1869  (9  Nevada,  88),  and  it  was  held  totally 
void,  for  the  reason  that  the  commissioners  had  no  author- 
ity to  make  it.  Under  a  law  then  in  force,  but  since  re- 
pealed, the  district  attorney  was  prohibited  from  commenc- 
ing suits  for  taxes,  except  in  those  cases  in  which  he  was  so 
directed  by  the  board  of  commissioners,  but  neither  he  nor 
they  had  any  authority  to  make  any  compromise  or  com- 
position with  delinquent  taxpayers,  or  to  release  them  from 
their  liability  to  pay  any  part  of  the  taxes  they  were  legally 
bound  to  pay.  If  the  defendant  or  its  agents  acted  under  a 
contrary  belief,  their  ignorance  of  the  law  cannot  be  allowed 
to  mend  the  case.  The  order  being  invalid  should  not  have 
been  admitted,  and  instructions  assuming  its  validity  were 
properly  refused.  And  the  defendant  has  suffered  no  in- 
justice; for  it  appears  that  all  the  money  paid  by  it  has 
been  allowed  as  a  set-off  against  the  amounts  found  due  for 
its  taxes  for  the  years  1869  and  1870. 

The  next  assignment  of  error  is  that  the  assessor  increased 
the  valuation  of  the  road  above  that  fixed  by  the  managing 
agent  in  his  sworn  statement,  without  taking  any  additional 
testimony  under  oath,  and  that  his  act  in  so  doing  was  void. 
Under  the  provisions  of  section  6  of  the  general  revenue 
law,  which  is  applicable  to  the  assessment  of  all  kinds  of 
property,  it  is  made  the  duty  of  the  assessor  to  ascertain  by 
diligent  inquiry  and  examination  all  property  in  his  county 
subject  to  taxation,  and  to  determine  its  true  cash  value.  For 
the  purpose  of  enabling  him  to  make  the  assessment,  he  is 
authorized  and  directed  to  demand  sworn  statements  from 
the  owners  of  property  or  their  agents.  Similar  provisions, 
with  regard  to  the  assessment  of  the  proceeds  of  the  mines. 
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are  contained  in  section  101,  requiring  owners  and  agents 
to  state,  not  only  the  amount,  but  also  the  value  of  gold  and 
silver  bullion  produced.     These  provisions  were  construed 
by  this  Court  in  the  two  cases,  State  v.  Kruttschnitt  and  Stat^ 
V.  W,  U.  Telegraph  Company  (4  Nevada,  207  and  344),  and 
it  was  determined  that  they  were  intended  for  the  benefit  of 
the  State,  and  not  for  that  of  the  taxpayer;  that  the  asses- 
sor was  not  obliged  to  demand  any  statement  before  mak- 
ing his  assessment,  and  that  he  was  not  bound  by  it  if  he 
did  demand  and  receive  it.      **It  is  to  prevent  property 
being  concealed,  and  thereby  escaping  taxation.     It  is  not 
for  the  purpose  of  enabling  parties  to  fix  a  value  on  their 
own  property.     Where  property  is  visible  and  open  to  in- 
spection, the  assessor  should  exercise  his  own  judgment  in 
the  valuation,  and  not  be  governed  by  the  opinion  of  the 
taxpayer."     (4  Nevada,  345.) 

The  same  interpretation  was  given  to  the  provision  for 
the  assessment  of  the  proceeds  of  the  mines,  which  ex- 
pressly requires  the  person  making  the  statement  to  give 
the  value  as  well  as  the  amount  of  bullion.  (4  Nev.  207.) 

After  this  interpretation  had  been  given  to  the  law,  on 
March  6,  1869,  an  act  was  passed  supplementary  to  the  rev- 
enue law,  to  apply  to  the  case  of  railroads  extending  through 
two  or  more  counties  of  the  State,  requiring  the  owner  or 
managing  agent  to  furnish  to  the  assessor  within  a  reason- 
able time  after  demand  a  statement  under  oath,  *' setting 
forth  the  length  of  said  road  in  such  county  and  the  value 
thereof;  with  a  list  of  the  property,  real  and  personal  (ex- 
cept rolling-stock),  pertaining  thereto;  also  the  whole  length 
of  road  within  this  iState,  and  the  number  and  value  of  all 
locomotives  and  cars,  commonly  known  as  *  rolling-stock,' 
used  on  said  road,  within  this  State,  an  apportionment  of 
the  value  of  such  rolling-stock  to  such  county,  the  same  to 
be  estimated  according  to  the  proportion  which  the  portion 
^^  said  county  bears  to  the  whole  length  of  said  railroad 
within  this  State.  The  assessor  receiving  such  statement 
^ay  avail  himself  of  other  evidence  under  oath,  and  is 
bereby  authorized  for  such   purpose  to   administer  oaths 
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relatiDg  to  the  matter  of  such  assessment:  provided  reason- 
able notice  of  the  time  and  place  of  the  takinpj  of  such  evi- 
dence shall  be  sei*ved  upon  the  person  making  such  state- 
ment, or  on  some  officer  or  managing  agent"  of  the  owner. 
It  is  argued,  in  view  of  these  provisions,  that  the  asses- 
sor had  no  right  to  increase  the  valuation  of  the  road  above 
that  fixed  in  the  sworn  statement,  without  taking  other  tes- 
timony under  oath  after  notice  to  the  owner.     [The  testi- 
mony shows  that  the  value  fixed  in  the  statement  was  six 
thousand  dollars  per  mile,  and  the  assessment  fifteen  thou- 
sand dollars  per  mile.]     We  do  not  concur  in  this  view. 
The  legislature  which  passed  this  act  must  be  presumed  to 
have  known  the  provisions  and  the  interpretation  of  the 
general  revenue  law.     As  they  made  no  change  in  that  law, 
they  must  have  desired  that  it  should  stand  with  its  exist- 
ing construction.     In  other  words,  they  must  have  intended 
that  the  assessor  should  exercise  his  judgment  in  valuing 
property  generally,  with  or  without  the  sworn  statements  of 
the  owners,  disregarding  those  statements  in  favor  of  the 
dictates  of  his  own  judgment,  based  upon  his  own  knowl- 
edge, where  it  was  proper  to  do  so.     If  that  was  their  in- 
tention with  respect  to  property  generally,   it  cannot  be 
presumed,   in  the  face  of    the  constitutional  inhibitions 
against  special  legislation,   that  they  intended  to  make  a 
special  exception  of  railroads,  unless  they  have  plainly  said 
so  in  language  that  will  bear  no  other  reasonable  construc- 
tion.    The  principal  object  of  the  act  of  1869  is  plainly 
apparent.     It  was  to  enable  the  assessors  to  obtain  evidence 
in  regard  to  property  (rolling-stock)  outside  of  their  respec- 
tive counties',  and  to  provide  a  rule  for  the  apportionment 
of  the  value  of  all  the  rolling-stock  in  the  State  among  the 
different  counties.     To  enable  the  assessor  to  do  this,  he  is 
authorized  to  administer  oaths,   etc.,   after  notice   to  the 
owner.     But  he  is  not  bound  to  take  additional  testimony 
if  he  is  satisfied  as  to  the  amount  and  character  of  the  prop- 
erty; and  he  not  only  may,  but  ought  to  exercise  his  judg- 
ment, under  the  sanction  of  his  official  oath,  in  determining 
its  value;  and  when  he  assesses  a  railroad  at  a  higher  rate 
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than  that  fixed  in  the  sworn  statement,  without  taking  any 
additional  testimony,  it  is  to  be  presumed  that  he  did  so 
upon  the  basis  of  facts  within  his  own  knowledge,  which  he 
was  not  at  liberty  to  disregard. 

Finally,  it  is  urged  that  the  assessment  was  fraudulent. 
To  sustain  this  defense  testimony  was  introduced  to  show 
that  the  valuation  was  too  high  (on  defendant's  theory  of 
valuation);  that  the  assessor  had  suppressed  the  sworn 
statement  furnished  by  the  superintendent,  and  that  he  had 
used  language  during  the  time  the  assessment  was  being 
made  showing  malice  and  ill-will  toward  the  corporation, 
and  manifesting  an  intention  to  injure  it.  Eebutting  testi- 
mony was  introduced  in  direct  contradiction  of  that  pro- 
duced by  the  defendant.  It  showed  that  the  valuation  of 
the  road  was  rather  under  than  over  the  just  amount,  and 
fully  met  that  given  on  the  other  points.  The  issue  was 
submitted  to  the  jury  and  found  against  the  defendant. 
We  cannot  disturb  the  finding. 

Having  fully  reviewed  all  the  assignments  of  error,  and 
finding  them  without  merit,  the  judgment  and  order  over- 
ruling the  motion  for  a  new  trial  are  affirmed. 


[No.  691.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  THE 
CENTEAL  PACIFIC  EAILEOAD  CO.,  Appellant. 

Sechon  40  OP  THE  Eevenue  Act  Constrcted. — The  object  of  section  40 
{2  Comp.  L.  3164),  authorizing  the  board  of  commissioners  to  strike  off 
from  the  delinquent  list  such  taxes  as  cannot  be  collected,  is  to  provide 
a  means  of  balancing  the  account  between  the  auditor  and  district  attor- 
ney; the  delinquent  taxpayer  cannot  claim  any  advantage  from  it. 

J^isTBicT  Attobnet  Authobized  to  Commence  Suit. — The  district  attorney 
is  authorized  to  commence  suit  for  delinquent  taxes  stricken  off  the 
delinquent  list  by  a  void  order  of  the  board  of  county  commissioners. 

l^AiMBNT  OP  Taxes — Appbopbiation  of. — By  pleading  payment  in  the  suits 
for  the  taxes  of  1869  and  1870,  and  proving  and  obtaining  credit  for  the 
sum  of  twenty -two  thousand  five  hundred  dollars,  being  the  identical 
money  here  claimed  to  have  been  paitl  for  the  taxes  of  1871,  the  defend- 
ant is  precluded  from  claiming  that  it  was  originally  appropriated  to 
the  payment  of  the  taxes  of  1871 . 
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Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  material  to  the  decision  are  stated  in  the  opinion. 


2.  B.  McFarland,  for  Appellant. 

I.  In  this  case  the  taxes  were  originally  on  the  delinquent 
list;  but,  before  the  commencement  of  the  action,  they  had 
been  stricken  off  the  list  by  the  board  of  commissioners, 
upon  the  report  of  the  district  attorney  in  pursuance  of 
section  40  of  the  revenue  act.     (Compiled  Laws,  3164.) 

The  taxes  of  1871  therefore  were,  when  this  action  was 
commenced,  in  the  same  situation  as  those  of  1870 — that  is, 
they  were  not  on  the  delinquent  list.  The  reasoning  and 
authorities  advanced  and  employed  on  this  point  in  the  case 
of  1870  are  therefore  equally  applicable  to  this  case.  This 
is  certainly  so  if  the  board  had  power  to  make  the  order 
striking  them  off.  But  the  power  is  expressly  given.  The 
language  of  the  statute  is,  that  after  the  district  attorney 
shall  have  reported  such  taxes  as  have  not  been  collected, 
with  his  reasons  why  they  have  not  been,  the  board  **  shall 
revise  the  same  by  striking  oflf  such  taxes  as  cannot  be  col- 
lected." This,  of  course,  includes  the  power  to  determine 
what  taxes  cannot  be  collected.  The  matter  being  within 
its  jurisdiction,  its  action  was  final — and  it  makes  no  differ- 
ence whether  its  judgment  was  right  or  wrong.  {Central 
Pacific  Railroad  Company  v.  Placer  County,  43  Cal.  365.) 

In  the  case  of  Ihe  State  of  Nevada  v.  Commissioners  of 
Humboldt  County  (6  Nevada,  100)  this  Court  held  that  under 
an  act  which  gives  the  board  jurisdiction  to  call  an  election 
for  a  county  seat  upon  application  of  a  certain  number  of 
''legal  voters,"  it  has  power  to  determine  who  are  legal 
voters — and  that  it  does  not  matter  whether  it  acted  upon 
legal  or  sufficient  evidence,  or  not.  Most  certainly,  then, 
the  jurisdiction  to  strike  off  delinquent  taxes  that  cannot  be 
collected  embraces  the  power  to  determine  what  taxes  can- 
not be  collected;  and  it  matters  not  upon  what  ground  it 
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acted,  or  whether  its  judgment  was  right  or  wrong,  either 
as  to  the  facts  or  the  law. 

II.  But,  even  upon  the  theory  upon  which  the  court 
below  tried  this  case,  the  sum  of  at  least  twenty  thousand 
dollars  should  have  been  deducted  from  the  amount  claimed. 
Of  the  whole  amount  of  twenty-two  thousand  three  hun- 
dred and  fifty-five  dollars  paid  at  the  time  of  the  order  of 
the  board  that  no  suit  should  be  commenced  for  taxes  of 
1871,  two  thousand  dollars  was  for  costs;  three  hundred 
and  fifty-five  dollars  for  school  taxes  due  School  District 
No.  11;  and  twenty  thousand  dollars  to  settle  the  taxes  of 
1871.  The  court  erred  in  admitting  the  findings  of  the 
court  in  the  suit  for  the  taxes  of  1869.  Those  findings  were 
not  evidence  in  any  case  except  the  one  in  which  they  were 
delivered.  The  court  should  have  given  instruction  No. 
11,  asked  by  appellants. 

Bohert  M.  Clarke  and  J.  B.  Kittrell,  Attorne7j-General,  for 
Respondent. 

I.  The  taxes  were  upon  the  delinquent  list.  The  board  of 
commissioners  had  no  power  to  strike  them  ofi^,  and  that 
their  action  in  that  respect  was  void.     (9  Nev.  79.) 

Admitting  that  the  taxes  were  not  upon  the  delinquent 
list,  that  fact  constituted  no  legal  defense  to  this  action. 

II.  The  sum  of  twenty  thousand  dollars  was  not  paid  by 
tlie  defendants  upon  its  taxes  due  for  the  year  1871,  but  was 
paid  in  compromise  and  satisfaction  so  called  of  the  taxes 
due  for  the  years  1869,  70  and  71,  and  that  the  whole  sum 
so  paid  was  applied  by  the  court  at  the  instance  of  defend- 
ant in  the  suits  for  1869-1870. 

By  the  Court,  Beatty,  J. : 

This  case  is  in  most  respects  similar  to  the  preceding  case 
of  the  same  title.  It  is  a  suit  for  the  taxes  assessed  against 
tlie  property  of  defendant  in  Washoe  County  for  the  year 
1871,  amounting  to  something  over  thirty-six  thousand  dol- 
lars. The  State  had  judgment  and  the  corporation  appeals. 
In  this  case  the  assessment  was  not  reduced  by  the  board  of 
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equalization  and  no  part  of  the  tax  was  paid.  When  the  de- 
linquent list  went  into  the  hands  of  the  district  attorney  the 
whole  of  the  tax  was  charged  to  him,  and  it  became  his 
duty  under  the  law  to  bring  suit  for  the  amount  of  the  tax 
and  the  penalty  for  delinquency.  He  did  not  bring  the 
suit,  however;  but,  on  the  contrary,  reported  to  the  board  of 
commissioners  that  the  tax  had  been  compromised  by  the 
board  of  commissioners  by  their  order  dated  Deojember  11, 
1871  (quoted  in  our  opinion  in  the  preceding  case);  and 
thereupon,  by  order  of  the  board,  an  indorsement  was  made 
on  the  report  of  the  district  attorney  in  regard  to  this  tax 
as  follows:  "Stricken  off  by  order  of  the  board  of  commis- 
sioners.   J.  S.  Shoemaker,  Clerk." 

It  has  been  shown  that  the  order  of  the  board  making 
this  compromise  was  without  authority  and  void  and  consti- 
tuted in  itself  no  reason  why  the  tax  could  not  be  collected. 
But  it  is  claimed  that  an  order  striking  the  taxes  frona 
the  delinquent  list  upon  the  report  of  the  district  attorney 
that,  for  any  cause,  they  could  not  be  collected,  was  author- 
ized by  the  provisions  of  section  forty  of  the  revenue  law^ 
and  that  this  order  was  made  in  pursuance  of  those  provis- 
ions. Supposing  the  commissioners  to  have  believed  there 
were  good  reasons  why  the  tax  could  not  be  collected,  an5 
to  have  acted  on  such  belief  in  pursuance  of  the  provisions 
of  section  forty,  how  are  the  rights  of  the  parties  affecteJ 
thereby?  In  order  to  preserve  a  correct  account  of  the 
fiscal  affairs  of  the  county  the  tax  collector  is  charged  by 
the  auditor  with  the  total  amount  of  tax  appearing  on  the 
assessment-roll.  He  is  credited  with  the  amount  of  his  col- 
lections and  the  amount  returned  delinquent,  and  so  his  ac- 
count is  balanced.  When  the  delinquent  list  is  passed  over 
to  the  district  attorney  he  is  charged  with  the  total  amount 
of  taxes  appearing  to  be  delinquent.  He  is  credited  with 
the  amounts  collected  by  him  with  or  without  suit,  and 
with  such  further  amounts  as  upon  his  report  the  commis- 
sioners may  determine  cannot  be  collected.  The  sole  ob- 
ject of  section  forty  is  to  provide  a  means  of  balancing  the 
account  between  the  auditor  and  district  attorney.     The 
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delinquent  taxpayer  can  claim  no  advantage  from  it.  When 
the  district  attorney  has  reported  a  tax  non-collectible,  and 
his  report  is  adopted  by  the  board,  he  is  relieved  from  the 
charge  against  him  on  that  account;  but  if,  after  he  makes 
his  report,  he  finds  that  the  tax  can  be  collected,  he  not  only 
has  the  right  but  it  is  his  imperative  duty  to  commence 
suit,  as  he  did  in  this  case;  and  the  fact  that  he  has  been 
credited  with  the  amount  of  the  tux  by  the  auditor  is  no 
concern  of  the  delinquent.  It  should  be  stated  in  this  con- 
nection that,  before  this  suit  was  commenced,  the  law  for- 
bidding the  district  attorney  to  commence  suits  except  in 
the  cases  where  the  commissioners  authorized  it,  had  been 
repealed,  leaving  to  the  district  attorney  the  same  authority 
he  had  before  its  enactment,  to  sue  for  all  delinquent  taxes 
where  the  amount  delinquent  exceeded  three  hundred  dol- 
lars. We  conclude  that  in  any  view  the  district  attorney 
had  authority  to  commence  this  suit. 

The  only  additional  point  made  in  this  case  is  that  the 
judgment  should  have  been  credited  with  twenty  thousand 
dollars  of  the  money  paid  in  pursuance  of  the  attempted 
compromise  of  the  taxes  of  1869,  1870  and  1871.     The  tes- 
timony in  this  case,  as  in  case  No.  690,  shows  that  no  part 
of  the  sum  of  twenty-two  thousand   three  hundred  and 
fifty-five  dollars  paid  by  the  defendant  was  specially  appro- 
priated to  the  taxes  for  1871,  and  that  it  had  been  wholly 
applied  under  the  defense  of  payment  to  the  taxes  of  1869 
and  1870,  for  the  collection  of  which  separate  suits  had 
been  prosecuted.     If,  at  the  time  the  money  was  paid,  it 
was  not  appropriated  to  the  payment  of  any  particular  taxes, 
the  State  had  a  right  to  apply  it  as  it  chose,  and  even  if  it 
had  been  originally  paid  by  defendant  on  the  taxes  of  1871, 
the  State  could  at  defendant's  request  have  afterwards 
changed  the  application  of  the  payment,  and  allowed  it  as  a 
set-oflf  to  other  claims.     By  pleading  payment  in  the  suits 
for  the  taxes  of  1869  and  1870,  and  proving  and  obtaining 
credit  for  this  identical  sum  of  money,  the  defendant  is  pre- 
cluded from  claiming  that  it  was  originally  appropriated  to 
the  payment  of  the  taxes  of  1871. 
The  judgment  and  order  appealed  from  are  aflGirmed, 
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[No.  679.] 

THOMAS  J.  HAELAJSr,  Eespondent,  v,  EURKEA  MIN- 
ING COMPANY,  Appellant,  JACKSON  MINING 
COMPANY,  Intebvener  and  Appellant. 

Intebest  op  Intebtbneb  in  Suit. — To  entitle  a  person  to  intervene,  he 
must  have  each  an  interest  in  the  matter  in  litigation  that  he  would 
either  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment which  might  be  rendered  in  the  suit  between  the  original  parties. 

Objections  to  Insxtfpioibnot  of  Petition. — ^Where  there  is  no  statement  of 
any  fact  which  entitles  petitioner  to  intervene,  the  petition  must  be 
treated  the  same  as  a  complaint  which  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action;  hence  an  objection  to  its  sufficiency  can  be 
taken  at  any  time. 

Tbstimont  Impbopebly  Admitted  must  be  Disbeoabded. — The  defendant 
cannot  avail  itself  of  the  testimony  admitted  upon  the  issues  presented 
by  an  intervention  that  was  improperly  allowed  by  the  court. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka  County. 

This  action  was  brought  by  plaintiff  to  recover  of  and 
from  defendant  the  sum  of  three  thousand  one  hundred 
and  forty-four  dollars,  the  value  of  certain  ore  claimed  to 
have  been  sold  and  delivered  by  plaintiff  to  defendant. 

The  Jackson  Mining  Company  was  allowed  to  intervene 
without  objection.  After  all  the  testimony  had  been  intro- 
duced upon  the  issues  presented  by  the  intervener,  the 
plaintiff  moved  the  court  for  judgment  against  the  defend- 
ant for  the  amount  prayed  for  in  the  complaint,  upon  the 
grounds:  First.  That  the  petition  for  intervention  did  not 
state  facts  suficient  to  constitute  a  cause  for  intervention. 
Second.  That  intervener  had  no  interest  in  the  matter  in 
litigation. 

The  court  overruled  the  motion,  and  plaintiff  excepted. 

The  plaintiff  obtained  a  judgment.  The  defendant  and 
intervener  appeal  from  the  judgment  and  from  the  order  of 
the  court  overruling  their  motion  for  a  new  trial. 

The  objections  made  to  the  petition  of  intervention  were 
the  only  questions  considered  on  appeal. 
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Argument  for  Respondent. 

A.  M,  HillJiouse  and  Thomas  Laspeyre,  for  Appellants. 

I.  Our  statute  allows  any  one  who  has  an  interest  to  in- 
tervene, and  either  join  with  plaintiff  or  defendant  in  asking 
relief,  or  to  claim  relief  against  both.     The  latter  is  the 
situation  of  intervener  here.     The  interest  in  the  matter  of 
litigation  need  not  be  in  the  subject-matter  of  the  action, 
but  in  its  results.     In  the  California  cases  referred  to  the 
intervention  was  held  improper,  because  the  party  claim- 
ing the  right  was  a  creditor  at  large  with  no  lien  of  attach- 
ment or  otherwise.    All  the  other  cases  permit  intervention 
where  a  creditor  has  obtained  a  lien  upon  the  property 
sought  to  be  held  as  security  to  pay  a  judgment  that  might 
be  obtained.     In  these  cases  the  intervener  had  no  interest 
in  the  subject-matter  of  the  suit,  but  had  in  the  property 
sought  to  be  held  to  secure  such  judgment  as  might  be 
obtained. 

H.  No  objection  was  made  to  the  intervention  until  the 
Wal  was  closed.  It  was  ordered  by  the  court  without  ob- 
jection, and  plaintiff  filed  an  answer  to  the  intervention, 
*^ing  issue  on  the  ownership  of  the  ore,  and  on  trial  intro- 
duced all  his  evidence  upon  the  hypothesis  that  that  was 
^-te  issue  to  be  tried. 

mi.  If  there  is  any  objection  to  this  intervention,  it  is 
^^ly  that  it  unites  in  one  suit  an  action  in  the  nature  of 
I'^^^rt  with  one  on  contract;  and  in  all  such  cases  when  no  ob- 
J^C2tion  is  taken  by  demurrer  they  are  waived. 

Thomas  Wren^  for  Respondent. 

I.  The  Jackson  Company  had  no  right  to  intervene.     It 

*^^d  no  interest  in  the  matter  in  litigation  of  such  a  direct 

^liaracter  that  it  would  have  either  gained  or  lost  by  the  di- 

^^ct  legal  operation  and  effect  of  the  judgment.     {Horn  v. 

*^lcano  Water  Company,  13  Cal.  62.) 

n.  There  is  nothing  in  the  point  made  by  counsel  for 
appellants  that  the  objection  to  the  intervention  was  not 
taken  in  time.  The  same  point  was  raised  in  the  case  above 
cited  and  overruled. 
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By  the  Court,  Hawley,  C.  J. : 

The  sale  and  delivery  of  certain  ore  by  plaintiff  Harlan 
to  the  Eureka  Consolidated  Mining  Company,  defendant, 
and  the  value  thereof,  were  the  only  issues  raised  by  the 
complaint  and  answer.  The  Jackson  Mining  Company  was, 
by  leave  of  the  court,  allowed  to  intervene  and  become  n 
party  to  said  action  upon  filing  a  petition,  alleging:  That  it 
was  the  owner,  and  entitled  to  the  possession  of  the  ore; 
that  the  plaintiff  and  one  N.  P.  Copp  wrongfully  and  unlaw- 
fully took  the  same,  and  the  said  N.  P.  Copp  pretended  to 
make  sale  thereof  to  the  said  defendant;  that  said  defend- 
ant thereupon  took  possession  of  said  ore,  and  worked  and 
converted  the  same  to  its  own  use  and  benefit,  to  the  dam- 
age of  the  Jackson  Mining  Company  in  the  sum  of  three 
thousand  one  hundred  and  forty-four  dollars.  It  prayed 
judgment  against  both  plaintiff  and  defendant  for  the  value 
of  said  ore.  Plaintiff  filed  an  answer  denying  the  allega- 
tions of  intervener,  and  the  cause  was  tried  upon  the  issues 
thus  presented.  A  verdict  was  rendered  in  favor  of  plaiiit- 
iff  against  defendant  for  the  value  of  the  ore,  assessed  at 
three  thousand  one  hundred  and  forty-four  dollars.  Both 
defendant  and  intervener  appeal. 

Plaintiff  contends :  First,  that  there  is  no  conflict  upon 
the  issues  made  by  the  complaint  and  answer.  Second, 
that  the  intervener  was  improperly  in  court  because  its 
petition  did  not  state  facts  sufficient  to  constitute  a  cause 
of  intervention,  and  thereupon  argues  that  this  Court  can- 
not consider  the  merits  of  this  appeal  upon  the  issues  pre- 
sented by  the  petition  of  intervention.  We  think  this  ob- 
jection is  well  taken.  It  is  only  necessary  to  consider  the 
second  point,  as  there  is  no  controversy  upon  the  first.  The 
Practice  Act  provides  that  '*any  person  shall  be  entitled  to 
intervene  in  an  action  who  has  an  interest  in  the  matter  in 
litigation,  in  the  success  of  iaither  of  the  parties  to  the 
action,  or  an  interest  against  both."  (Stat.  1869,  p.  287, 
Sec.  599.) 
As  a  general  rule,  we  think  it  is  well  settled  that  to  en- 
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title  a  person  to  intervene  he  mast  have  such  an  interest  in 
the  matter  in  litigation  that  he  would  either  gain  or  lose  by 
the  direct  legal  operation  and  effect  of  the  judgment  which 
might  be  rendered  in  the  suit  between  the  original  parties. 
The  code  of  practice  in  Louisiana  is  similar  to  the  provis- 
ions of  the  statute  of  this  State.  In  Broian  &  Sons  v.  Saul 
et  al.y  the  court  held  that  the  code  contemplated  an  interest 
which  the  intervener  might  have  connected  with  that  of  one 
or  the  other  of  the  original  parties  to  a  suit  either  plaintiff 
or  defendant.  **The  interest,"  said  Mathews,  J.,  *'must  be 
direct  and  closely  connected  with  the  object  in  dispute, 
founded  on  some  right,  claim,  or  lien,  either  conventional 
or  legal."  (4  Martin  La.  N.  S.  436.)  The  same  justice,  in 
the  case  of  Gasquet  et  al.  v.  Johisonet  aL,  after  quoting  the 
provisions  of  the  code,  said:  **This  we  suppose  must  be  a 
direct  interest  by  which  the  intervening  party  is  to  obtain 
immediate  gain,  or  suffer  loss  by  the  judgment  which  may 
be  rendered  between  the  original  parties."  (1  La.  O.  8. 
158.) 

The  statute  of  California  is  identical  with  the  statute  of 
this  State.  In  Horn  v.  The  Volcano  Watei'  Company,  Field, 
J- J  in  delivering  the  opinion  of  the  court,  said:  **The 
interest  mentioned  in  the  statute  which  entitles  a  person  to 
intervene  in  a  suit  between  other  pai-ties,  must  be  in  the 
matter  in  litigation,  and  of  such  a  direct  and  immediate 
character  that  the  intervener  will  either  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the  judgment."  (13  Cal. 
69.) 

In  the  case  under  consideration,  the  intervener  had  no 
nnion  of  interest  in  relation  to  the  subject-matter  in  dis- 
pute between  the  original  parties.  It  must  take  the  action 
8-8  it  found  it,  and  cannot  change  an  action  upon  contract 
to  an  action  of  tort.  Conceding  that  the  intervener  was  the 
owner  of  the  ore,  and  that  it  could  elect  to  waive  the  tort 
^nd  sue  for  the  value,  it  certainly  would  not  be  entitled  to 
I'ecover  the  same  in  an  action  upon  an  express  contract 
niade  by  other  parties.  It  made  no  difference  to  the  in- 
tervener whether  plaintiff  or  defendant  lost  or  won  the  suit. 
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Its  right  of  action  against  either  or  both  would  not  have 
been  in  any  manner  affected  by  any  judgment  that  could  hi 
rendered  between  the  original  parties.  We  are  satisfied 
that  the  intervener  in  this  case  had  no  such  interest  in  the 
matter  in  litigation  between  plaiutiflf  and  defendant,  eithei 
in  favor  of  or  against  either  party,  or  adversely  to  both,  as 
is  contemplated  by  the  statute. 

Intervener  insists  that  this  objection  should  not  be  con- 
sidered by  this  Court,  because  it  was  not  taken  in  the  courl 
below  at  the  proper  time.  If  the  petition  had  stated  facte 
sufficient  to  constitute  a  cause  of  intervention,  this  position 
would  be  correct.  Any  informality  or  imperfection  in  the 
statement  of  facts  would  be  deemed  to  have  been  waived 
But  this  is  not  such  a  case.  Here,  there  is  no  statement  o 
any  fact  which  entitled  the  Jackson  Mining  Company  to  in 
tervene,  and  the  petition  must  be  treated  the  same  as  j 
complaint  which  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  disposes  of  the  appeal  adversely  t< 
intervener.  The  defendant  makes  substantially  the  sam.- 
argument  against  the  objections  interposed  by  plaintiff. 

The  mere  fact  that  defendant  joined  with  the  intervene 
in  making  the  defense  as  to  the  ownership  of  the  ore,  do^ 
not,  in  our  judgment,  entitle  it  to  take  advantage  of  tb. 
introduction  of  the  irrelevant  testimony.  This  testimoim^ 
must  be  considered  as  having  been  admitted  by  the  cou:«: 
not  under  the  original  pleadings,  but  upon  the  issues  pr^ 
sented  by  the  petition  of  intervention,  which  was  improperX 
before  the  court.  As  we  think  the  intervention  ought  nc: 
to  have  been  allowed,  it  follows  that  all  the  evidence  rela-  i 
ing  to  the  issues  presented  by  it  should  be  disregarded^ 
True,  the  defendant  might  have  denied  plaintiff's  ownax 
ship  of  the  ore,  and  made  the  same  defense  as  was  made  t>; 
the  intervener;  but  under  its  pleading  it  did  not  do  so,  ai:a< 
we  are  of  opinion  that  it  was  not  in  a  position  to  take  a<3 
vantage  of  the  error  of  the  court  in  allowing  the  intervex^ 
tion.  If  defendant  desired  to  make  the  defense  that  plain*" 
iff  was  not  the  owner  of  the  ore,  and  had  no  right  to  sell  i% 
it  should  have  asked  leave  to  so  amend  its  answer  as  to 


Apr.  1875.]       State  of  Nevada  v.  Eising.  07 

statement  of  Facts. 

present  this  issue.  While  the  law  abhors  a  multiplicity  of 
actions,  and  favors  the  uniting  in  one  suit  of  all  parties  who 
have  an  interest  in  the  matter  in  litigation,  it  does  not  sanc- 
tion the  violation  of  all  rules  of  pleading  and  practice,  as 
to  the  proper  manner  of  bringing  parties  before  the  court, 
in  order  to  prevent  the  former  or  accomplish  the  latter. 

Owing  to  the  anomalous  condition  of  the  pleadings  in 
this  case,  we  are  of  opinion  that  the  judgment  of  the  dis- 
trict court  must  be  aflSrmed. 

It  is  so  ordered. 


[No.  679.] 

THE  STATE  OF  NEVADA  ex  rel.  ANNA  MURPHY 
AND  MAETIN  LUTZ  v.  EICHAllD  EISING. 

Section  6,  Abticle  VI,  op  the  CoNSTircmoN  Construed. — The  expression 
"all  cases  at  law,"  as  used  in  the  Constitution  (Section  6,  Art.  VI),  has 
no  application  whatever  to  criminal  cases. 
*^^cious  Mischief — Txtle  to  Property  not  Involved  on  Trial  of. — 
An  action  for  malicious  mischief  docs  not  involve  any  question  of  title 
or  right  of  possession  to  real  estate. 
■•-^BsPAas  AND  ^Ialicious  Mischief — Difference  Between. — In  an  action 
for  trespass  the  plaintiff's  right  to  compensation  depends  wholly  upon 
his  right  to  the  property  and  not  at  all  upon  the  motives  of  the  defend- 
ant; and  in  ftn  action  for  malicious  mischief  the  guilt  of  the  defendant 
depends  not  at  all  upon  his  right  to  the  property,  as  against  one  in  ad- 
verse possession,  but  wholly  upon  his  motive, 

**  tj^asDicnoN  OF  Malicious  Mischief.— Justices  of  the  peace  have  juris- 
diction to  try  an  action  for  malicious  injury  to  real  estate  in  cases  where 
the  defendant  claims  an  adverse,  title  to  the  property. 

"^^^NDAMUS. — The  writ  of  mandamus  will  not  be  issued  to  compel  a  district 
judge  to  try  an  action  for  malicious  injury  to  real  estate,  transferred 
from  a  justice's  court,  because  the  district  court  has  no  jurisdiction  of 
the  offense. 

This  was  an  original  application  to  the  Supreme  Court 
*Or  a  writ  of  mandamus  to  compel  the  respondent,  as  judge 
^f  the  first  judicial  district,  Storey  County,  to  try  the  de- 
t^ndant  for  the  alleged  offense  of  malicious  mischief. 

The  facts  are  stated  in  the  opinion. 
Vol.  X.— 7 
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Argmnent  for  Kelator. 


Aude  <&  Elliott,  for  Relator. 

I.  The  offense  charged  involves  *'a  question  of  title  to 
real  property,  or  of  the  right  to  the  possession  thereof"  (1 
Comp.  L.  2303),  whenever  the  defendant  sets  up  title  and 
right  of  possession  in  himself  to  the  real  property  charged 
to  have  been  injured.  (1  Comp.  L.  1600.) 

n.  The  action  of  trespass  for  injury  to  real  estate  is  very 
similar  to  the  action  of  malicious  mischief  for  injury  to  the 
same  character  of  property.  The  former  is  punished  in  a 
quasi  criminal  action  in  damages,  while  the  latter  is  pun- 
ished in  a  criminal  action  by  fine  and  imprisonment. 

III.  The  claim  of  title  or  the  right  to  the  possession  of 
the  property  charged  to  have  been  injured  in  the  defendant, 
is  a  sufficient  and  complete  defense  to  the  action.  Where 
the  defendant  claims  and  sets  up  title  or  right  of  possession 
to  the  property,  his  gailt  or  innocence  of  the  oflFense  charged 
cannot  be  ascertained  and  determined  until  the  question  of 
title  or  the  right  to  the  possession  is  adjudicated  and  de- 
termined. Inasmuch  as  this  cannot  be  done  in  the  justice's 
court,  for  want  of  jurisdiction  (Sec.  8  of  Art.  VI  of  the 
Constitution),  it  was  properly  transferred  to  the  district 
court,  which  has  jurisdiction.  (Sec.  6,  Art.  VI  of  the  Con- 
stitution.) 

IV.  If  it  appears  from  the  answer  filed  by  defendant  in 
a  justice's  court  that  the  determination  of  the  action  will 
necessarily  involve  a  question  of  title  to  real  property,  the 
cause  should  be  transferred  to  the  district  court,  and  when 
so  transferred,  the  district  court  obtains  complete  jurisdic- 
tion in  the  premises.  (Doherty  v.  T/iayer,  31  Cal.  140.) 

V.  In  an  action  for  trespass  upon  lands  where  the  de- 
fendant pleads  in  justification  a  right  of  way  (public  or 
private)  over  such  lands,  this  draws  the  title  to  real  prop- 
erty in  question  within  the  statute  excluding  questions  of 
title  from  the  jurisdiction  of  justices.  (1  Johns.  146; 
Stacker  v.  MoU,  6  Wend.  465;  Saunders  v.  Wilson,  15  Wend. 
338;  WhUing  v.  Dudleij,  19  Wend.  373;  Randall  w,  CrandcJl, 
6  Hill,  342;   Willoughby  v.  Jenlcs,  20  Kendall,  96;  LiUle  v. 


Apr.  1875.]       State  of  Nevada  v.  Eising.  99 

Opinion  of  the  Court — Beatty,  J. 

Dean,  34  N.  Y.  452;  Heath  v.  Barmour,  53  Barb.  444;  35 
How.  1;  Fredonia  &  Sinclearsville  Plank  Road  Co.  v.  Wait, 
27  Barb.  214.) 

-8.  H.  Thylor,  for  Eespondent. 

I.  The  justices'  courts  in  this  State  have  jurisdiction  of 
the  offense  charged.  (1  Comp.  L.  936,  2450.) 

II.  The  issue  to  be  tried  cannot  involve  the  title  to  real 
estate  or  mining  claims,  or  affect  the  question  of  bounda- 
ries to  land;  the  only  matter  ** involved"  is,  the  guilt  or 
innocence  of  the  defendant;  hence  the  restrictioDs  upon 
the  jurisdiction  of  justices,  contained  in  the  second  subdi- 
vision of  section  8,  Article  VI  of  the  Constitution,  cannot 
apply  to  a  criminal  case,  but  evidently  refer  to  civil  actions, 
in  which  the  judgment  may  involve  or  affect  the  title  to  real 
estate,  or  mining  claims,  or  boundaries  to  land. 

Hi.  The  offense  of  malicious  mischief  is  clearly  without 
^^0  jurisdiction  of  district  courts.  (1  Comp.  L.  925;  Sec.  6, 
^t.  VI,  Constitution.) 

rv.  The  act  of  March  13,  1867  (1  Comp.  L.,  page  51), 
^eqviiring  the  justices  to  transfer  criminal  actions  to  the 
^^strict  court  in  the  contingencies  therein  mentioned,  if  not 
^Constitutional,  is  at  least  inoperative. 

^y  the  Court,  Beatty,  J. : 

this  is  an  application  by  the  relators  for  a  writ  of  manda*- 
^Us.     The  facts  briefly  stated  are  as  follows:  The  relators 
^^icl  their  complaint  before  a  justice  of  the  peace  of  Storey 
County,  charging  one  Daniel  Grant  with  the  crime  of  malici- 
0^^  mischief  committ^  by  breaking  a  fence,  the  property 
of  relators.     A  warrant  was  issued  by  the  justice.  Grant 
^as  arrested,  pleaded  not  guilty,  and  his  trial  was  proceed- 
ing before  a  jury,  when  it  was  made  to  appear  to  the  satis- 
fa«;tion  of  the  justice,  from  the  testimony  and  the  statements 
of  counsel,  that  Grant  and  the  prosecuiing.  witnesses  claimed 
adversely  to  be  owners  of  the  land  upon  which  the  fence  in 
qnestion  was  erected.     The  justice  concluded,   therefore, 
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that  the  action  could  not  be  tried  without  deciding  a  ques 
tion  of  title  to  real  property,  or  the  right  to  the  possessioi 
thereof.  He  accordingly  suspended  the  proceedings,  aa( 
transferred  the  action,  together  with  the  papers  and  a  tran 
script  of  the  proceedings,  to  the  first  district  court,  of  whicl 
the  defendant  was,  and  still  remains,  the  judge.  After 
wards  counsel  for  Grant  moved  in  the  district  court  to  dis 
miss  the  prosecution,  upon  the  ground  that  the  act  unde 
which  it  was  transferred  to  that  court  was  unconstitutiona 
and  void.  The  court  (defendant  presiding)  sustained  th( 
motion,  struck  the  action  from  the  files  of  the  court,  anc 
refuses  to  proceed  with  the  trial,  basing  his  action  upon  th( 
ground  that  a  prosecution  for  malicious  mischief  could  not 
under  any  circumstances,  involve  a  question  of  title  to  rea 
estate  or  property,  or  of  the  right  of  possession  thereof 
and,  consequently,  that  the  case  had  been  improperly  trans 
ferred.  We  are  asked  to  command  him  to  set  aside  hii 
order  and  proceed  with  the  trial  of  the  action. 

The  offense  imputed  to  Grant  is  defined  in  section  144  o 
the  act  concerning  crimes  and  punishments,  which  imposes  s 
fine  not  exceeding  two  hundred  dollars,  or  imprisonmea 
not  exceeding  six  months,  upon  any  person  convicted  o 
willfully,  unlawfully  and  maliciously  pulling  down,  injuring 
or  destroying  any  gate,  post,  railing  or  fence,  or  any  par 
thereof,  being  the  property  of  another,  (1  Comp.  L.  2450.) 

Section  34  of  the  act  concerning  courts  of  justice  confer 
upon  justices'  courts  jurisdiction  of  **all  misdemeanor 
punishable  by  fine  not  exceeding  five  hundred  dollars,  o 
imprisonment  not  exceeding  six  months,  or  by  both  sucl 
fine  and  imprisomnent."  (Oomp.  L.  939.) 

If  this  language  is  subject  to  no  limitation  or  qualificatioi 
by  reason  of  constitutional  or  other  legislative  provisions 
it  is  clear  that  justices  of  the  peace  have  jurisdiction  of  th^ 
offense  in  question. 

As  the  argument  on  the  part  of  relators  assumes  that  tli^ 
provisions  of  sections  6  and  8  of  Art.  VI  of  the  Constiti* 
tion  affect  the  question  of  jurisdiction,  it  will  be  necessary 
in  the  first  place  to  inquire  what  their  bearing  is.     By  seo- 
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tion  6,  the  district  courts  are  given  original  jurisdiction  **  in 
all  cases  in  equity;  also,  in  all  cases  at  law  which  involve 
the  title  or  the  right  of  possession  to,  or  the  possession  of, 
real  property,  *  ^  *  and  also  in  all  criminal  cetses  not 
otherwise  provided  for  by  law."  Section  8  provides  for  the 
appointment  of  justices  of  the  peace,  and  empowers  the  legis- 
lature to  *'fix  by  law  their  pmvers,  duties  and  responsibili- 
ties," with  the  proviso  that  they  shall  not  have  jurisdiction 
"of  cases  wherein  the  title  to  real  estate  or  mining  claims, 
or  questions  of  boundaries  to  land,  is  or  may  be  involved ; 
or  cases  that  shall  in  any  manner  conflict  with  the  jurisdiction 
of  the  several  courts  of  record  in  this  State;  and  provided 
furtJier,  that  justices'  courts  shall  have  such  criminal  juris- 
diction as  may  be  prescribed  bylaw,"  etc.  It  is  further 
provided  that  the  legislature  may  confer  upon  justices' 
courts  jurisdiction  concurrent  with  the  district  courts  of 
certain  enumerated  civil  actions  which  involve  questions  of 
possession,  or  right  of  possession,  of  real  property. 

The  question  of  construction  here  presented  is,  whether 
the  expression  above  quoted  from  section  6,  "Also,  in  all 
cases  at  law  which  involve  the  title  or  the  right  of  posses- 
sion to,  or  the  possession  of,  real  property,"  was  intended 
to  embrace  or  has  any  application  to  criminal  prosecutions. 
If  it  does  not  embrace  criminal  cases,  then  it  seems  clear 
that  the  jurisdiction  of  such  cases  is  entirely  subject  to  leg- 
islative control.  In  the  absence  of  legislative  enactment, 
all  criminal  jurisdiction  remains  in  the  district  courts.  But 
the  legislature  may  confer  the  jurisdiction  in  any  or  all  cases 
^Pon  the  justices'  courts;  and  to  the  same  extent  that  juris- 
diction is  conferred  upon  them — at  least  where  it  is  done 
"^thout  other  express  provision  — it  is  taken  away  from  the 
district  courts.  If,  on  the  other  hand,  the  expression,  **all 
cases  at  law  which  involve  the  title,"  etc.,  is  held  to  em- 
brace criminal  actions,  then  the  power  of  the  legislature  to 
confer  criminal  jurisdiction  upon  justices'  courts  is  limited 
to  such  cases  as  do  not  involve  the  title  or  right  of  posses- 
sion, OT possession y  of  real  property;  for  the  jurisdiction  of 
^U  such  cases  being  vested  in  the  district  courts  by  the  Con- 
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stitution,  it  cannot  be  taken  away  from  them ;  and  it  cannot 
be  exercised  concurrently  by  the  justices'  courts,  for  this 
would  involve  the  conflict  of  jurisdiction  forbidden  by  the 
proviso  above  quoted  from  section  8,  Art.  VI  of  the  Consti- 
tution. If  there  could  be  any  doubt  of  the  correctness  of 
this  conclusion,  it  would  be  set  at  rest  by  the  consideration 
that  the  following  proviso,  expressly  empowering  the  legisla- 
ture to  confer  a  concurrent  jurisdiction  in  certain  specified, 
cases,  implies  the  exclusion  of  such  power  in  all  other  cases. 

So*  far  as  the  decision  of  this  case  is  concerned,  we  should 

reach  the  same  conclusion  by  adopting  either  of  the  con 

structions  we  have  suggested,  and  that  is  to  refuse  the  writ^ 
For,  supposing  the  expression,   **all  cases  at  law,"  to  hav^^ 
been  intended  to  embrace  criminal  actions,  it  follows,  as  wg="^ 
have  shown,  that  the  district  court  has  original  and  excla  — 
sive  jurisdiction  of  all  criminal  actions  which  involve  th^^ 
title-or  right  of  possession,  or  the  possession,  of  real  pro}> — 
erty.     And  all  prosecutions  for  malicious  injury  to  resK^Tl 
property  necessarily  involve  the  question  of  possessiocm.  - 
The  complaint  must  aver  ownership  of  the  property  injure  <f3 
in  some  person  other  than  the  defendant  in  the  action.    ^^ 
plea  of  not  guilty  puts  the  fact  of  ownership  in  issue,  an  "^3 
the  very  lowest  character  of  proof  by  which  it  can  be  estah^^' 
lished  is  that  of  possession.     The  moment  the  chaise  £-  ^ 
sufficiently  stated,  it  shows  on  its  face  that  a  justice  of  th    -*^ 
peace  has  no  jurisdiction  to  try  it,  or  even  to  give  judgmen^"^^ 
upon  a  plea  of  guilty.     The  most  he  could  do  would  be  t*—*^ 
hold  the  defendant  to  answer  in  the  district  court,  where  h*-  '^ 
could  only  be  prosecuted  by  indictment,  and  not  upon  ^— -  ^ 
complaint  made  before  the  justice  of  the  peace.  (1  Comp^^ 
L.  1680.)     The  charge  made  against  Grant  was  of  a  mali^* 
cious  injury  to  a  certain  fence,  the  property  of  relator^^^' 
Does  proof  of  ownership  of  a  fence  necessarily  involve         ^ 
question  of  title  or  right  of  possession,  or  possession,  cz=^^ 
real  property?    Certainly  it  does,  if  the  fence  belongs  U  -^ 
the  owner  of  the  soil  upon  which  it  is  erected,  for  it  is  the^  ^* 
a  part  of  the  realty.     And  if  a  case  can  be  supposed  i-^ 
which  a  fence  is  personal  property  of  the  owner,  it  can  oJ.J 
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be  shown  to  be  such  by  proof  that  some  other  person  is 
owner  of  the  soil  upon  which  it  stands,  and  that  involves 
the  forbidden  question.     Therefore,  if  the  original  jurisdic- 
tion of  all  criminal  cases  which  involve  the  title,  etc.,  of 
real  property  belongs  exclusively  to  the  district  courts,  a 
justice  of  the  peace  cannot  require  a  defendant  to  plead 
to  a  charge  of  maliciously  breaking  a  fence;  and  if  he  does, 
a  district  court  cannot  try  an  issue  so  made.     It  can  only 
proceed  upon  an  indictment  in  such  cases. 

But  we  do  not  believe  that  the  expression,  "all  cases- at 
la\v,"  as  used  in  the  Constitution,  was  intended  to  apply  to 
criminal  actions  at  all,  and  we  have  only  assumed  for  the 
naoment  that  it  does,  in  order  to  show  that,  in  any  event, 
^h.e  district  judge  was  right  in  dismissing  the  charge  against 
Q-rant.  We  base  our  decision  upon  the  view  that  the  words 
'*  all  cases  at  law,''  and  **  all  criminal  cases,"  as  used  in  the 
C5onstitution,  were  intended  to  designate  distinct  categories 
Mutually  exclusive,  and  that  the  legislature  has  full  power 
to  parcel  out  the  jurisdiction  of  criminal  cases  between  the 
district  courts  and  justices'  courts,  wholly  unrestricted  by 
the  consideration  that  they  may  involve  possession  of  real 
property.  If  we  are  correct  in  this  view,  there  can  be  no 
doubt  that  the  justice's  court  had  jurisdiction  of  the  offense 
charged  against  Grant,  and  that  it  was  his  duty  to  try  and 
determine  it,  unless  it  was  made  satisfactorily  to  appear  to 
him,  before  or  during  the  trial,  that  the  action  could  not  be 
tried  without  deciding  a  question  of  title  to  real  i^roperty. 
Or  of  the  right  to  the  possession  thereof;  in  which  case, 
and  in  which  case  alone,  it  was  his  duty,  in  obedience  to 
the  statute,  and  without  any  reference  to  the  Constitution, 
which,  as  we  think,  has  no  application  to  criminal  cases  in 
this  particular,  to  transfer  the  proceeding  to  the  district 
court.  And  in  such  case  it  was  clearly  the  duty  of  the  dis- 
trict court  to  try  the  action  upon  the  complaint  filed  and 
plea  interposed  before  the  justice  of  the  peace.  (1  Com- 
piled Laws,  2303.) 

But  the  district  judge  decided  that  the  action  for  mali- 
cious mischief  could  not  involve  a  question  of  title  or  right 
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of  possession  to  real  estate,  and,  if  he  was  right  in  that 
view,  he  had  no  jurisdiction  of  the  case,  and  pursued  the 
proper  course  in  dismissing  it.  Was  he  right  ?  We  think 
he  was.  It  is  true,  as  we  have  seen,  that,  in  a  prosecution 
for  this  offense,  it  is  necessary  to  allege  and  prove  that  the 
property  injured  belongs  to  some  person  other  than  the  de- 
fendant. But  it  must,  in  all  cases,  be  described  as  the 
property  of  the  person  actually  in  possession  suo  jure,  by 
which  is  meant  the  person  in  possession  as  tenant  or  owner, 
as  distinguished  from  a  mere  servant  or  agent  of  the  tenant 
or  owner,  whose  possession  is  always  deemed  to  be  that  of 
his  master  or  principal.  This  is  the  well-settled  law  of  bur- 
glary and  arson,  the  only  other  common  law  offenses  that 
occur  to  us  which  involve  injury  to  real  property,  and  we 
have  no  doubt  that  malicious  mischief  is  governed  by  the 
same  principles.  Proof  of  possession  is  therefore  the  ap- 
propriate and  sufficient  proof  of  ownership,  and  the  estab- 
lishment of  a  prima  facie  case  against  the  offender  cannot 
involve  the  title  or  right  of  possession.  But  can  the  de- 
fendant overthrow  the  prima  fa^ie  case  against  him  by  set- 
ting up  and  proving  a  right  of  possession  or  title  superior 
to  that  of  the  person  in  actual  adverse  possession  ?  This  is 
the  question  upon  which  the  case  turns,  for,  if  it  is  answered 
in  the  affirmative,  it  seems  to  follow  that  the  action  against 
Grant  could  not  have  been  tried  without  deciding  whether 
he  or  the  relators  had  the  better  right  to  the  real  property 
alleged  to  have  been  injured — the  very  case  in  which  the 
statute  directs  the  transfer  of  the.  proceeding  to  the  district 
court.  There  can  be  no  doubt  of  this,  for  in  Massachusetts, 
New  York  and  California,  under  substantially  the  same 
statutory  provisions  as  to  jurisdiction  and  the  transfer  of 
proceedings  from  justices'  courts  to  courts  of  record,  it  has 
been  uniformly  held  that,  although  justices  of  the  peace 
have  jurisdiction  of  the  civil  action  of  trespass  to  real  prop- 
erty, because  the  plaintiff  may  recover  upon  proof  of 
possession  merely,  and  the  right  of  possession  is  not  nec- 
essarily involved,  yet  his  jurisdiction  may  be  ousted  by  the 
defendant's  plea  of  freehold;  and  in  that  case  the  proceed- 
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ingmust  be  transferred  to  a  court  competent  to  try  an  issue 
of  title.  And  the  analogy  between  the  actions  of  trespass 
and  malicious  mischief  is  perfect,  if  the  same  proof  that 
would  support  a  plea  of  freehold  in  the  former,  will  justify 
or  excuse  the  defendant  under  a  plea  of  not  guilty  in  the 
latter.  But  we  think  that,  in  this  respect,  the  actions  are 
totally  unlike.  In  the  civil  action  the  plaintiff  asks  to  be 
compensated  for  an  injury  to  his  property,  and  the  law  very 
justly  says  that  no  compensation  is  due  if  the  defendant  has 
a  better  right  to  the  property  than  the  plaintiff.  But  in  the 
criminal  prosecution  for  malicious  mischief,  the  State  pur- 
sues the  offender  for  his  malicious  breach  of  the  public 
peace.  If  he  has  entered  upon  the  peaceable  possession  of 
another  for  the  purpose  of  injuring  him,  a  perfect  adverse 
title  to  the  property  will  not  excuse  him.  In  the  interests 
of  the  public  tranquillity  he  is  forbidden  to  vindicate  his 
rights  by  such  means.  The  gravamen  of  the  criminal  charge 
is  the  malice,  and  that  being  shown,  title  to  the  property 
does  not  excuse  it.  On  the  other  hand,  a  mere  claim  and 
color  of  title  may  rebut  a  presumption  of  malice  where  the 
circumstances  of  the  case,  taken  in  connection  with  such 
claim  of  title,  show  that  the  purpose  of  the  defendant  was  not 
to  bjure  the  person  in  possession,  but  only  to  exercise  a 
right  which  he  believed  himself  in  good  faith  entitled  to 
exercise.  In  such  a  case  he  might  offer  evidence  tending 
to  show  a  title  to  the  premises,  or  might  prove  a  perfect 
tifle,  but  this  proof  could  only  be  considered  with  reference 
to  the  animus  of  his  entry.  No  matter  how  complete  it 
^ight  be  in  respect  to  the  title,  it  would  go  for  nothing  if 
Ms  motive  appeared  to  have  been  malicious;  and  no  matter 
how  incomplete  it  might  be,  if,  taken  in  connection  with 
the  other  testimony  in  the  case,  it  rebutted  the  proof  or 
presumption  of  malice,  he  would  be  acquitted.  The  differ- 
®iice  between  the  actions  of  trespass  and  malicious  mischief 
IS  this:  in  the  former,  if  the  defendant  can  show  title  or 
^^ght  of  possession,  no  matter  how  criminal  his  conduct  may 
liave  been,  the  plaintiff  cannot  recover.  If  he  cannot  show 
title  or  right  of  possession  the  plaintiff  may  recover,  no 
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matter  how  innocent  his  motives  may  have  been.  In  othei 
words,  the  plaintiff's  right  to  compensation  depends  whoUj 
upon  his  right  to  the  property,  and  not  at  all  upon  the  mo- 
tives of  the  defendant.  But  in  the  latter,  the  guilt  of  the 
defendant  depends  not  at  all  upon  his  right  to  the  propertj 
as  against  one  in  adverse  possession,  but  wholly  upon  the 
motive  of  the  injury,  and  consequently  it  is  not  necessaiy, 
in  order  to  try  the  case,  to  decide  whether  he  has  the  title 
or  right  of  possession  or  not.  The  justice  of  the  peace, 
therefore,  had  jurisdiction  to  try  the  case,  notwithstanding 
an  adverse  claim  of  title  by  Grant,  and  the  district  court 
did  not  have  jurisdiction. 
Mandamus  denied. 


[No.  698.] 

THE  STATE  OF  NEVADA,   Eespondent,  v.  JOHN  E 
SMITH,  Appellant. 

AsGUMENT — Close  op  Belongs  to  the  State. — The  privilege  of  closing  tB 
argument  in  a  criminal  case  belongs  to  the  State. 

Testimony  op  Witnesses  may  be  Stated  by  the  Coctrt. — The  district  jnd^ 
upon  the  trial  of  a  criminal  case,  has  the  right  to  state  to  the  jury,  upC 
their  request,  the  testimony  of  any  witness. 

Mubdeb — Instbuctions  should  Define  both  Deobees. — Instructions  whic 
clearly  define  murder  in  the  first  degree,  and  then  declare  that  unleJ 
the  circumstances  bring  the  case  within  that  definition  the  defenda^ 
cannot  be  convicted  of  murder  in  any  degree,  are  erroneous  in  this,  th^ 
they  ignore  the  ofifense  of  murder  in  the  second  degree. 

Selp-depense — When  not  Available  ip  Defendant  is  Assailant. — Instm  ■• 
tions  which  assume  that  the  defendant  might  be  the  assailant,  and  the 
kill  the  deceased  in  order  to  avoid  danger  to  himself,  were  properly  r* 
fused.  A  man  who  assails  another  with  a  deadly  weapon  cannot  kill  h- 
adversary  in  self-defense  until  he  has  fairly  notified  him  by  his  conda  * 
that  he  has  abandoned  the  contest;  and  if  the  circumstances  are  sue 
that  he  cannot  so  notify  him  it  is  his  fault,  and  he  must  take  the  co:> 
sequences. 

Idem— Chabgb  op  the  Coubt. — The  court  charged  the  jury:  "  If  you  belie-^ 
from  the  evidence,  that  the  defendant  first  commenced  an  assault  npo 
Schooley  with  a  deadly  weapon,  in  which  assault  a  mortal  wound  w^ 
given  to  said  Schooley  by  the  defendant,  and  at  the  time  such  woun 
was  given  the  circumstances  were  such  as  to  excite  the  fears  of  a  rea 
Bonable  person  that  the  defendant  was  about  to  take  the  life  of  bbio 
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Schooley,  or  to  do  him  great  bodily  harm,  then  the  defendant's  fear  of 
danger  at  said  time,  from  said  Schooley,  if  really  entertained  by  the  de- 
fendant would  not  justify  the  defendant  if  he  took  the  life  of  Schooley, 
for  then  the  defendant  would  bring  such  danger  upon  himself."  ffeld, 
correct. 

Ii>K2f.— The  court  gave  the  following  charge:  "If  the  jury  should  believe 
from  the  evidence,  that  the  defendant  first  assaulted  Schooley,  but  that 
the  defendant  before  the  mortal  shot  was  given  (if  such  shot  was  given) 
really  and  in  good. faith  endeavored  to  decline  any  further  assault  upon 
said  Schooley,  and  *  *  *  that  after  the  defendant  so  declining  any 
farther  assault  •  *  •  the  said  Schooley  attacked  the  defendant  in 
«uch  a  manner  that  the  danger  was  so  urgent  and  pressing  to  the  defend- 
ant that,  in  order  to  save  his  own  life,  or  to  prevent  his  receiving  great 
bodily  harm,  the  defendant  inflicted  the  mbrtal  shot,  then  the  infliction 
of  such  shot  was  justifiable.**    Held,  correct. 

Instructions — Dependant  should  Ask  pob,  when.  —  If  the  defendant  de- 
sires the  court  to  charge  the  jury  upon  any  given  point,  it  is  his  right 
and  his  business  to  prepare  such  an  instruction,  and  ask  the  court 
to  give  it. 

Qtxebt.~Do  not  sections  twenty-five  and  twenty-six  of  the  **  Act  concerning 
crimes  and  punishments  *'  apply  exclusively  to  cases  of  justifiable  self- 
defense,  and  section  twenty-seven  to  cases  of  excusable  self-defense? 

^oiTND  Mediate  Cause  of  Death  Suppicient.— It  is  not  necessary  that  the 
wound  inflicted  upon  the  deceased  should  have  been  the  immediate 
cause  of  death  in  order  to  render  defendant  responsible  for  its  conse- 
quences; it  is  sufficient  if  it  is  the  mediate  cause. 

^opiPTiNO  AN  Instruction,  when  not  Ebboneous.  —  Where  the  court  in 
modifying  a  correct  instruction  does  not  alter  its  sense,  the  modification 
cannot  be  claimed  to  be  erroneous. 

^^'^TBucnoN  undeb  Indictment  pob  Mubdeb. — The  court,  in  its  charge,  in- 
structed the  jury  that  under  the  indictment  the  defendant  might  be  ■ 
convicted  of  murder  in  the  first  or  second  degree,  or  manslaughter,  and 
if  he  was  not  found  guilty  of  either  of  these  offenses  he  should  be  ac- 
quitted.   Eeldf  not  to  be  erroneous. 

•■  CJlXJMENT,  WHEN  NOT  VoiD. — A  judgment  which  does  not  specify  any  time 
for  the  imprisonment  to  commence  is  not  void.  The  better  practice  is 
not  to  fix  the  commencement  of  the  term,  but  merely  to  state  its  dura- 
tion and  the  place  of  confinement. 

•  Appeal  from  the  District  Court  of  the  Third  Judicial 
-t^istrict,  Esmeralda  County. 

The  court  below  refused  the  fourth  and  fifth  instructions 
^ked  by  the  defendant  and  copied  and  referred  to  in  the 
opinion  of  the  court,  for  the  reason  that  the  "evidence 
shows  defendant  was  assailant,   and  instructions  assume 
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he  might  be  assailant  and  then  kill  to  avoid  danger  to 
himself." 

The  facts  are  stated  in  the  opinion. 

T.  W.  W.  Davies,  for  Appellant.    • 

I.  In  requiring  the  prosecution  to  open,  the  law  contem- 
plates a  review  of  the  testimony  and  a  statement  of  what  is 
claimed  to  have  been  proved  on  the  part  of  the  State  and 
the  law  applicable  thereto.  It  contemplates  a  bona  fide  un- 
masking and  developing  of  the  prosecution's  case,  to  the 
end  that  the  defendant  may  be  advised  as  to  what  is  urged 
before  the  court  and  jury  against  him,  and  be  enabled  to 
shape  his  reply  to  meet  it.  The  reading  of  the  statutory 
definitions  of  murder,  manslaughter  and  justifiable  homi- 
cide, by  a  district  attorney,  without  any  statement  of  what 
is  claimed  to  have  been  proved  against  the  defendant,  is  no 
such  opening  of  the  case  as  the  law  requires,  and  is  no 
argument  at  all.  And  then  to  require  the  defense  to  pro- 
ceed, is  virtually  requiring  the  defense  to  open,  and  ia 
no  such  alternating  as  the  statute  directs.  The  defense 
should  have  been  permitted  to  reply  to  the  leading  and 
only  presentation  of  the  State's  case.  Such  practice  aa 
allowing  an  opening  in  a  criminal  case  which  in  truth  is  no 
opening,  and  permitting  the  State  to  close  by  distinguished 
employed  counsel,  without  opportunity  afforded  the  defense 
of  reply,  has  become  too  common  in  this  State;  and  if  it 
constitute  no  such  error  in  law  as  warrants  a  reversal,  it  is 
a  denial  to  the  defendant  of  a  substantial  right,  and  is  to 
such  an  extent  reprehensible  as  to  warrant  the  rebuke  and 
disapproval  of  this  Court. 

II.  Section  395  of  the  Criminal  Practice  Act  does  not 
authorize  the  court  to  settle  or  to  state  what  the  testimony 
was  that  was  given  on  any  disputed  point. 

The  defendant  asked  the  court  to  state  to  the  jury  that 
they  must  decide  this  case,  if  decided  at  all,  by  the  testi- 
mony delivered  to  them  by  the  tvitnesses  and  the  law  deliv- 
ered by  the  court.  The  witnesses  should  have  been  recalled 
and  required  to  state  what  was  their  testimony  on  the  points 
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of  disagreement.  Section  12,  Article  VI  of  the  State  Oon- 
stitution,  was  never  claimed  by  any  lawyer  to  refer  to  stat- 
ing testimony  in  cases  of  disagreement,  but  refers  solely  to 
the  statement  of  the  testimony  by  the  court  in  giv^ing  its 
charge  to  the  jury. 

If  the  court  had  no  authority  to  state  the  testimony,  there 
^as  error  in  its  so  doing;  and  if  there  was  error,  it  is  pre- 
sumed that  it  resulted  to  the  injury  of  the  defendant.   {Peo- 
ple V.  Ybarra,  17  Cal.  166;  People  v.  Williams,  18  Cal.  187.) 
HI.  The  court  erred  in  refusing  to  give  the  first  and  sec- 
ond instructions  asked  by  the  defendant,  as  they  plainly 
and  correctly  stated  what  constitutes  the  crime  of  murder. 
(Horrigan  &  Thompson's  Cases  on  Self-Defense,  318;  Peo- 
pie  V.  Gibson,  17  Cal.  283;  People  v.  Ah  Fang,  17  Cal.  377.) 
TV.  The  court  erred  in  refusing  to  give  the  third  and 
fourth  instructions  asked  by  the  defendant,  as  they  cor- 
rectly state  the  law. 

Ihe  necessity  to  take  life  that  will  be  justifiable,  need  not 
l>o  actual.  It  is  sufficient  if  the  circumstances  that  sur- 
round the  parties  at  the  time  be  such  as  to  impress  the 
^^indof  the  slayer  with  a  reasonable  belief  that  the  neces- 
sitj  is  impending.  (Evans  v.  State,  44  Miss.  769;  Maker  v. 
^^ople,  24  111.  241;  Bipley  v.  State,  2  Head.  (Tenn.)  217; 
^^redith  v.  Com,,  18  B.  Monroe,  49;  Pond  v.  People,  8  Mich. 
•LSO;  Lague  v.  Com,,  2  Wright  (Penn.)  265;  Williams  v. 
^^rx/e,  3  Heiskell,  376;  Lander  v.  State,  12  Texas,  462;  Mor- 
^^  V.  PlaU,  32  Conn.  75;  Schnier  v.  People,  23  111.  17;  Hor- 
^^*^an  &  Thompson's  Cases  on  Self-Defense,  245-246,  note 
1-B9;  1  Bishop  Cr.  Law,  385;  Wharton  on  Homicide,  407; 
^^Vharton's  Am.  Cr.  Law,  3d  ed.  456.) 

y.  The  court  erred  in  refusing  to  give  the  fifth  instruction 

^sled  by  the  defendant,  as  the  same  correctly  stated  the  law 

^^  cases  where  there  was  withdrawal  before  any  mortal  blow 

>vas  given,   and  was  entirely  applicable  to  this  case.     (4 

Bla.  Com.  184;  1  Bish.  Cr.  L.,  Sec.  871;  1  Euss.  on  Crimes, 

662;  1  Hall  P.   C.  479  and  480;  Shorter  v.  People,  2  Com- 

stock,  193;  Com.  v.  liiley  &  Stewart,  Thacker's  Cr.  Cases, 

471;  Begina  v.  Smith,  8  Car.   &  Pay.  160;  Sioffer  v.  State, 

^5  Ohio  St.  47.) 
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VI.  The  charge  of  the  court  was  erroneous  and  mani 
festly  to  the  great  injury  of  the  defendant.  The  jury  an 
told  that  if  Smith  commenced  the  assault  (an  unwarrant 
able  hypothesis),  and  Schooley  appeared  to  be  in  danger  a 
life  or  limb,  that  Smith,  under  no  circumstances,  could  b( 
justified  in  defending  himself,  thus  altogether  ignoring  an] 
eflfbrt  on  the  part  of  Smith  to  withdraw  from  the  conflict 
as  well  as  how  Schooley  came  to  be  in  such  apparen 
danger.  (State  y.  Pierce,  8  Nev.  303;  Hittnery,  2Jie  State 
19Ind.  48.) 

VII.  The  court  erred  in  modifying  the  seventh  instructioi 
asked  by  the  defendant.  It  is  admitted  by  the  responden 
that  the  instruction,  as  asked,  correctly  stated  the  law,  ba 
it  is  claimed  that  the  striking  out  of  the  words  '*  the  facts 
constituting,"  in  nowise  altered  the  sense  and  worked  nc 
injury  to  the  defendant.  The  rule  is,  if  an  instruction,  af 
asked,  correctly  states  the  law,  it  is  the  duty  of  the  court  t( 
give  it,  and  it  is  error  to  refuse  or  modify  it.  Besides 
striking  out  the  words,  "  the  facts  constituting,"  is  an  inti 
mation  to  the  jury  that  there  are  no  facts  constituting  th( 
defense  as  claimed,  of  which  the  jury  is  the  sole  judge,  anc 
about  which  the  court  has  no  right  to  intimate.  {People  v 
Hobson,  17  Cal.  424;  People  v.  Hurleyy  8  Id.  390;  People  v 
BamiroZf  13  Id.  172;  People  y.  Lachanais,  32  Id.  433;  Hor 
rigan  &  Thompson's  Cases  on  Self-Defense,  318-334.) 

Vm.  The  court  in  its  charge  withheld  from  the  jury  th< 
consideration  of  the  crime  of  **  assault  with  a  deadly  weapoi 
with  intent  to  commit  violent  injury  on  the  person  of  an 
other,"  and  ** assault  and  battery."  As  it  was  shown  by  th 
testimony  of  the  medical  witness  that  the  death  of  Schoole; 
resulted  from  excessive  hemorrhage,  which  might  have  beei 
prevented  by  the  simplest  means  of  compress,  and  the  testi 
mony  disclosed  the  fact  that  there  was  no  eflfort  to  stand 
the  flow  of  blood,  the  defendant  urged  that  Schooley  di( 
not  receive  any  mortal  wound  at  the  hands  of  the  defendant 
Under  this  view  the  jury  were  entitled  to  consider  the  tw< 
crimes  mentioned,  and  by  this  limitation  the  jury  maj 
bave  found  the  verdict  of  manslaughter,  when  without  thh 
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limitation  they  may  have  found  him  guilty  of  a  less  oflfense. 

(People  y.  Gilmore,  4  Cal.  380;  People  v.  Backus,  5  Id.  278; 

People  V.  Apgar,  35  Id.  391.) 

IX.  The  judgment  is  void  for  uncertainty,  in  that  it 
fees  no  time  for  the  commencement  of  the  term  of  impris- 
onment of  the  defendant. 

«/.  R.  KiUrell^  Attorney-General^  for  Respondent. 

I.  There  was  no  error  in  the  court  below  refusing  to  per- 
mit counsel  for  defense  to  have  the  closing  argument  of  tliis 
case.  The  statute  peremptorily  requires  counsel  for  the 
State  both  to  open  and  conclude  the  argument.  (1  Comp. 
L.  1979;  Staie  v.  Pierce,  8  Nev.  296;  Staie  v.  8teivart,  9  Nev. 
129.) 

H.  The  first  instruction  offered  by  the  defendant  utterly 
precluded  the  jury  from  finding  a  verdict  for  murder  in  the 
second  degree,  for  premeditation  and  deliberation  consti- 
tute no  ingredient  of  that  degree  of  murder.  (1  Comp.  L. 
2323;  Peuple  v.  NicTiol,  34  Cal.  211.) 

HI.  The  third  instruction  was  properly  refused  because 
the  evidence  shows  that  the  defendant  was  the  first  to  com- 
inence  the  difficulty  which  led  to  the  killing,  and  it  assumes 
that  he  was  nowise  in  fault,  and  has  no  reference  to  the  cir- 
cutastances  which  induced  the  belief  of  imminent  danger. 
{I^^(yple  V.  Stonecifer,  6  Cal.  410.) 

The  principle  stated  in  the  instruction  is  without  quali- 
fication and  is  therefore  not  law.  {State  v.  Stewart^  9  Nev. 
129.) 

IV.  The  fourth  instruction  was  properly  refused  for  the 
^^ason  that  it  makes  the  belief  or  impression  of  the  defend- 
^^t  the  justification  of  the  act,  whether  that  belief  or  im- 
pression was  produced  by  circumstances  sufficient  to  excite 
ftie  fears  of  a  reasonable  person  or  not.  {People  v.  Hurley , 
»  Cal.  391.) 

V.  The  modification  of  the  seventh  instruction  did  not 
m  any  conceivable  manner  alter  its  sense.  It  did  not  nor 
could  not  have  injured  the  defendant  on  the  frial  of  his  case. 

Unless  such  modification  be  such  as  to  materially  change 
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the  meaning  of  the  original  instruction,  and  unless  it  h 
affirmatively  shown  in  what  way  the  modification  impaire( 
the  rights  of  defendant,  the  verdict  ought  not  to  be  dis 
turbed  by  this  Court. 

VI.  It  is  not  requisite  to  the  validity  of  a  judgment  in  \ 
criminal  case  that  the  commencement  of  the  term  of  im 
prisonment  be  fixed;  all  that  the  law  requires  is  to  state  it: 
duration  and  the  place  of  confinement,  (1  Oomp.  L.  2078 
Ex  parte  Gibson,  31  Cal.  627;  State  v.  Boberts,  9  Nev.  44.) 

By  the  Court,  Beatty,  J. : 

The  defendant  was  indicted  for  murder,  convicted  c 
manslaughter,  and  sentenced  to  be  imprisoned  in  the  Stafc 
prison  for  nine  years.  He  appeals  to  this  Court,  upon  va 
rious  assignments  of  error,  from  the  judgment  and  th< 
order  denying  his  motion  for  a  new  trial. 

The  first  point  urged  in  his  behalf  is  that  **  the  court  b^ 
low  erred  in  denying  the  defense  the  opportunity  of  replyia 
to  the  leading,  main  and  only  argument  made  by  the  pros^ 
cution  in  closing."  It  appears  from  the  bill  of  exceptiot: 
that  on  the  close  of  the  testimony  Davies,  counsel  ic 
defendant,  moved  the  court  "that  the  opening  argument  t 
made  by  the  prosecution,  to  be  followed  by  the  defense,  "i 
be  resumed  by  the  prosecution,  and  to  be  then  closed  b 
the  defense."  At  the  time  of  making  the  motion  he  state 
that  he  was  the  only  one  of  defendant's  counsel  present,  aa 
the  only  one  who  desired  to  address  the  jury  in  his  behal: 
The  court  denied  the  motion  allowing  the  district  attorne 
to  open  the  argument,  and  **  Thomas  H.  Wells,  Esq., 
non-resident  attorney  employed  to  assist  the  district  attoJ 
ney  in  the  prosecution,"  to  conclude.  To  all  of  which  th 
defendant  duly  excepted.  We  do  not  understand  counse 
for  appellant  seriously  to  contend  that  this  was  error,  ba 
we  are  called  upon  to  rebuke  the  practice,  grown  too  com 
mon  it  is  alleged,  of  ''allowing  an  opening  in  a  criminji 
case  which,  in  truth,  is  no  opening,  and  permitting  th 
State  to  close  by  distinguished  employed  counsel,  withoii 
opportunity  afforded  to  the  defense  of  reply."    There  i 
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nothing  in  the  record  to  show  that  this  case  was  unfairly  or 
insufficiently  opened  by  the  district  attorney,  and  we  have 
no  means  of  knowing  how  common  or  uncommon  such  a. 
practice  may  be.  We  can  only  say  that,  so  far  as  it  has 
become  the  practice,  the  remedy,  so  far  as  it  is  remediable, 
lies  mainly  in  the  hands  of  defendants  themselves  and  their 
counsel.  No  matter  how  well  satisfied  a  court  may  Ije  that 
a  case  has  been  unfairly  opened  by  the  State,  it  has  no 
power  to  compel  the  district  attorney  to  say  anything  more 
than  he  has  chosen  to  say.  It  may,  in  the  exercise,  of  an 
undoubted  discretion,  forbid  him  to  raise  entirely  new 
points,  or  read  authorities  in  the  close  not  referred  to  in  the 
opening,  and  in  proper  cases  no  doubt  this  will  be  done. 
But  ordinarily,  as  we  have  said,  the  best  remedy  for  an  un- 
fair or  insufficient  opening  of  the  case  by  the  State  is  in  the 
hands  of  the  defense.  The  State  ouglit  always  to  make 
such  an  opening  argument  as  it  is  willing  to  submit  the  case 
on,  if  the  defendant  chooses  to  submit  it  without  argument 
on  his  part.  And  to  this  extent  the  State  can  always  be 
compelled  to  open  the  case;  for  at  the  close  of  the  opening 
argument,  the  defense  has  only  to  offer  to  submit  the  case 
in  order  to  compel  the  prosecution  to  do  one  of  two  things — 
either  to  accept  the  proposition  or  make  a  fuller  argument. 
If  the  proposition  to  submit  is  accepted,  that  ends  the 
^Qatter.  If,  on  the  contrary,  the  prosecution  deems  it 
Jiecessary  to  present  its  case  more  fully,  the  defense  may 
^eu  submit  the  case  or  make  an  argument.  If  it  makes  an 
^gument  the  prosecution  is  then  entitled  to  close.  The 
privilege  of  closing  the  argument  belongs  to  the  State  in  all 
cases.  {State  v.  Pierce,  8  Nev.  296.)  It  is  true  that  the 
statute  provides  that  in  capital  cases  two  counsel  may  be 
Wrd  on  each  side,  and  that  in  such  case  they  must  alter- 
^te.  In  this  case  but  one  counsel  appeared  for  defendant 
^^  the  argument  and  the  provision  for  alternating  did  not 
apply.  But  even  if  there  had  been  two  counsel  to  speak 
w  the  defense,  the  State  would  still  have  been  entitled  to 
^Q  close,  with  the  additional  privilege  of  a  speech  to  come 
^  between  the  two  arguments  for  the  defense.  It  is  not 
Vol.  X.— 8 
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usual,  we  believe,  for  the  prosecution  to  make  such  i 
intermediate  argument  in  capital  cases  in  this  State,  for  tl 
reason,  no  doubt,  that  the  privilege  of  making  the  argume 
is  waived  by  the  State,  and  the  privilege  of  having  it  mac 
is  waived  by  the  defendant.  If  the  district  attorney  choos 
to  make  an  intermediate  argument  he  has  the  undoubt< 
right  to  do  so.  If  he  chooses  to  waive  his  right,  and  tl 
defense  insists  that  he  shall  ** alternate,"  the  court  can  on 
compel  him  either  to  speak  or  oflfer  to  submit  the  cas 
Whichever  he  does  the  other  counsel  for  defendant  may  th( 
speak.  If  he  does  not  speak,  the  argument  is  closed;  if  1 
does,  the  State  may  follow  in  the  close.  This  is  the  meanii 
of  the  provision  for  alternating,  as  we  understand  it. 
does  not  apply  whore  defendant  has  but  one  counsel,  ar 
where  he  has  it  does  not  give  him  the  close  of  the  argumei 
but  entitles  the  State  to  a  speech  intermediate  to  his  tw 
speeches. 

The  second  point  is,  that  the  court  erred  in  stating  to  tl 
jury,  upon  their  request,  after  they  had  retired  to  consid 
of  their  verdict,  and  a  dispute  had  arisen  in  regard  to  tl 
matter,  the  testimony  of  one  of  the  witnesses.  The  Co 
stitution  (Art.  VI,  Sec.  12)  provides:  ** Judges  shall  n 
charge  juries  in  respect  to  matters  of  fact,  but  may  sta 
the  testimony  and  declare  the  law."  It  may  be  true  th 
the  framers  of  the  Constitution  did  not  intend  to  make  tl 
judges  arbiters  of  disputes  between  jurors  as  to  particul 
items  of  testimony,  but  certainly  it  is  equally  true  that  th< 
have  determined  in  advance  that  no  harm  can  result  fro 
their  stating  the  testimony  to  the  jury,  subject  to  the  rig" 
of  the  latter  to  decide  upon  its  effect,  and  subject,  no  dout 
also  to  their  further  right  to  disregard  the  statement  wh© 
it  differs  from  their  own  recollection.  It  might  indeed  ^ 
harm  if  a  judge  misstated  disputed  testimony,  but  the  pa 
sibility  of  its  abuse  is  no  ground  for  denying  the  right,  am 
there  is  an  adequate  protection  against  such  abuse  in  1 1 
independence  of  juries  and  the  power  of  impeaclmier^ 
There  is  no  suggestion  here  that  the  court  stated  the  te&^ 
mony  incorrectly  or  insufficiently.     And  moreover,  when 
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stated  the  testimony  it  instructed  the  jury  in  writing  that 
they  were  the  judges  as  to  what  the  testimony  was  and  were 
not  bound  by  the  statement  of  the  court  as  to  matters  of 
fact.  This  point  arose  in  precisely  the  same  way  in  the 
case  of  llfie  People  v.  Ybarra  (17  Cal.  106),  where  it  was  held 
that  the  court  had  the  right  to  state  to  the  jury,  upon  their 
request,  what  the  disputed  testimony  was.  We  know  of  no 
decision  to  the  contrary. 

The  several  succeeding  points  relate  to  the  charge  of  the 
court  to  the  jury,  and  the  refusal  and  modification  of  in- 
structions asked  by  the  defendant.  In  order  to  a  proper 
understanding  of  these  points  it  will  be  necessary  briefly  to 
state  the  substance  of  the  testimony. 

Defendant  resided  at  Mason's  Valley,  in  Esmeralda 
County,  about  thirty-five  miles  from  Virginia  City.  On  the 
3d  of  September  last,  Schooley,  the  deceased,  and  several 
others,  were  employed  on  his  place  harvesting  grain.  They 
ate  dinner  in  his  house,  and  deceased  left  his  coat  there. 
In  the  afternoon  defendant  charged  tliat  some  of  the  men 
had  stolen  his  whisky — an  accusation  which  Schooley  re- 
sented. Toward  evening,  when  the  harvesting  was  done, 
Schooley  entered  the  house,  where  defendant  was,  for  the 
purpose  of  getting  his  coat.  But  one  other  person  was 
present,  and  he  not  all  the  time,  having  entered  the  house 
Jtfter  Schooley  and  left  before  him.  He  testifies :  '*  The  first 
thing  I  heard  Smith  say  was,  'You  are  coming  in  again; 
after  me  using  you  like  a  gentleman,  then  you  would  steal 
Day  whisky.'  Schooley  said:  'Don't  say  I  stole  your 
whisky.'  Said  Mr.  Smith:  'Damn  you,  you  did  steal 
njy  whisky.'"  Witness  then  left  the  house,  going  about 
fifteen  yards  before  Schooley  followed.  Smith  came  to  the 
door  as  Schooley  was  leaving  and  said  he  had  a  notion  to 
pitch  into  him;  that  he  did  not  think  he  was  anything  but  a 
gas-pipe.  Schooley  said:  "Pitch  in  and  you  will  find  out." 
He  also  told  Smith  he  was  an  old  drunken  fool,  and  he 
^ould  settle  it  when  he  was  sober.  He  then  started  away. 
Smith  said:  "You  call  me  that,  do  you?"  Schooley  said : 
"Ves,  I  do."     Smith  said:  "I  have  a  notion  to  make  you 
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take  that  back."    Schooley   said:    '*Tou  have?"     Smi 

said:  "Yes,  by  God,  and  I  will."  He  then  stepped  into  ti 

house,  and  immediately  reappearing  with  a  gun,  cocked 

put  it  to  his  shoulder  and  advanced  upon  Schooley  and  t 

witness,  who  were  standing  together  in  a  corral,  a  short  d: 

tance  from  the  house.     They  both  ran  behind  an  outhou 

that  stood  in  the  corral.     Here  Schooley  picked  up  a  wilh 

stick,  seven  feet  long  and  two  or  three  inches  thick.   Arm( 

with  this,  he  ran  rapidly  from  behind  the  house  toward  tl 

defendant,  who  had  in  the  meantime  approached  closely 

the  house  on  the  other  side.     As  soon  as  deceased  came 

view  Smith  lowered  his  gun,  said  he  would  not  shoot,  th 

he  was  only  fooling,  and  stepped  back  a  little.     Schoole 

however,  continued  rapidly  to  advance,  and  Smith,  wh< 

they  were  nine  feet  apart,  raised  his  gun  and  fired.     T) 

charge  of  shot  took  effect  in  Schooley's  right  arm,  shatte 

ing  the  bone,  and  completely  severing  the  brachial  arter 

two  inches  from  the  shoulder.     Schooley  was  conveyed  i 

soon  as  practicable  to  a  house  in  the  neighborhood,  and 

messenger  was  sent  to  Virginia  (the  nearest  town)  for  a  su 

geon.     The  surgeon.  Doctor  Conn,  arrived  the  next  mor 

ing,   but  having  been  misinformed  of  the  nature   of  tl 

wound,  was  unprovided  with  amputating  instruments.     E 

testifies  that  when  he  got  there  the  patient  was  past  hel 

but  that  at  the  time  he  thought  it  proper  to  amputate  h 

arm,  as  it  was  beginning  to  mortify.     He  sent  for  anoth 

surgeon  and  instruments,  and  on  the  following  momii 

the  operation  was  performed.     Schooley  died  that  aftemoc 

from  the  effects  of  exhaustion  consequent  upon  the  heme 

rhage  that  had  taken  place  immediately  ensuing  the  woun* 

If  a  surgeon  had  been  present  at  the  time  he  received  tl 

wound,  or  if  those  who  were  present  had  known  how 

apply  a  field-tourniquet,   so  as  to  stop  tlie  flow  of  bloo< 

Schooley's  life  would  probably  have  been  saved.     The  e^ 

dence  shows  that  Schooley  received  as  good  care  as  ihoi 

present  knew  how  to  give  him,  but  they  made  the  mistal 

of  administering  brandy,  the  effect  of  which  is  to  increa^ 

the  action  of  the  heart,  and  accelerate  the  flow  of  blood. 


l^ 
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The  defendant,  testifying  in  his  own  behalf,  gave  an  ac- 
count of  the  shooting  differing  somewhat  from  that  of  the 
other  witnesses.     He  says  Schooley  was   aggressive   and 
abusive;  that  he  was  afraid  of  him;  thought  he  might  have 
a  pistol  in  his  pocket.     Schooley  was  young  and  strong  and 
quick;  he  was  old  and  weak  and  slow.     He  took  his  gun, 
not  for  the  purpose  of  shooting,  but  simply  to  scare  Schooley 
off  the  place.     When  he  did  shoot,  after  retreating  as  far 
as  he  could,  his  design  was  merely  to  disable  Schooley,  not 
to  kill  him.     But  even  according  to  his  own  testimony,  he 
knew,  before  Schooley  left  the  house,  that  he  had  come 
there  for  a  lawful  purpose,  that  is,  to  get  his  coat,  and  when 
he  took  his  gun  the  altercation  was  at  an  end  and  Scliooley 
^       was  in  the  act  of  leaving.     This  being  the  state  of  the  testi- 
mony the  defendant  asked  the  following  instructions:  "1, 
In  cases  of  murder  by  ordinary  means,  the  circumstances 
of  the  transaction  must  show  that  it  was  done  willfully,  de- 
liberately, maliciously  and  premeditatedly,  or  it  is  not  mur- 
der in  the  first  degree.     Unless  the  jury  believe  from  the 
evidence  that  defendant  killed  Schooley  from  a  premed- 
itated design,  formed  beforehand  to  effect  his  death,  they 
cannot  find  him  guilty  of  murder.     That  to  kill  a  human 
being  with  a  premeditated  design  the  mind  must  have  acted 
ill  regard  to  the  killing  before  the  killing  was  committed, 
*^d  the  mind  must  have  settled  down,  resolved  and  deter- 
mined to  kill  and  murder,  and  that  the  killing  was  done 
^th  a  deliberate  and  formed  design  of  so  doing. 

*  *2.  That  if  the  jury  believe  that  defendant  killed  Schooley 

^^  a  sudden  quarrel  without  a  settled  purpose  and  fixed 

^Osign  so  to  do,  they  must  not  find  him  guilty  of  murder." 

TChese  instructions  were  refused,  and  properly  refused, 

^cause  they  do  not  correctly  state  the  law.     As  to   the 

^^t  it  clearly  defines  murder  in  the  first  degree,  and  declares 

^*iat,  unless  the  circumstances  bring  the  case  within  that 

^^finition,  the  defendant  cannot  be  convicted  of  murder  in 

^^y  degree.     The  second  is,  in  our  opinion,  liable  to  the 

^me  objection.     It  is  argued  that,  except  in  those  cases 

^here  an  unintentional  killing  is  made  murder  because  it 
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is  perpetrated  in  the  attempt  to  commit  a  felony,  an  inten 
tion  to  kill  is  essential  to  the  definition  of  either  degree  of 
murder,  and  that  the  expriessions  "settled  purpose"  and 
** fixed  design"  are  merely  equivalent  to  intention.  We 
think  they  imply  deliberation,  the  settling  of  a  pui-pose  be- 
fore unsettled,  the  fixing  of  a  design  that  had  been  waver 
ing.  They  were  calculated  at  least  to  mislead  the  jury;  and 
the  court,  having  properly  instructed  the  jury  in  regard  tc 
the  definition  and  degrees  of  murder,  did  right  in  refusing 
this  instruction  if  it  was  merely  ambiguous.  But  both  in 
sti-uctions  were  erroneous  in  another  view.  The  jury  migh 
have  found,  on  the  testimony,  that  the  defendant  did  not  in 
tend  to  kill  but  only  to  maim  the  deceased,  and  might  hav 
found  that  he  shot  without  excuse  or  justification  (as  in  fae 
they  must  have  done),  and  not  under  such  circumstances  a 
mitigation  as  would  have  reduced  an  intentional  killing  fc 
manslaughter.  In  such  a  case  it  would  have  been  proper  fc 
convict  him  of  murder  in  the  second  degree.  An  intentio 
to  commit  mayhem — a  felony — constitutes  legal  malice;  3 
shows  an  abandoned  and  malignant  heart;  and  if  in  carrj 
ing  out  such  an  intention  death  is  caused,  it  is  murder  in  tb 
second  degree,  though  there  was  no  intention  to  kill.  ^ 
Nev.  451.)  The  testimony  in  this  case  made  it  necessar 
to  guard  against  the  assumption  that  an  intention  to  kill  d 
always  an  essential  ingredient  of  murder. 

But  even  if  the  instructions  could  be  assumed  to  ha^ 
been  correct,  they  only  amount  to  this :  that,  on  the  hypotl 
esis  assumed,  the  defendant  could  not  be  convicted  of  mu- 
der.  He  was  not  convicted  of  murder,  and  their  refuse 
did  him  no  harm. 

Defendant  next  asked  the  court  to  give  the  following  i* 
structions:  "3.  If  the  jury  believe  from  the  evidence  th^ 
the  defendant  shot  and  killed  Schooley  at  a  time  when  la 
(Smith)  had  reasonable  grounds  to  apprehend  a  design  c^ 
the  part  of  Schooley  to  take  his  life,  or  to  do  him  soira 
great  bodily  injury,  and  that  there  was  immediate  daug^ 
of  such  design  being  accomplished,  the  homicide  was  jusfc 
fiable,  and  they  will  find  the  defendant  not  guilty. 
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"4.  The  necessity  to  take  life  that  will  be  justifiable  need 
noihe actual;  it  is  sufficient  if  the  circumstances  surrounding 
tbe  parties  at  the  time  be  such  as  to  impress  the  mind  of  the 
slayer  with  a  reasonable  belief  that  the  necessity  is  impend- 
ing. If,  therefore,  the  jury  believe  from  the  evidence  in 
this  case,  that  the  circumstances  surrounding  the  defendant 
at  the  time  of  the  shootiijg  were  such  as  to  excite  the  fears 
of  a  reasonable  person,  and  that  the  defendant  really  acted 
under  the  influence  of  such  fears,  and  believed  that  said 
Schjooley  was  about  to  take  his  life  or  do  him  great  bodily 
injury,  he,  the  defendant,  was  justified  in  shooting  said 
Schooley,  and  the  jury  will  so  find." 

The  refusal  of  the  court  to  give  these  instructions  is 
claimed  to  have  been  error.  We  think  the  instructions 
were  properly  refused  for  the  reason  assigned  by  the  dis- 
trict judge.  The  defendant  having  first  assailed  the  de- 
ceased had  no  right  to  shoot  him  in  self-defense,  no  matter 
how  urgent  the  danger,  until  he  had  first  retreated  as  far  as 
he  safely  could,  and  done  all  in  his  power  to  show  his  ad- 
versary that  he  declined  any  further  contest.  On  the  testi- 
mony the  jury  might  have  found  that  he  had  so  retreated, 
but  the  defendant  had  no  right  to  assume,  as  these  instruc- 
tions did,  that  they  would  so  find,  for  possibly  they  might 
have  found  that  his  retreat  was  not  for  the  purpose  of  get- 
ting out  of  the  conflict,  but  of  gaining  some  fresl^  advantage; 
or  they  might  have  found  that  although  he  was  really  willing 
^o  abandon  the  contest,  he  had,  by  his  own  act,  put  it  out 
of  his  power  to  manifest  his  disposition  to  his  adversary  in 
finch  a  manner  as  to  oblige  him  to  desist.  A  man  who 
assails  another  with  a  deadly  weapon  cannot  kill  his  adver- 
fi^jy  in  self-defense  until  he  has  fairly  notified  him  by  his 
conduct  that  he  has  abandoned  the  contest,  and  if  the 
cii'cumstances  are  such  that  he  cannot  so  notify  him  it  is 
^18  fault,  and  he  must  take  the  consequences.  (15  Ohio 
State,  51.) 

These  observations  apply  also  to  the  next  exception  of 
^lie  defendant  to  the  refusal  of  the  court  to  give  his  fifth 
^struction,  as  follows: 
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'*5.  If  the  jury  believe  from  the  evidence  that,  at  the 
time  of  the  shooting,  the  defendant  had  reasonable  ground 
to  believe  and  did  believe  that  he  was  in  imminent  peril  of 
his  life,  or  of  great  bodily  injury  at  the  hand  of  Schooley, 
and  that  by  reason  of  the  fierceness  of  the  assault  he  could 
retreat  no  further  without  manifest  danger  of  death  or  great 
bodily  harm,  and  that  he  had  retreated  as  far  as  he  safely 
could,  the  shooting  was  justifiable." 

This  instruction  was  properly  refused.  The  jury  not  only 
might  have  found,  but  we  think  they  ought  to  have  found, 
on  the  testimony,  that  the  peril  in  which  the  defendant 
stood  resulted  from  his  own  fault.  He  had,  without  excuse, 
assailed  Schooley  with  a  gun.  The  most  prudent  thing 
Schooley  could  do  under  the  circumstances,  probably,  was 
to  close  with  him  as  suddenly  as  possible.  Certainly  he 
could  not  have  protected  himself  by  running  away  if  de- 
fendant had  really  intended  what  he  seemed  to  intend,  thai 
is,  to  shoot.  It  is  true  that  Schooley  might  have  been  war- 
ranted in  stopping  when  Smith  stepped  back  and  said  h< 
did  not  intend  to  shoot,  but  at  the  same  time  he  might  no 
have  been  warranted  in  stopping.  It  was  for  the  jury  t< 
judge  whether  Smith  had  sufficiently  advertised  him  tha. 
he  was  in  no  further  danger,  and  might  safely  desist  froot 
his  eff'ort  to  disarm,  or  disable,  or  kill  the  defendant.  II 
they  found  that  the  fierceness  of  Schooley 's  attack  wa-t 
justified  by  the  circumstances,  then,  whether  it  precluded 
further  retreat  on  the  part  of  Smith  or  not,  it  did  not  justify 
him  in  shooting.     This  has  long  been  the  settled  law. 

**If  A.  assaults  B.  first,  and  upon  that  assault  B.  r^ 
assaults  A.,  and  that  so  fiercely  that  A.  cannot  retreat  t^ 
the  wall  or  other  non  ultra  without  danger  of  his  life;  nay^ 
though  A.  falls  upon  the  ground  upon  the  assault  of  B.,  anc 
then  kills  B.,  this  shall  not  be  interpreted  to  be  se  de/endendx^^ 
but  to  be  murder,  or  simple  homicide,  according  to  the  cir- 
cumstances of  the  case."    (Hale's  Pleas  of  the  Crown,  482.  J 

Upon  this  point,  the  court  in  its  charge  correctly  in- 
structed the  jury  as  follows :  *'If  you  believe  from  the  evi^ 
dence  that  the  defendant  first  commenced  an  assault  uporJ 
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Schooley  with  a  deadly  weapon,  in  which  assault  a  mortal 

wound  was  given  to  said  Schooley  by  the  defendant,  and 

that  at  the  time  such  wound  was  given  the  circumstances 

were  such  as  to  excite  the  fears  of  a  reasonable  person  that 

the  defendant  was  about  to  take  the  life  of  said  Schooley  or 

to  do  him  great  bodily  harm,  then  the  defendant's  fear  of 

danger  at  said  time  from  said  Schooley,  if  really  entertained 

by  the  defendant,  would  not  justify  the  defendant  if  he  took 

tlie  life  of  Schooley,  for  then  the  defendant  would  bring 

such  danger  upon  himself  by  his  own  fault,"  etc. 

**If  the  jury  should  believe  from  the  evidence  that  the 
defendant  first  assaulted  Schooley,  but  that  the  defendant, 
before  the  mortaLshot  was  given  (if  such  shot  was  given), 
really  and  in  good  faith  endeavored  to  decline  any  further 
assault  upon  said  Schooley,  and  if  the  jury  should  believe 
from  the  evidence  that,  after  the  defendant  so  declining  any 
further  assault  upon  said  Schooley,  that  the  said  Schooley 
a^ttacked  the  defendant  in  such  a  manner  that  the  danger 
^as  so  urgent  and  pressing  to  the  defendant  that,  in  order 
to  save  his  own  life,  or  to  prevent  his  receiving  great  bodily 
ka.rm,  the  defendant  inflicted  the  mortal  shot,  then  the  in- 
fliction of  such  shot  was  justifiable." 

Ihe  giving  of  the  first  of  the  above-quoted  extracts  from 
tlx^  charge  of  the  court  is  claimed  to  have  been  erroneous, 
l>^cause,  as  it  is  argued,  it  amounts  to  telling  the  jury  that 
if  the  defendant  made  the  first  assault,  he  could  not,  under 
^n  J  circumstances,  be  justified  in  the  killing,  ignoring  his 
^fiPort  to   withdraw,    etc.     We   think  the  language  of  the 
^liarge  will  bear  no  such  construction.     Two  hypotheses 
^^^  distinctly  stated,  with  the  law  applicable  to  each.     The 
"-^KTst  is,  that  the  defendant  commenced  an  assault  upon  de- 
^^ased,  in  which  assauU  Schooley  was  killed,  and  at  a  time 
^lien  he  was  in  deadly  peril  from  the  defendant,  and  conse- 
quently justified  in  resorting  to  any  necessary  measure  of 
^^fense.     This  clearly  excludes  the  supposition  that  defend- 
^^t  had  made  any  sufficient  effort  to  retreat,  and  the  law  of 
^*^at  case  is  correctly  given.     The  second  is,  that  defendant 
^J^d  retreated  in  good  faith,  and  tJiat  Schooley  after  such 
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retreat  followed  up  his  attack.  The  law  of  this  case 
stated  rather  favorably  than  otherwise  to  the  defenda 
This  charge  of  the  court  must  be  read  as  it  was  writtei 
that  is,  As  one  whole,  the  parts  mutually  dependent  and  < 
planatory. 

A  still  further  objection  is  made  to  the  latter  part  of  i 
foregoing  extract  from  the  charge  of  the  court,  upon  1 
ground  that  it  requires  the  danger  to  the  defendant  to  ha 
been  actual  and  not  merely  apparent.  But  it  does  not 
quire  anything  of  the  sort.  It  tells  the  jury  that  under  c 
tain  circumstances  actual  danger  will  justify  killing,  but 
does  not  tell  them  that  apparent  danger  under  the  sai 
circumstances  will  not  justify  the  slayer.  There  was  a  v< 
good  reason  why  it  was  unnecessary  to  say  anything 
regard  to  apparent  as  distinguished  from  actual  dan^ 
in  this  connection,  and  that  is,  that  there  was  not  a  parti< 
of  evidence  to  show  that  there  was  any  false  appearance 
danger  to  the  defendant  at  the 'time  of  the  shooting.  Wh 
ever  danger  was  apparent  to  him  was  equally  apparent 
the  jury.  Aside  from  this,  it  is  sufficient  to  say  the  : 
struction  was  correct  as  far  as  it  went.  If  the  defenda 
considered  it  important,  under  the  circumstances,  to  ha 
the  jury  told  that  danger  apparent,  but  in  fact  unreal,  ^ 
a  justification,  it  was  his  right  and  his  business  to  ask  i 
such  an  instruction.  If  he  had  done  so  and  it  had  been  ] 
fused,  and  there  had  been  any  testimony  to  make  it  per 
nent,  we  would  then  have  been  called  upon  to  deci 
whether  it  was  correct  as  a  legal  proposition.  As  to  tl 
point,  since  it  is  not  necessary,  we  express  no  opinion,  I 
take  occasion  merely  to  suggest  the  query  whether  our  sfa 
utory  provisions  in  regard  to  the  right  of  self-defense  a 
not  based  upon  a  recognition  of  the  distinction  formei 
made  between  justifiable  self-defense  and  excusable  se 
defense.  Do  not  sections  twenty-five  and  twenty-six  app 
exclusively  to  cases  of  justifiable  self-defense,  and  secti* 
twenty-seven  to  cases  of  excusable  self-defense?  Und 
our  statute  the  defendant  is  acquitted  whether  the  homici 
appears  to  be  justifiable  or  merely  excusable;  but  at  coi 
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mon  law,  if  the  killing  was  found  merely  excusable  se  de- 
fendendo,  it  worked  a  forfeiture  of  the  defendant's  goods, 
and  he  was  compelled  to  sue  out  his  pardon,  which  was 
granted  as  a  matter  of  course.     This  was  because  the  de- 
fendant, though  excusable,   was   nevertheless    considered 
somewhat  to  blame  for  engaging  voluntarily  in  the  combat 
that  resulted  in  the  slaying,  notwithstanding  he  had  done 
his  best  to  get  out  of  it  before  taking  his  antagonist's  life. 
Acting  upon  the  same  idea,  it  is  possible  our  legislature 
naeant  what  they  seem  to  have  said,  that  in  such  a  case  the 
killing  must  have  been  "absolutely"  and  not  merely  appa- 
I'ontly  necessary  to  the  protection  of  the  life  or  limb  of  the 
slayer,  in  order  to  excuse  the  homicide,  and  that  otherwise 
Ue  will  be  guilty — not  of  murder,  perhaps — but  of  man- 
slaughter. 

The  sixth  instruction  asked  by  the  defendant  and  refused 
by  the  court  was  to  the  effect  that  if  the  wound  received  by 
Schooley  was  not  necessarily  fatal,  but  resulted  from  the 
neglect  of  proper  appliances,  the  defendant  should  be  ac- 
q^uitted.     The  law  upon  this  point  is  briefly  and  correctly 
stated  in  Commomoealth  v.  Green  (1  Ashmead,  301)  :   **It  is 
not,  however,  requisite  that  the  wound  should  have  been 
the  immediate  cause  of  the  death  to  render  Anderson  Green 
I'esponsible  for  its  consequences;  it  is  sufficient  if  it  is  the 
mediate  cause.     Even  when  a  wound  is  not  mortal  in  itself, 
l^ut  for  want  of  proper  applications,  or  from  neglect,  turns 
*Q  gangrene  or  fever,  and  the  gangrene  or  fever  is  the  imme- 
diak  cause  of  the  death  of  the  party  wounded,  the  party  by 
^hom  the  wound  is  given  is  guilty  of  murder  or  manslaugh- 
ter, according  to  the  circumstances  of  the  case." 

The  defendant  asked  the  following  instruction :  ''7.  The 
defendant  is  not  required  to  establish  the  facts  constituting 
Ws  defense — ^justifiable  homicide — either  by  proof  beyond 
^  reasonable  doubt,  or  by  proof  preponderating,^'  etc. 

The  court  struck  out  the  words,  **  the  facts  constituting," 
and  gave  the  instruction  as  modified.  This  is  claimed  to 
nave  been  error.  We  think  the  instruction  might  properly 
We  been  given  as  requested,  but  we  do  not  think  the  de- 
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fendant  was  injured  by  the  modification,  as  it  did  not  alter 
the  sense  of  the  passage  in  which  it  occurs.  The  defend- 
ant's counsel  argues  that  the  striking  out  of  these  words 
amounted  to  an  intimation  that  there  were  no  *' facts  consti- 
tuting a  defense."  This,  unfortunately,  is  an  argument 
which  cuts  both  ways.  If  the  striking  out  of  these  words 
was  an  intimation  that  there  were  no  facts  constituting  a  de- 
fense, the  putting  them  in  was  an  intimation  that  ther» 
were  facts  constituting  a  defense.  If  so,  it  was  a  good  rea- 
son for  striking  them  out. 

The  court,  in  its  charge,  instructed  the  jury  that,  under* 
the  indictment,  the  defendant  might  be  convicted  of  murdeE 
in  the  first  or  second  degree,  or  manslaughter,  and  that,  i  1 
he  was  not  found  guilty  of  either  of  these  offenses,  h^ 
should  be  acquitted.  It  is  claimed  that  this  was  erroneous, 
because,  under  the  indictment  and  testimony,  he  might  ha^r^ 
been  convicted  of  "assault  with  a  deadly  weapon,"  etc.,  o: 
'*  assault  and  battery,"  or  "assault."  Whether  or  not,  und^" 
the  peculiar  provisions  of  our  statute  an  indictment  for  rnxx-mr 
der  would  support  a  conviction  for  either  of  the  offenses 
named,  the  court  are  not  agreed,  and  as  the  question  was  nci> 
argued,  and  its  determination  is  not  essential,  we  pass  i 
over.  We  are  clear  that  under  the  testimony  in  this  cai^^ 
the  defendant  was  guilty  of  some  degree  of  homicide,  or  bB- 
was  guilty  of  nothing.  The  only  theory  upon  which  Ism^ 
could  have  been  acquitted  of  the  homicide  and  convicted  ^^ 
"assault,"  etc.,  is  that  the  wound  inflicted  was  not  tkB- 
cause,  mediate  or  immediate,  of  the  death;  a  theory  whic^- 
derives  no  countenance  from  the  testimony.  Moreover,  a^ 
mitting  the  testimony  on  this  point  to  have  been  diff^:> 
ent,  the  defendant  asked  for  this  very  instruction,  and  upc^' 
his  view  of  the  law  it  is  an  error  in  his  favor.  If  the  ju«^- 
had  found  that  the  wound  inflicted  by  him  did  not  cau^ 
the  death  of  Schooley,  under  this  instruction  he  must  ha^^^ 
been  acquitted,  whereas  under  such  an  instruction  ast»^' 
contends  ought  to  have  been  given  he  would  have  been  co  J^ 
victed  of  assault  and  battery.  He  complains,  in  oth^^ 
words,  that  the  court  gave  him  a  chance  to  escape  all  pai^' 
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ishniient  that  ought  not  to  have  been  allowed  him,  for  we 
must  assume  that  a  jury  will  not  convict  of  a  higher  offense 
where  they  are  not  satisfied  that  it  has  been  established  be- 
yond a  reasonable  doubt,  because  under  the  pharge  of  the 
court  they  ate  precluded  from  finding  the  defendant  guilty, 
of  a  lower  offense. 

IFinally,  it  is  claimed  that  the  judgment  is  void  because 
it  does  not  specify  any  time  for  the  imprisonment  to  com- 
mence.    On  this  point  we  content  ourselves  with  a  quota- 
tion from  Mc  par{e  Gibson  (31  Gal.  626-7) :    '*  If  it  is  a  judg- 
naent  of  imprisonment,  the  commencement  and  duration  of 
the  time  and  the  place  of  confinement  ought  to  be  stated 
virith  certainty,  if  the  commencement  is  stated  at  all;  other- 
wise the  judgment  may  be  absolutely  void.     But  the  better 
PT::*actice  is  not  to  fix  the  commencement  of  the  term,  but 
ixi^rely  to  state  its  duration  and  the  place  of  confinement." 
Upon  this  review  of  the  various  questions  raised  upon 
Hke  appeal  we  are  of  the  opinion  that  the  judgment  and 
oirder  appealed  from  should  be  affirmed. 
It  is  so  ordered. 


[No.  681.] 

EfcCBEET  MORRILL,  Appellant,  v.  THE  TEHAMA 
CONSOLIDATED  MILL  &  MINING  COMPANY, 
Bespondent. 

OcxsiRjLCTs  MUST  BE  Kecipbooal. — It  is  essential  to  the  existence  of  every 
contract  that  there  should  be  a  reciprocal  assent  to  a  definite  proposi- 
tion, and  -when  the  parties  to  a  proposed  contract  have  themselves  fixed 
the  manner  in  which  their  assent  is  to  be  manifested,  an  assent  thereto 
in  any  other  or  different  mode  will  not  be  presumed. 
^ONTR^CTs — When  must  be  Reduced  to  Wkitino  and  Signed. — Where 
parties  enter  into  an  agreement,  and  the  understanding  between  them  is 
that  it  is  to  be  reduced  to  writing,  or,  if  it  is  already  in  a  written  form, 
that  it  is  to  be  signed  before  it  is  acted  upon,  or  is  to  take  efiect,  it  is 
not  binding  upon  them  until  it  is  so  written  or  signed. 
^^OMiBKs — When  must  be  Concubrent. — In  contracts  where  the  promise 
of  the  one  party  is  the  consideration  for  the  promise  of  the  other,  the 
promises  must  be  concurrent  and  obligatory  upon  both  at  the  same 
time. 
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CoNTRAcrr — ^Whrn  thr  Givino  op  a  Bond  is  Essentiaii  to  thk  Valide 
OP. — Where  the  agreement  between  the  parties  required  the  execatic 
of  a  bond,  to  be  given  by  one  of  the  parties  and  signed  by  two  siiretie 
conditioned  for  the  faithful  performance  of  the  contract  on  his  par 
ffeld,  that  it  was  essential  to  the  completion  of  the  contract  that  th 
bond  should  be  so  executed. 

Contract— Both  Pasties  must  Acoeds  to  its  Terms. — To  render  a  propose 
contract  binding,  there  must  be  an  accession  to  its  terms  by  both  partie 
A  mere  voluntary  compliance  with  its  conditions  by  one  who  had  n( 
previously  assented  to  it  does  not  render  the  other  liable  on  it. 

Appeal  from  the  District  Court  of  the  Eighth  Judicic 
District,  White  Pine  County. 

The  complaint  in  this  action  alleges  that  on  the  12th  di 
of  September,  1872,  the  defendant  made  and  entered  iir 
an  agreement  in  writing  that  the  said  plaintiff  should  A 
liver  to  the  defendant  at  its  mill  in  White  Pine  Count 
three  thousand  five  hundred  cords  of  cord  wood  on  or  b 
fore  the  1st  day  of  February,  A.  D.  1873;  that  in  considec 
tion  of  the  terms  and  conditions  of  said  agreement  beii 
kept  and  performed  by  said  plaintiff,  the  said  defends* 
then  and  there  agreed  to  pay  said  plaintiff  seven  dollars  p 
cord  for  each  and  every  cord  of  wood  so  delivered ;  that  sa 
plaintiff  was  to  deliver  not  less  than  four  hundred  cords  p 
month,  and  that  said  defendant  was  t^  pay  for  the  same 
semi-monthly  payments  of  sixty-six  and  two-thirds  per  cex 
on  all  wood  so  delivered,  and  to  make  full  payment  to  t 
plaintiff  of  all  that  was  due  him  when  the  said  three  tho 
sand  five  hundred  cords  had  been  delivered  according 
the  agreement;  that  all  the  terms  and  conditions  of  sa 
agreement  were  complied  with  on  the  part  of  plaintiff  up 
the  22d  day  of  October,  1872,  and  plaintiff  had,  up  to  tb 
time,  under  said  agreement,  delivered  to  defendant  at  i 
mill  one  thousand  cords  of  wood;  that  plaintiff  was  rea< 
and  willing  to  deliver,  and  offered  to  deliver,  in  strict  a 
cordance  with  the  terms  and  conditions  of  said  agreement 
the  balance  of  said  wood  before  the  1st  day  of  Februar 
A.  D.  1873,  and  would  have  delivered  the  same  but  for  tl 
acts  of  defendant;   that  said  plaintiff  was  prevented  iroi 
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further  complying  with  the  terms  and  conditions  of  said 
agreement  by  the  acts  of  said  defendant;  that  on  the  22d 
clay  of  October,  A.  d.   1872,   the  defendant   notified  this 
plaintiflf  not  to  deliver  any  more  wood,  and  refused  to  re- 
ceive any  more  wood  from  this  plaintiff,  or  to  pay  plaintiff 
^or  any  of  the  wood  delivered,  or  to  be  delivered,  under 
said  agreement  and  in  pursuance  of  the  terms  and  condi- 
tions thereof;  that  said  defendant  has  ever  since  refused, 
^i^d  still  does  refuse,  to  receive  the  said  two  thousand  five 
J^ kindred  cords  of  wood,  or  any  part   thereof,  or   to  pay 
plaintiff  therefor,  or  any  part  of  the  moneys  due  on  said 
Agreement,  to  plaintiff's  damage  in  the  sum  of  ten  thousand 
dollars.   The  answer  denies  the  allegations  contained  in  the 
oomplaint.     Defendant  had  judgment  for  costs,  and  plaint- 
iff appeals. 

Robert  M.  Clarke^  for  Appellant. 

I.  But  one  question  is  fairly  presented  by  the  record  in 
tliis  case,  to  wit:  Is  the  decision  of  tlie  court  contrary  to 
^he  law?    The  findings  of  fact  are  satisfactory.     The  sole 
qtiostion  is,  was  there  a  contract,  and  do  the  facts  found 
entitle  the  appellant  to  recover?    The  contract  is  not  one 
'^hich,  nnder  the  statute  of  frauds,  is  required  to  be  in 
'^rtting.     The  terms  having  been  fully  agreed  upon  by  the 
Parties,  reduced  to  writing  and  signed  by  respondent  (ap- 
pellant having  assented  to  the  contract  as  written,  and  en- 
t^red  npon  its  performance),  it  became  and  was  a  valid 
^&reement,  which  neither  could  evade,  and  both  must  per- 
*orxn,  unless,  as  is  held  by  the  court  below,   appellant's 
*^ilure  to  give  the  bond  with  the  two  sureties  agreed  upon, 
P^^vented  it  from  ever  becoming  of  binding  effect.    I  aflSrm 
■"^^  to  be  the  law  that  giving  the  bond  was  not  a  condition 
^t>on  which  the  validity  of  the  contract  hinged — that  it  was 
^^  independent)  not  a  dependent  stipulation.    But  granting 

*^^  position  of  the  court  in  this  respect,  it  is  clear  for  other 
^^O,sons  that  appellant  should  have  judgment. 

II.  The  withdrawal  of  the  contract  and  bond  signed  by 
^^«  of  the  sureties,  from  the  oflSce  of  Waters,  by  the  re- 
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spondent,  and  the  receiving  of  nine  hundred  and  sixty  co 
of  the  wood,  was  a  waiver  of  the  particular  bond  stipulat 
The  bond  was  given  for, respondent's  benefit,  exclusivelj 
secure  the  performance  of  the  contract  by  appellant,  and 
before  it  was  completely  executed,  respondent  permit 
appellant  to  enter  upon  the  performance  of  the  contrs 
and  received  part  of  the  wood,  it  waived  the  bond,  and 
came  liable  upon  the  agreement. 

m.  The  respondent  is  certainly  bound  so  far  as 
agreement  was  performed;  that  is,  for  the  nine  hundred  a 
sixty  cords  of  wood  which  it  received.  Suppose  all  i 
wood  had  been  delivered,  could  respondent  refuse  to  j 
for  it  because  the  bond  to  secure  its  delivery  had  not  b< 
given?  So  absurd  and  unconscionable  a  position  will  i 
be  held  by  the  other  side.  But  what  is  true  of  the  who 
is  true  as  to  the  part  which  was  delivered.  To  deny 
covery  for  the  wood  would  be  contrary  to  every  principle 
the  law,  and  a  gross  fraud  on  appellant. 

Garher  &  T/iornioiiy  for  Respondent. 

I.  This  is  an  action  founded  upon  a  declaration  or  co 
plaint  in  special  not  general  assumpsit.  There  is  but  one 
one)  assignment  of  error  in  the  bill  of  exceptions  or  sta 
ment.  The  proposition  that  respondent  is  certainly  bou 
so  far  as  the  agreement  was  performed,  that  is,  for  the  ni 
hundred  and  sixty  cords  of  wood  which  it  received,  is  clea 
untenable. 

IT.  To  say  that  a  party  may  sue  on  an  express  and 
cover  on  an  implied  contract,  is  to  subvert  all  the  essent 
rules  of  pleading.  For  the  allegation  that  there  is  an  i 
press  contract,  absolutely  excludes  the  idea  of  an  impli 
one.  (Lawe's  PI.  P.  22;  2  Wallace,  9;  14  Gmttan,  453; 
Watts  &  Serg.  304;  2  Vroom.  N.  J.  336;  28  111.  3' 
Laduc  V.  Seymour,  24  Wend.  64;  De  Boom  v.  Priestly, 
Cal.  206;  1  Parsons'  Contracts,  523,  note  i;  Ibid.  520; 
Chitty  PI.  P.  306;  1  Archbold's  Nisi  Prius,  125,  title  i^ 
sumpsit,  11.)  The  plaintiflf  had  three  alternatives :  Fir 
To  sue  on  the  contract,  on  the  theory  that  it  was  bindin 
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and  aver  performance.     Second.  To  assume  the  existence 
of  the  contract  and  aver  that  he  was  prevented  from  per- 
forming.    On   such  theory,   he   could  not  sue  in  general 
assumpsit.     (2  Greenleaf  Ev.  8,  104.)     Third.  To  put  two 
counts  in  his  complaint — one  in  special,  the  other  in  gen- 
eral assumpsit.     In  this  event,  if  he   failed  to  prove  the 
contract  or  to  establish  any  essential  fact  constituting  his 
first  cause  of  action,  he  might  in  a  proper  case,  on  proper 
proof,  recover  quantum  valebat.     But  he  could  not,  on  one 
count,  claim  a  recovery  both  on  an  express  contract  and  on 
an  inoplied  one;  for  no  case  has  ever  yet  held  that  two  such 
inconsistent  causes  of  action  can  be  joined  in  one  count. 
There  cannot  coexist  an  express  and  implied  contract.     But 
here  the  pleadings  do  not  go  upon  any  implied  contract. 
Tte  suit  was  on  the  contract,  and  the  proof  of  the  existence 
of  the  contract  was  essential.     (26  Cal.  12.) 

ni.  But  even  if  plaintiff  can  abandon  the  express  con- 
tract, which  **does  constitute  the  basis  of  the  action"  (26 
Cal.  21),  and  resort  to  an  implied  contract  which  could 
exist  only  in  the  supposition  of  the  non-existence  of  the  ex- 
press one,  this  second  proposition  of  appellant  is  unmain- 
tainable.   No  case  is  presented  for  a  recovery  except  on  the 
contract,  because  the  case  falls  within  none  of  the  recog- 
nized exceptions  to  the  rule  that  where  there  is  an  express 
contract  the  plaintiff  must  sue  and  recover  on  the  pontract, 
or  not  at  all.     One  party  to  an  entire  agreement  cannot  di- 
vide it  and  call  part  of  it  binding.     The  court  cannot  make 
contracts  for  parties  and  can  only  enforce  them  as  made. 
{IhlcY,  Levine,  16  La.  Ann.  29;  Nortlmm  v.  Gordon,  46  Cal. 
62;  Boydy.  Hind,  36  Eng.  Laws  and  Eq.  Eep.  566.) 

The  delivery  of  a  written  contract  is  indispensable  to  its 
hinding  effect,  and  is  not  conclusively  proved  by  showing 
the  delivery  of  the  paper  by  the  alleged  contracting  party 
to  the  other.  The  latter  may  show  by  parol  that  it  was  not 
delivered  for  the  purpose  specified  in  it  without  extraneous 
conditions  first  performed.  (Benton  v.  Martin,  52  N.  Y. 
570;  Chandler  v.  Cha'ndler,  21  Ark.  95;  King  v.  Woodbridgc, 
34  Vt.  565;  Crane  v.  Portland,  9  Mich.  493;  Choteau  v.  Suy- 
Vol.  X.— 9 
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dam,  21  N.  T.  181;  Cullender  v.  Cosgrove,  17  Conn.  1;  Bur- 
son  V.  Huntingdon,  21  Mich.  416.) 

The  parties  here  agreed  upon  the  terms  of  the  contracb. 
One  term  was  the  giviDgof  the  bond.    The  bond  was  drawn 
up  at  the  same   time   as   the   contract.     Both  papers,  01:1 
elementary  principles,  constituted  one  agreement.    The  two 
embodied  the  understanding  of  the  parties  in  written  form. 
It  is  also  expressly  found  that  Waters  was  employed  to 
draw  up  both  writings,  and  it  was  agreed  that  both  should 
be  deposited  with  Duren  for  safe  keeping.     The  bond  and 
contract  were  both,  and  at  the  same  time  and  with  the  same 
conditional  agreement,  left  in  the  hand  of  Waters.     The 
philosophy  of  the  law  as  to  contracts  as  well  as  deeds  is, 
that  some  overt  act  must  be  done  to  evidence  the  consum- 
mation or  acceptance  or  finality  of  that  before  intended  as 
inchoate.     And  there  is  no  hardship  in  this.     Morrill  made 
the  agreement  with  his  eyes  open.     All  he  had  to  do  was  \xi 
comply  with  the  terms  imposed.     Waters  had  no  right  to 
deliver  the  contract  to  Duren  till  those  terms  were  complied 
with;  and  if  he  had  done  so,  the  act,  like  every  delivery  of 
.  an  escrow  contrary  to  the  conditions  imposed,  would  have 
been  entirely  nugatory  and  void.     The  fact  stands  out  iu 
bold  relief,  that  the  only  proposition  upon  which  the  minds 
of  these  parties  ever  met,   the  only  agreement  they  ever 
made,  was,  that  both  should  sign  the  agreement;  and  at  the 
same  time  and  as  part  of  the   same  transaction,  Morrill 
should  give  the  bond,  and  that  then  both  papers  should  be 
delivered  by  handing  them  to  Duren,  and  that  then  the 
contract  should  be  complete. 

IV.  The  respondent  derived  no  benefit  whatever  from 
the  wood  delivered.  It  never  accepted  it.  It  was  left  there 
a,t  Morrill's  disposal,  and  was  afterwards  sold  in  payment  of 
his  debts.  He  could  have  taken  it  away  at  any  time,  and 
if  by  so  doing  he  lost  his  labor  in  hauling  it  he  was  himself 
to  blame  for  it,  for  he  delivered  it  in  conscious  violation  of 
his  express  agreement.  It  was  by  no  fault  or  laches  of  de- 
fendant that  it  was  allowed  to  be  piled  on  its  j^remises. 
McDonald  gave  the  order  to  pile  it,  in  the  reasonable  expec- 
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tation  that  Morrill  would  do  as  he  agreed.  The  corporation 
was  under  no  obligation  to  forbid  Morrill  from  piling  it 
there.  He  knew  all  the  facts.  (ToUrnan  v.  S.  F,  Co.,  20 
Cal.  96.)  All  that  took  place  between  him  and  McDonald 
and  the  man  who  piled  the  wood,  was  on  the  faith  of  the 
agreement  they  had  made.  There  is  no  proof  of  the  value 
of  the  wood  or  the  damage  resulting  to  Morrill  if  he  lost  the 
hauling.  If  there  was  no  agreement  completed,  how  will 
his  quantum  meruit  be  computed  ?  The  contract  cannot  be 
called  in,  for  it  never  was  executed.  It  matters  not  that 
McDonald  showed  the  man  where  to  pile  it.  This  was  part 
of  the  original  contract  which  was  never  consummated. 
But  here  is  no  room  for  implication.  There  was  an  express 
nnderstanding  which  coveted  the  whole  ground.  From  and 
after  the  time  Morrill  violated  that,  there  is  not  even  a  pre- 
tense of  any  corporate  act  making  a  new  contract,  or  from 
which  a  promise  or  request  or  anything  else  could  be  im- 
plied. Up  to  that  time  all  was  inchoate,  and  all  that 
Occurred  before  it  finally  fell  through  must  be  blotted  out 
of  the  case. 

By  the  Court,  Earll,  J. : 

This  action  was  brought  by  plaintiff  to  recover  damages 

'or  the  breach,  on  the  part  of  the  defendant,  of  a  contract' 

^hich  the  plaintiff  claims  was  entered  into  between  him  and 

the  defendant  on  the  12th  day  of  September,  1872,  and  if  he 

^s  entitled  to  recover,  it  is  upon  the  theory  that  the  contract 

declared  on  was  consummated  by  the  parties.     The  action 

^as  tried   by  the   court   without  a    jury,    and  judgment 

Entered  for  the  defendant.     The  plaintiff  moved  for  a  new 

trial  and  assigned  in  his  statement  as  grounds  therefor,  the 

following:     **The   evidence   is  insuflScient  to   justify  the 

findings  of  the  court  and  the  conclusions  of  law  and  the 

Judgment  thereon,  in  that  the  evidence  shows  that  the  con- 

tj'act  between  the  parties  plaintiff  and  defendant  was  duly 

executed,  and  that  the  giving  of  the  bond  formed  no  part  of 

^aid  contract;    and  that  the  findings   and  judgment  are 

gainst  law,  in  that  the  court  finds  that  the  non-executiouL 
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of  the  bond  by  Morrill  prevented  the  contract  from  ev 
becoming  of  binding  effect. ''  The  court  overruled  the  m 
tion,  and  this  appeal  is  from  the  judgment  and  the  ord 
overruling  the  motion  for  a  new  trial. 

The  counsel  for  appellant,  in  his  brief  on  file,  says,  "  T] 
findings  of  fact  are  satisfactory,"  and  from  our  examinatii 
of  the  evidence  presented  by  the  record,  we  are  of  opini* 
that  the  findings  are  as  favorable  to  appellant  as  the  e^ 
dence  will  justify;  hence  the  question  for  our  considerati< 
is,  did  the  court  err  in  its  conclusion  of  law  from  the  fac 
found  ?  The  facts  found  by  the  judge  of  the  court  belo 
are  as  follows:  "In  the  month  of  September,  1872,  tl 
defendant,  a  mining  corporation  of  California,  was  engage 
in  business  in  White  Pine  County,  Nevada;  its  ageni 
Archibald  McDonald,  had  power  to  make  in  its  behalf 
contract,  such  as  that  alleged  in  the  complaint.  At  th 
time  mentioned,  the  plaintiff  and  defendant,  by  its  agen 
McDonald,  agreed  upon  the  terms  of  a  contract  for  th 
delivery  by  Morrill  of  three  thousand  five  hundred  cords  c 
wood  at  the  mill  of  defendant  then  in  process  of  construe 
tion.  The  terms  of  said  agreement  were  precisely  thos 
set  forth  in  the  complaint  herein.  They  further  agreed  tha 
the  contract  should  be  reduced  to  writing,  signed  by  bot 
parties,  and  deposited  with  Duren  for  safe  keeping.  A 
the  same  time  McDonald  required  that  Morrill  should  giv 
a  bond  with  two  sureties,  who  were  agreed  upon,  intb 
penalty  of  five  thousand  dollars,  conditioned  for  the  faitt 
ful  performance  of  the  contract.  They  employed  a  lawyei 
Waters,  to  draw  up  the  writings.  He  made  a  rough  draft  c 
the  contract  in  the  terms  stated  in  the  complaint,  read  it  t 
Morrill  and  McDociald,  who  both  assented  to  it  fully,  aa* 
at  their  request  made  a  fair  copy,  which  was  on  the  sam 
day,  September  12,  1872,  signed  by  defendant  by  its  ageo 
McDonald,  who  left  it  with  Waters  to  be  signed  by  Morrill 
and  afterwards  deposited  with  Duren.  Waters  at  the  saitt' 
time  drew  a  bond  which  Morrill  procured  to  be  execute^ 
by  one  of  the  sureties  agreed  upon,  but  not  by  the  other 
Morrill  did  not  sign  the  contract,  but  immediately  com 
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menced  his  preparation  to  commence  delivering  wood. 
While  so  engaged,  Waters,  in  whose  possession  the  partly 
executed  contract  and  bond  remained,  departed  from  the 
State  September  16,  leaving  the  papers  in  his  office,  from 
which,  on  that  day,  the  contract  was  removed  by  a  clerk  of 
McDonald,  for  the  purpose  of  copying  it.  Later  in  the 
same  day  Morrill  went  to  Waters's  office  for  the  purpose  of 
signing  the  contract,  but  could  not  then  nor  ever  since  ob- 
tain possession  of  it.  Being  unable  to  find  the  contract, 
he  resumed  preparations  for  delivering  wood.  Four  or 
five  days  later  McDonald  departed  from  the  State  under 
the  impression  that  Morrill  had  abandoned  the  contract, 
led  to  that  conclusion  by  the  failure  of  Morrill  to  furnish 
the  bond.  He  was  absent  during  the  whole  time  Morrill 
was  engaged  in  delivering  wood  as  hereinafter  mentioned. 
Prior  to  this,  however,  and  while  he  was  expecting  the  con- 
tract to  be  completed,  he  had  given  directions  to  his  subor- 
dinates at  the  mill  where  to  pile  the  wood  to  be  delivered 
by  Morrill.  Shortly  after  McDonald's  departure,  Morrill 
commenced  delivering  wood  at  the  mill,  where  it  was 
received  and  piled  by  McDonald's  subordinates,  in  obe- 
dience to  his  directions  given  as  aforesaid.  On  the  12th 
day  of  October,  a  month  after  the  date  of  contract,  Morrill 
tad  only  delivered  about  two  hundred  cords  of  the  wood 
instead  of  the  four  hundred  cords  stipulated  to  be  delivered 
monthly.  But  no  damage  occurred  to  defendant  by  reason 
of  his  failure  in  this  respect,  and  no  complaint  was  made 
on  account  of  it.  McDonald's  subordinates  continued  to 
receive  and  pile  the  wood,  and  by  the  23d  of  October 
Morrill  had  delivered  nine  hundred  and  sixty  cords.  On 
that  day  defendant  notified  him  to  stop  delivering  wood; 
that  it  refused  to  receive  any  wood  of  him,  or  to  pay  for 
a^y  wood  delivered  or  to  be  delivered.  Morrill  hereupon 
stopped  delivering  wood  and  commenced  this  action." 

Prom  the  facts  thus  found  we  think,  independent  of  the 
giving  of  the  bond,  that  the  contract  declared  on  was  never 
completed.  It  is  true  the  parties  verbally  agreed  to  the 
ferms  of  the  contract  as  stated  in  the  complaint,  but  it  was 
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to  be  reduced  to  writing  and  signed  by  both  parties.     The^ 
employed  Waters  to  prepare  the  contract  according  to  th.'^ 
terms  thus  agreed  upon,  which  he  did,  and  it  was  signed  by 
McDonald  as  agent  for  defendant,  but  the  plaintiff,  for  wha.*! 
reason  does  not  appear,  failed  to  sign  it  at  the  same  tim^  - 
True,  four  days  afterwards,  and  after  Waters  had  departe<3i 
the  State,  he  went  to  Waters's  office  for  the  purpose  of  sigrm.  - 
ing  it,  and  failing  to  find  it,  proceeded  to  act  under  its  term^  , 
But  the  contract  thus  prepared  was  to  be  signed  by  both  pax*- 
ties;  it  contained  mutual  obligations,  each  of  which  being 
the  consideration  for  the  other,  and  as  no  time  was  stip^i- 
lated  in  which  it  was  to  be  signed  by  either,  the  legal  pro- 
sumption  is,  that  the  signing  thereof  was  to  be  concurrent, 
and  as  the  plaintiff  failed  thus  to  sign  it,  no  reciprocal 
assent  thereto  can  be  implied.     *' There  is  no  contract  un- 
less the  parties  thereto  assent;  and  they  must  assent  to  the 
same  thing,  in  the  same  sense."  (1  Parsons  on  Con.  476.) 
It  is  essential  to  the  existence  of  every  contract,  that  there 
should  be  a  reciprocal  assent  to  a  definite  proposition,  and 
when  the  parties  to  a  proposed  contract  have  themselves 
fixed  the  manner  in  which  their  assent  is  to  be  manifested, 
an  assent  thereto,  in  any  other  or  different  mode,  will  not 
be   presumed.     Notwithstanding  the  instrument  declared 
upon  was  fully  executed  on  the  part  of  defendant,  the  con- 
tract was  still  incomplete,  and  neither  party  bound  thereby. 
**  A  contract  purporting  to  be  made  between  several  par- 
ties, containing  mutual  covenants,  of  which  those  of  one 
party  are  the  consideration  of  the  others,  must,  to  be  valid* 
be  executed  by  all,   and  cannot  be  enforced  against  one 
executing,  by  another  who  fails  to  execute."     (Ikwksbury^* 
O'Connell,  21  Cal.  60;  Townsend  y.  Corning,  23  Wend.  435.) 
In  the  last-mentioned  case,  Mr.  Justice  Bronson,  in  deUrer- 
ing  the  opinion  of  the  court,  says:  *'The  defendant  is  not 
bound  by  the  alleged  contract.     Although  he  signed  and 
sealed,  the  execution  of  the  instrument  was  not  completed, 
and  it  is  not  his  deed.     What  are  the  facts  when  taken 
in  connection  with  the  legal  principles  already  considered? 
A  writing  inter  partes  is  prepared,    by  which   one  party 
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oovenants  for  the  payment  of  money,  and  the  other  for  the 
conveyance  of  lands,— each  of  these  mutual  covenants  be- 
ing the  consideration  for  the  other.  One  party  sits  down 
and  executes  the  deed;  but  the  other  stops  short,  and  for 
some  cause — no  matter  what — does  not  e*secute  the  instru- 
ment. It  is  impossible,  I  think,  to  maintain,  that  the  party 
who  has  refused  or  neglected  to  bind  himself,  can  set  up 
the  instrument  as  a  binding  contract  against  the  other 
party.  There  was,  I  think,  a  condition,  implied  from  the 
nature  of  the  transaction,  that  the  signing  of  one  party 
should  go  for  nothing  unless  the  other  signed  also.  But 
whether  I  have  assigned  the  proper  reason  for  the  rule  or 
not,  the  conclusion  to  which  I  have  arrived,  that  the  party 
who  signs  cannot  be  bound  when  the  execution  is  thus  in-  ' 
complete,  is  not  only  in  accordance  with  the  justice  of  the 
case,  but  is  well  supported  by  authority."  The  legal  princi- 
ples decided  by  the  Supreme  Court  in  that  case  are  identi- 
cal with  those  involved  in  the  one  under  consideration,  and 
all  the  cases  which  we  have  found,  or  to  which  our  atten- 
tion has  been  called,  hold  the  general  rule  to  be,  **that 
where  parties  enter  into  any  agreement,  and  the  understand- 
ing is  that  it  is  to  be  reduced  to  writing,  or  if  it  is  already 
10  a  written  form,  that  it  is  to  be  signed  before  it  is  acted 
on  or  to  take  effect,  it  is  not  binding  until  it  is  so  written 
or  signed.''  {Boydy.  Hind,  36  Eng.  Law  &  Eq.  566;  Fisk  v. 
L^ine,  16  La.  Ann.  29;  Dodge  v.  Hopkins,  14  Wis.  630; 
Towmmd  v.  Huhhard,  4  Hill,  351;  Crane  v.  Portland,  9 
^Gh,  493.)  '*In  contracts  where  the  promise  of  the  one 
party  is  the  consideration  for  the  promise  of  the  other,  the 
Pi'omises  must  be  concurrent  and  obligatory  upon  both  at 
the  same  time."  (Tucker  \.  Wood,  12  Johns.  190,  192;  Keep 
^-  Goodrich,  Id.  397.)  But  the  rule  is  otherwise  where  the 
consideration  is  not  the  promise,  but  the  doing  of  some  act, 
yhich  being  done  would  constitute  a  valid  consideration; 
^  such  case  the  assent  thereto  may  be  shown  by  doing  the 
^cfc.  In  the  case  at  bar,  the  consideration  was  dependent 
^Pon  the  mutual  promises  of  the  parties,  and  in  order  to 
consummate  the  contract  required  an  assent  thereto   ''in 
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the  precise  terms  oflfered."    The  terms  of  respondent's  offej: 
inchided  not  only  the  signing  of  the  written  agreement,  bixt 
also  the  furnishing  of  the  bond  executed  by  the  two  sure- 
ties agreed  upon;  and  it  was  essential  to  the  completion  of 
the  contract  that  respondent's  offer  thus  made  should  be 
met  on  the  part  of  appellant    **by  an  acceptanxje   corre- 
sponding entirely  and  adequately"  therewith;  because  "it 
becomes  a  contract  only  when  the  proposition  is  met  by  an 
acceptance  which  corresponds  with  it  entirely  and  ade- 
quately." (1  Parsons  on  Contracts,  476.)    Hence  we  con- 
cur in  the  decision  of  the  court  below,  "that  the  contract 
sued  on  never  became  binding  on  the  defendant  on  account 
of  the  failure  of  plaintiff  to  furnish  the  bond."    But  it  is 
claimed  by  the  counsel  for  appellant  that  respondent  per- 
mitted appellant  to  enter  upon  the  performance  of  the  pro- 
posed contract  and  received  part  of  the  wood,  and  thereby 
waived  the  bond  and  became  liable  upon  the  agreement; 
but  it  does  not  appear,  from  the  facts  found,  that  respon- 
dent was  cognizant  of  the  attempted  performance  on  the 
part  of  appellant  until  after  the  nine  hundred  and  sixty 
cords  of  wood  were  delivered  at  the  mill;  on  the  contrary, 
it  appears  that  before  any  wood  was  thus  delivered,  Mc- 
Donald, who  was  the  only  person  authorized  to  represent 
respondent,  had  left  the  State  under  the  impression  that 
the  contract  was  abandoned  by  appellant,  and  was  absent 
during  the  whole  time  appellant  was  engaged  in  delivering 
the  wood.     But  the  rule  which  declares  performance  an 
acceptance  of  the  terms  of  a  proposed  contract,  cannot  be 
applied  in  this  case.     **To  render  a  proposed  contract 
binding  there  must  be  an  accession  to  its  terms  by  both 
parties.     A  mere  voluntary  compliance  with  its  conditions 
by  one  who  had  not  previously  assented  to  it  does  not  ren- 
der the  other  liable  on  it."   {Johnson  v.  Fessler,  7  Watts,  48; 
Ball  v.  Neivion,  7  Cush.  599.)   See  also  the  case  of  Nortlunfi^ 
V.  Gordon  (46  Cal.  582),  cited  by  respondent's  counsel,  in 
which  Mr.  Justice  Crockett,  in  rendering  the  decision  of  the 
court,  uses  the  following  language,  which  is  equally  appli" 
cable  to  the  case  under  consideration:     **The  class  of  case* 
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bed  by  the  plaintiflf's  counsel,  in  which  an  oflfer  by  the 
le  party  and  an  actual  performance  by  the  other,  has  been 
Jd  to  be  a  suflScient  acceptance  to  uphold  the  contract, 
tablish  a  proposition  which  is  not  applicable  to  the 
se  at  bar.  *  *  ^  Gordon  failed  to  register  his  prop- 
ty  or  to  make  the  subscription  in  accordance  with  the 
fer.  The  oflfer,  therefore,  was  not  accepted,  and  no  con- 
act  was  created.  We  think  the  principle  governing  the 
ise  is  discussed  and  correctly  defined  in  the  case  of  Gov- 
iior,  etc.,  V.  Fetch  (28  Eng.  Law  &  Eq.  E.  470).  In  that  case 
charitable  corporation  advertised  for  bids  to  furnish  cer- 
un  meats;  and  it  was  stated  in  the  advertisement  that 
fter  a  bid  was  accepted,  the  successful  bidder  will  have  to 
ign  a  written  contract,  etc.  The  plaintiflf's  bid  was  ac- 
epted,  and  he  proceeded  to  furnish  the  meats,  but  failed 
0  enter  into  the  written  contract.  The  action  was  upon 
he  contract  to  recover  the  price  of  the  nieat  at  the  stipu- 
itedrate;  and  the  court  decided  that  having  neglected  to 
nter  into  the  written  contract  the  plaintiflf  had  failed  to  ac- 
9pt  the  oflfer  according  to  its  terms."  The  rule  thus  ap- 
lied  is  decisive  of  this  case.  The  action  is  upon  the  con- 
act.  Morrill  neglected  to  sign  the  written  agreement, 
id  also  neglected  to  give  the  required  bond;  he  conse- 
lently  failed  to  accept  respondent's  oflfer  according  to  its 
rms,  and  there  was,  therefore,  no  contract  such  as  was 
iclared  upon. 
Judgment  aflSrmed* 

[No.  695.3 

D8EPH  GEBKENS  et  al.,  Kespondents,  v.  THE  HUHN 
AND  HUNT  SILVER  MINING  CO.,  Appellant. 

GOBACT — Meaning  op  Words  "More  ob  Less." — ^Where  plaintiffs  en- 
tered into  a  contract  with  defendant  to  run  a  certain  drift,  in  a  mining 
claim,  a  distance  of  one  hundred  and  eighty  feet  more  or  less:  lleldj 
that  the  contract  was  completed  when  they  had  run  the  drift  one  hun- 
dred and  eighty  feet. 

>iiPLAiNT — When  Insuppicient  in  an  Action  upon  a  Contract. — An  allega- 
tion that  plaintiffs  in  pursuance  of  their  agreement  (to  run  one  hundred 
and  eighty  feet),  »*  did  run  said  drift  three  hundred  and  eighty-four  and 
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one-half  feet,"  without  any  averment  connecting  the  extension  of  the 
drift  beyond  one  hundred  and  eighty  feet  with  the  original  contract  de- 
clared upon,  or  that  defendant  ever  promised  to  pay  any  sum  whateyer 
for  the  additional  work,  and  where  from  the  complaint  it  appeared  they 
had  been  paid  in  full  for  the  distance  mentioned  in  the  contract:  Ueldt 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 
The  facts  are  stated  in  the  opinion. 

Mlis  &  King,  for  Appellant. 

I.  This  action  is  brought  upon  a  written  express  contract, 
by  which  the  parties  thereto,  plaintiffs  and  defendant, 
agreed  respectively  to  run  a  tunnel  one  hundred  and  eighty 
feet  and  to  pay  therefor  at  the  rate  of  ten  dollars  per  foot. 
We  claim  and  concede  that  one  hundred  and  eighty  feet  is 
the  maximum  distance  to  be  run  under  this  contract  in 
writing.  (2  Bar.  and  Adolph.  36.)  The  complaint  shows 
that  more  than  eighteen  hundred  dollars  has  been  paid  in 
pursuance  of  this  contract  to  the  plaintiffs,  and  that  there- 
fore plaintiffs  have  no  cause  of  action.  If  plaintiffs  ex- 
tended the  tunnel  a  greater  distance  than  one  hundred  and 
eighty  feet,  then  it  was  not  under  any  contract  in  writing 
with  the  defendant.  It  was  not  upon  any  contract  declared 
on  in  this  case,  and  it  was  error  to  overrule  the  demurrer  of 
the  defendant. 

II.  The  plaintiff  should  have  declared,  if  he  has  any  cause 
of  action  against  the  defendant  upon  an  implied  contract, 
upon  a  quantum  meriiil.  But  in  this  he  has  utterly  failed; 
none  of  the  allegations  upon  such  contract  and  cause  of 
action  are  contained  in  this  complaint;  there  is  no  allega- 
tion that  such  labor  was  performed  at  the  request  of  defend- 
ant either  express  or  implied;  there  is  no  allegation  that  the 
running  of  said  tunnel  and  drift  was  reasonably  worth  ten 
dollars  per  foot,  or  any  sum  of  money  whatever;  there  is  no 
written  contract  which  fixes  the  price  or  value  of  this  labor. 
Agreeing,  therefore,  with  respondent's  counsel,  that  the  ex- 
treme distance  to  be  run  on  the  contract  declared  on  was 
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me  hundred  and  eighty  feet,' under  the  authorities  we  ut- 
erly  deny  that  in  this  action  he  can  recover  for  two  hun- 
Ired  feet  further  under  the  same  contract  at  the  same  ratfe, 
•r  that  he  can  recover  at  all  without  the  foregoing  allega- 
ions  to  which  we  have  directed  attention . 

«7.  G,  Foster^  for  Respondents. 

I.  When  the  one  hundred  and  eighty  feet  was  run  the 
ontract  was  completed.  The  words  one  hundred  and 
ighty  feet  control  the  distance;  when  viewed  in  reference 
0  the  words  one  hundred  and  forty,  it  is  the  extreme  dis- 
ince.     (20  Pick.  62;  24  Mo.  574.) 

We  think  the  contract  was  completed  when  one  hundred 
nd  eighty  feet  was  run;  and  every  foot  run  after  that  was 
nder  an  implied  contract  of  which  the  original  contract 
lay  be  said  to  form  a  basis  as  to  price,  size  of  drift,  etc. 

n.  Taken  as  a  whole,  the  answer  depends  on  the  con- 
tact; and  when  the  court  construed  that  contract  and  de- 
Jrmined  that  it  constituted  no  defense,  the  whole  fabric 
jU,  and  without  an  amended  answer  there  was  no  issue 
efore  the  court,  and  plaintiffs  were  entitled  to  judgment, 
he  object  of  a  pleading  is  to  require  certainty.  (9  Nev. 
5;  Wlieeler  v.  Floral  Mill,  9  Nev.  254;  Skinher  v.  Clute,  9 
lev.  342.) 

By  the  Court,  Earll,  J. : 

In  this  appeal,  it  is  only  necessary  to  consider  the  ques- 
on  raised  by  the  first  specification  in  the  demurrer  to  the 
^mplaint,  to  wit,  does  the  complaint  state  facts  sufficient 
^  constitute  a  cause  of  action?  The  plaintiffs  allege: 
That  heretofore,  to  wit,  on  the  first  day  of  December,  A.  d. 
873,  the  said  plaintiffs,  as  the  parties  of  one  part,  and  the 
*id  defendant  as  the  party  of  the  other  part,  at,  etc.,  made 
lid  entered  into  a  mutual  written  agreement,  by  the  terms 
f  which  the  said  plaintiffs  agreed  to  run  a  certain  drift  in 
^d  upon  the  mining  ground  of  said  defendant,  situate,  etc., 
or  the  distance  of  one  hundred  and  eighty  feet  in  length, 
tiore  or  less,  for  and  in  consideration  of  the  promise  and 
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agreement  in  said  written  agreement  expressed,  of  said  de- 
fendant to  pay  said  plaintiffs  the  sum  of  ten  dollars  in  gold 
coin  per  foot  therefor  in  length;  that  said  plaintiffs,  in  pur- 
suance of  sarid  agreement,  did  run  said  drift  the  distance  ia 
length  of  three  hundred  and  eighty-four  and  one-half  feet ; 
that  the  defendant  has  paid  to  said  plaintiffs  the  sum  of  three 
thousand  three  hundred  aud  eighty-five  dollars  gold  coin, 
in  pursuance  of  said  agreement,  for  work  so  done  and  per- 
formed by  them ;  but  fails  and  refuses  to  pay  the  balance 
of  four  hundred  and  sixty  dollars  gold  coin,  now  due  and 
payable  from  said  defendant  to  said  plaintiffs,  in  accordance 
with  the  terms  of  said  agreement." 

It  is  admitted  by  the  counsel  for  both  parties,  that  the 
contract  was  completed  on  the  part  of  the  respondents  when 
they  had  constructed  the  drift  one  hundred  and  eighty  feet; 
and  it  is  also  admitted  by  the  complaint  that  the  defendant 
had  paid  them,  in  pursuance  of  said  agreement,  three  thou- 
sand three  hundred  and  eighty-five  dollars,  gold  coin,  thus 
showing,  not  only  that  there  is  nothing  due  from  defendant 
to  respondents  upon  the  contract,  but  that  they  have  been 
overpaid  thereon  the  sum  of  one  thousand  five  hundred  anA 
eighty-five  dollars.     It  is  true,  respondents  allege,  that  "ii^ 
pursuance  of  said  agreement  they  did  run  said  drift  thr©^ 
hundred  and  eighty-four  and  one-half  feet,"  but  thecorx- 
tract  required  respondents  to  run  the  drift  one  hundred  aixd 
eighty  feet  only,  and  the  complaint  contains  no  avermenii 
showing  that  the  extension  thereof  was  at  the  instance  oi 
defendant,  or  that  defendant  ever  promised  to  pay  respond- 
ents ten  dollars  or  any  other  sum  per  foot  therefor.  Indeed, 
the  complaint  contains  no  averment  connecting,  in  any  man- 
ner, the  extension  of  the  drift  beyond  one  hundred  and 
eighty  feet,  with  the  contract  declared  upon,  or  any  other 
contract ;  and,   for  aught  that  appears,  it  was  voluntary  on 
the  part  of  respondents.     It  is  quite  probable,  however, 
that  the  extension  of  the  drift  beyond  the  one  hundred  an^ 
eighty  feet  specified  in  the  contract,  was  done  pursuant  to 
some  agreement  between  the  parties,  either  connected  wiw^ 
the  original    contract,   or  by  an  agreement  independent 
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thereof.  If  ifc  was  provided  for  by  an  alteration  of  the  orig- 
inal contract,  the  facts  constituting  the  change  and  connect- 
ing it  therewith  should  have  been  stated  in  the  complaint. 
But  if  it  was  done  pursuant  to  an  independent  agreement, 
then  the  action  should  have  been  brought  thereon,  or  upon 
a  quantum  meruit.  We  are  of  opinion  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings,  with  leave  to  the  plaintiffs 
to  amend  their  complaint. 


[No.  704,] 

THE  STATE  OF  NEVADA  ex  rel.  BIAGGIO  GUER- 
EEEO,  Eelator,  v.  THOMAS  PETTINELI  et  al., 

Eespondents. 

Fining  Stock,  Legal  Title  to—How  Acquibed. — The  legal  title  to  min- 
ing stock,  except  as  between  the  parties,  can  only  be  acquired  by  trans- 
fer upon  the  books  of  the  corporation. 

■*tiETiNo  OP  Stockholdebs — How  Called. — Where  the  by-laws  of  a  cor- 
poration provide  that  meetings  of  the  stockholders  shall  be  called  by 
the  trustees:  Held,  that  the  action  of  the  board  of  trustees  is  necessary 
in  order  to  convene  a  legal  meeting,  and  that  the  president  of  the  cor- 
poration has  no  authority  to  call  such  a  meeting. 

^-XEonoN  OF  Trustees — ^When  not  Legal. — At  a  meeting  of  all  the  stock- 
holders, where  only  a  portion  of  the  stockholders  participated  in  the 
election  of  trustees;  where  the  president,  although  present,  did  not  pre- 
side ;  where  no  president  pro  tempore  was  chosen,  and  where  no  person 
who  participated  in  the  proceedings  was  authorized  to  receive  the  bal- 
lots or  declare  the  result:  Held,  that  there  was  no  legal  election. 

The  facts  are  stated  in  the  opinion. 

Robert  M.  Clarke  and  T.  W.  W.  Davies,  for  Kelator. 

I.  The  by-laws  of  the  company  vest  the  power  to  call  meet- 
ings in  the  board  of  trustees,  and,  by  necessary  implication, 
"Withhold  this  power  from  the  president.  It  follows,  there- 
fore, that  the  call  for  a  meeting  by  the  president  was  irreg- 
Tilar,  the  meeting  was  without  authority,  and  the  election, 
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if  any  was  held,  was  void.   (A.ng.  &  Ames  on  Corporations, 
Sees.  488,  489,  491,  492,  495.) 

II.  There  was  no  election :  there  was  no  inspectors  or  tell- 
ers appointed,  no  stock  was  exhibited,  the  number  of  shares 
was  not  ascertained,  the  names  of  candidates  were  not  an- 
nounced, opportunity  for  voting  was  not  aflforded.  There 
was  no  vote  by  ballot;  no  authority  was  present  to  deter- 
mine the  right  to  vote,  or  to  ascertain  the  number  of  votes 
cast,  or  to  declare  the  result ;  nor  were  these  things,  or  any 
of  them,  done  by  any  person  assuming  to  act  for  the  cor- 
poration. 

III.  Pitagna  was  entitled  to  vote  the  fifteen  shares  of  stock 
certificate  No.  1,  which  he  then  and  there  had  in  his  posses- 
sion, and  which  then  stood  in  his  name  on  the  books  of  the 
company,  the  same  having  been  returned  to  him  and  placed 
completely  at  his  disposal  some  weeks  prior  to  the  meeting. 
(2  Comp.  Laws,  3397.) 

B.  H.  Taylor^  for  Kespondent. 

By  the  Court,  Eakll,  J. : 

This  is  an  information  in  the  nature  of  a  quo  warranto 
originally  brought  in  this  Court,  to  determine  the  title  of 
respondents  to  the  office  of  trustees  of  the  Eoman  Capital 
Gold  and  Silver  Mining  Company. 

It  appears  from  the  pleadings  and  evidence  that  ihe 
Eoman  Capital  Gold  and  Silver  Mining  Company  was  incor- 
porated under  the  laws  of  this  State,  and  organized  on  or 
about  the  15  th  day  of  November,  1872;  that  Antonio  Sitaro 
(one  of  the  respondents  herein),  Nicolo  Soffia  and  the  re- 
lator, were  selected  as  the  trustees  to  manage  the  concerns 
of  the  corporation  for  the  first  six  months,  and  at  the  first 
meeting  of  said  trustees  the  relator  was  elected  president, 
and  the  respondent  Thomas  Pettineli  was  elected  secretary 
of  the  company.  The  time  designated  by  the  by-laws  of  the 
company  for  the  election  of  trustees  to  succeed  those  thus 
selected,  passed  without  an  election  being  held,  and  there 
was  no  attempt  to  convene  the  stockholders  for  that  purpose 
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ntil  March  31,  1874,  when  the  relator,  as  president  of  the 
ompany,  caused  a  notice  to  be  published  in  the  Virginia 
Ivening  Chronicle,  which  stated  that,  **A  meeting  of  the 
tockholders  of  the  Roman  Capital  Silver  Mining  Company 
ill  be  held  at  room  No.  21,  Douglass  Building,  Virginia, 
kthe  hour  of  7  o'clock  p.m.,  on  Monday,  April  6,  1874,  for 
le  purpose  of  electing  officers  of  said  company  to  serve 
)r  the  ensuing  year,  and  for  the  transaction  of  such  other 
usiness  as  may  properly  come  before  it." 
The  capital  stock  of  the  corporation  is  divided  into  six 
lousand  shares,  and  persons  representing  and  claiming  to 
ipresent  the  whole  thereof,  assembled  at  the  time  and 
lace  designated  in  said  notice,  and  among  whom  the  presi- 
ent  and  Antonio  Pitagna  were  the  first  to  arrive,  and  each 
aving  in  his  possession  fifteen  hundred  shares  of  the  stock 
hich  was  then  standing  in  their  respective  names  upon  the 
ansfer  books  of  the  company.  Soon  thereafter,  the  sec- 
)tary,  with  others  representing  the  other  half  of  the  stock, 
itered  the  room,  and  there  being  two  tables  in  the  room, 
1  one  of  which  the  president  was  seated,  the  secretary  and 
lose  who  came  with  him  placed  themselves  at  the  other. 
he  stockholders  having  thus  assembled,  the  president 
Jled  the  meeting  to  order,  read  the  notice  convening  the 
iDae,  and  exhibited  his  certificates  representing  fifteen 
indred  shares  of  the  stock,  and  placing  the  same  upon  the 
ble  requested  the  other  stockholders  present  to  exhibit 
leirs  also.  Thereupon  Antonio  Pitagna  exhibited  and 
aced  upon  the  president's  table  certificates  representing 
teen  hundred  shares  thereof.  No  others  exhibiting  or  pre- 
'ntiog  any  certificates  of  stock,  the  president  requested 
^e  secretary  to  come  to  his  table  and  proceed  with  the 
ection  of  officers.  Instead  of  complying  with  the  presi- 
*nt's  request,  the  secretary  replied,  **If  you  want  a  meeting 
*nie  to  our  table;"  and  thereupon,  at  the  suggestion  of  one 
ontgomery,  who  claimed  to  represent  as  proxy  for  Henri- 
ti  Pettineli,  wife  of  the  secretary,  fifteen  hundred  shares 
a-nding  upon  the  books  of  the  company  in  her  name,  those 
to  came  to  the  room  with   the  secretary  proceeded  to 
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ballot  at  his  table  for  trustees;  neither  the  president  nc 
Antonio  Pitagna  taking  any  part  therein.  The  parties  \vei 
occupied  in  the  election  from  two  and  a  half  to  three  mil 
utes;  and  immediately  thereafter,  the  secretary  gathered  n 
his  books,  and  with  those  who  participated  in  the  electioi 
departed  the  room.  It  appears  from  the  minutes  of  tl 
secretary  entered  in  the  journal  of  proceedings  kept  by  bin 
that  there  were  three  thousand  shares  voted,  and  thi 
Antonio  Sitaro,  Dominico  Gargaro  and  Henrietti  Pettinel 
each  received  all  the  votes  thus  cast.  The  evidence  furth( 
shows  that  a  certificate  representing  fifteen  shares  original! 
issued  to  Antonio  Pitagna  and  included  in  the  fifteen  hui 
dred  shares  which  he  exhibited  and  placed  upon  the  pres 
dent's  table,  had  been  by  him  previously  indorsed  and  give 
to  a  friend  in  San  Francisco;  but  the  transfer  thereof  ha 
not  been  entered  upon  the  books  of  the  company,  and  tl 
certificate  had  been  returned  to  him  prior  to  the  meetinj 
It  is  claimed  for  respondents,  that  because  the  fifteen  shm 
had  been  thus  transferred,  Pitagna  was  not  authorized  \ 
represent  the  same,  and  consequently  there  were  but  fii 
thousand  nine  hundred  and  eighty-five  shares  which  coul 
be  represented  at  the  election;  and  Antonio  Sitaro,  Dom 
nico  Gargaro  and  Henrietti  Pettineli,  each  having  receive 
three  thousand  votes,  and  the  votes  thus  received  being 
majority  of  the  shares  which  those  present  were  authorize 
to  represent,  were,  therefore,  duly  elected  to  succeed  tl 
original  board  of  trustees.  We  are  unable  to  perceive  ac 
valid  objection  to  the  right  of  Pitagna  to  represent  and  val 
the  stock  referred  to.  The  certificate  was  issued  to  liio 
was  then  in  his  possession,  and  no  transfer  thereof  lia 
been  entered  upon  the  books  of  the  corporation;  and  soft 
as  appeared  therefrom,  he  was  the  owner  of  the  stocl 
True,  the  statute  provides  that  shares  of  stock  ''may  I 
transferred  by  indorsement  and  delivery  of  the  certincai 
thereof;"  but  it  further  declares  that  ''such  transfer  sha 
not  be  valid  except  between  the  parties  thereto,  until  ti 
same  shall  have  been  so  entered  upon  the  books  of  tb 
corporation  as  to  show  the  names  of  the  parties  by  and  t 
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whom  transferred,  the  number  oi:  designation  of  the  sharea, 
and  the  date  of  the  transfer."  (Stats.  1864-5,  p.  361,  Sec. 
9.)  In  view  of  this  statute,  we  think  the  right  of  Pitagna 
to  vote  the  stock  in  question  is  evident.  The  stock  not 
having  been  transferred  upon  the  transfer  book,  the  private 
agreement  or  understanding  between  him  and  his  friend 
was  a  matter  between  themselves,  with  which  neither  the 
corporation  nor  its  'stockholders  have  any  concern.  (7 
Cow.  402;  19  Wend.  37;  Bercich  v.  Marye,  9  Nev.  316.) 
But  irrespective  of  any  question  as  to  the  right  of  Antonio 
Pitagna  to  represent  or  vote  the  fifteen  shares  of  stock 
referred  to,  it  is  clear  that  the  election  was  invalid  and  can- 
not be  supported  upon  the  facts  here  stated.  The  statute 
provides:  **If  it  shall  happen  at  any  time  that  an  election 
of  trustees  shall  not  be  had  on  the  day  designated  by  the 
by-laws  of  the  company,  the  corporation  shall  not  for  that 
reason  be  dissolved;  but  it  shall  be  lawful,  on  any  other 
day,  to  hold  an  election  for  trustees,  in  such  manner  as 
shall  be  provided  for  in  the  by-laws  of  the  company;  and 
all  acts  of  the  trustees  shall  be  valid  and  binding  on  the 
company  until  their  successors  shall  be  elected."  (2  Oomp. 
li.  3394.)  There  is  no  provision  in  the  by-laws  of  the 
Soman  Capital  Gold  and  Silver  Mining  Company  author- 
izing the  president  to  convene  a  meeting  of  its  stockholders 
for  any  purpose;  but  on  the  contrary,  by  article  4,  the  power 
is  expressly  vested  in  the  trustees,  and  necessarily  requires 
the  action  of  the  board  in,  order  to  convene  a  legal  meeting. 
It  is  true,  in  this  case,  that  all  of  the  stockholders  of  the 
company  assembled  pursuant  to  the  call  of  the  president, 
^^i  by  mutual  agreement  and  consent  of  all,  they  might 
have  proceeded  to  the  election  of  trustees;  but  it  required 
the  consent  of  all  the  stockholders  to  become  binding  upon 
^ny.  Here,  then,  was  no  such  consent;  and  hence  the 
attempted  election  by  only  a  portion  of  the  stockholders 
^as  illegal  and  void.  (Ang.  &  Ames  on  Corp.,  Sees.  488, 
489,  491,  492,  and  495;  The  King  v.  Theodorick,  8  East, 
543;  The  King  v.  Gaborian,  11  East,  77;  AUarUic  Delaine 
Vol.  X.— 10 
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Co.  V.  Mason  et  at,  5  E.  I.  471-2;  Stow  et  al.  v.  IVyse,  7 
Conn.  214;  8  Met.  301.) 

But  if  the  meeting  had  been  regularly  called,  the  claim 
of  respondents  could  not  be  sustained,  because  there  was 
no  organization  or  regularity  in  the  proceeding.     What  oc- 
curred at  the  secretary's  table,  and  which  is  relied  upon  by 
respondents,  cannot  in  any  sense  be  regarded  as  an  elec- 
tion.    Article  7  of  the  by-laws  provides  that  **the  president, 
when  present,  shall  preside  at  all  meetings  of  the  company, 
and  at  the  board  of  trustees;  and  in  his  absence  a  president 
pro  tempore  shall  be  chosen."    *    *    *    This  provision 
of  the  by-laws  was  totally  disregarded.     The  president, 
although  present,  did  not  preside  at  the  election,  nor  was 
there  a  president  pro  tempore  chosen  in  his  stead;  and  no 
person  who  participated  in  the  proceeding  was  authorized 
to  receive  the  ballots,  or  to  declare  the  result;  hence,  it  fol- 
lows that  there  was  no  legal  election,  and  that  the  relator 
and  Nicolo  SofiSa,  together  with  the  respondent  Antonio 
Sitaro,  constitute  the  legal  board  of  trustees  of  the  coia- 
pany,  and  are  entitled  to  exercise  the  duties  thereof. 

It  only  remains  to  consider  the  proper  judgment  to  be 
entered  in  the  case. 

It  does  not  appear  that  Thomas  Pettineli  intruded  hira- 
self  into  the  office,  or  at  any  time  claimed  to  exercise  tli^ 
office  of  trustee;  therefore,  the  writ  must  be  dismissed  s^s 
to  him. 

The  respondent  Antonio  Sitaro,  being  one  of  the  trus- 
tees selected  to  manage  the  concerns  of  the  company  f^^ 
the  first  six  months  after  its  organization,  and  not  hmrxS 
been  legally  superseded,  is  entitled  to  exercise  the  sand^ 
under  that  appointment.  But  in  his  answer,  he  claims  to 
exercise  the  office  only  by  virtue  of  the  pretended  electioJ^ 
of  April  6,  1874;  therefore,  judgment  must  be  entered  that 
the  said  Antonio  Sitaro  bo  ousted  and  altogether  exclude^ 
from  such  office;  but  to  be  so  entered  as  not  to  afifect  hi^ 
right  to  exercise  the  office  of  trustee  of  said  company  bj" 
virtue  of  his  original  appointment. 

It  appearing  that  the  respondent  Dominico  Gargaro  J^ 
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fully  exercising  the  office  of  trustee  of  said  company, 
lent  must  be  entered  that  he  be  ousted  and  altogether 
led  from  such  office, 
[gment  is  so  ordered. 
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[No.  705.] 

LEE,  Kespondent,  v.  F.  W.  CLUTE  et  al., 
Appellants. 

-Opinion  op. — Where  no  sufficient  predicate  is  laid  to  show  that  a 
3SS  is  competent  to  give  an  opinion  upon  the  question  asked,  an 
!tion  to  the  question,  upon  that  ground,  should  be  sustained. 
iTebdict. — If  the  jurors  previously  agree  to  a  particular  mode  of 
ing  at  a  verdict,  and  to  abide  by  the  contingent  result  at  all  events, 
>ut  reserving  to  themselves  the  liberty  of  dissenting,  the  verdict 
Id  be  set  aside;  but  if  the  method  is  adopted  merely  for  the  sake  of 
ing  at  a  reasonable  amount  without  binding  the  jurors  by  the  result, 
erdict  should  stand. 

iThere  a  jury  have  returned  a  verdict  which  is  not  in  conflict  with 
iw  or  the  evidence,  courts  should  not  interfere,  unless  it  clearly  ap- 
i  that  the  method  adopted  in  arriving  at  the  verdict  was  abused  by 
I  designing  or  obstinate  juror  purposely  fixing  upon  an  extrava- 
y  high  or  low  sum,  and  that  there  was  no  subsequent  assent  or 
cation  of  the  verdict. 

(U9) 
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Appeal  from  the  District  Court  of  the  Seventh  Judicia 
District,  Lincoln  County. 

This  action  was  brought  to  recover  the  sum  of  twentj 
seven  hundred  dollars,  the  alleged  value  of  the  plaintiff' 
services  as  a  clerk. 

Upon  the  trial  the  defendants  introduced  D.  B.  Shank 
land  as  a  witness,  who  testified  that  he  was  in  the  emplo, 
of  defendants  with  the  plaintiff;  that  in  the  absence  of  th 
defendants  the  business  could  have  been  conducted  bette 
than  it  was;  that  the  plaintiff  was  addicted  to  drink  an- 
was  often  under  the  influence  of  liquor,  so  much  so  that  h 
would  not  know  what  he  was  doing;  that  in  the  absence  c 
defendants  from  the  store  the  plaintiff  was  generally  unde 
the  influence  of  liquor  and  often  incompetent  to  transac 
business,  but  kept  the  books  of  defendants.  At  this  stag 
of  the  testimony  the  defendants  asked  the  question  referre* 
to  in  the  opinion.  As  to  his  competency  to  testify  as  t 
the  manner  in  which  mercantile  books  should  be  kept,  th 
>vitness  testified  that  he  was  never  in  the  employ  of  any  on 
as  a  clerk,  or  otherwise,  until  he  went  into  defendant* 
store;  that  he  did  not  keep  the  books  of  defendants  whil 
in  the  store;  that  he  never  kept  any  books  of  account;  tba 
he  was  in  defendants'  store  with  plaintiff  about  four  months 
The  court  sustained  the  objections  of  plaintiff's  counsel  t 
the  question  and  the  defendants  excepted  to  the  ruling. 

The  other  facts  are  stated  in  the  opinion. 

Robert  M,  Clarke^  for  Appellant. 

I.  As  the  gravamen  of  this  action  was  the  value  of  re 
spondent's  services,  it  became  material  to  know  how  b< 
conducted  appellants' business;  as,  for  example,  whatatten 
tion  he  gave  it,  what  labor  he  performed,  what  his  capabil 
ities  were,  how  successful  he  was  in  conducting  the  business 
in  Clute's  absence.  The  witness  Shankland  was  competent 
to  answer  the  question  asked.  It  called  for  fact,  not  opi''* 
ion.  The  witness  had  clerked  in  Clute's  store  with  respond- 
ent during  a  part  of  the  time  in  controversy,  and  had  ^^' 
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sonal  observation  of  the  ** manner"  in  which  "plaintiff 
conducted  the  business."  Since,  therefore,  the  question 
was  material  and  the  witness  competent,  it  was  error  to  ex- 
clude it. 

n.  The  jury  arrived  at  their  verdict  by  the  vicious  pro- 
cess of  ** average;"  they  agreed  that  each  juror  should  set 
down  the  value  per  month  of  respondent's  services,  accord- 
ing to  his  own  judgment;  that  the  aggregate  should  be 
divided  by  twelve  and  multiplied  by  the  number  of  months, 
and  that  the  quotient  should  stand  as  the  verdict.  This  is 
an  "irregularity"  which  the  courts  have  universally  con- 
demned. 

A.  B.  Hunt,  for  Respondent. 

I.  The  question  asked  the  witness  Shankland  called  for 
an  opinion  and  not  for  facts.  The  question  asked  could 
only  have  been  answered  by  the  witness  giving  his  opinion 
as  to  the  mannei*  in  which  respondent  conducted  the  busi- 
ness of  Clute.  It  did  not  call  for  any  fact  as  to  what  the 
I'espondent  had  at  any  time  done;  all  that  the  witness  testi- 
fied to  was,  as  to  what  the  respondent  did,  in  the  conduct  of 
the  business  of  Clute,  and  after  the  witness  had  told  all  he 
tnew,  as  to  the  capacity  of  respondent,  his  habits,  his 
femkenness  and  his  gambling,  he  was  asked  for  an  opinion. 

II.  It  was  not  a  subject  upon  which  evidence  of  experts 
could  be  received.  {Enright  v.  S.  F.  &  S.  J,  B.  R.  Co,,  33 
Cal.  236;  Reynolds  v.  Jourdan,  6  Cal.  Ill;  1  Greenl.  on  Ev., 
Sec.  440,  and  note.) 

in.  The  verdict  was  not  a  gambling  verdict,  even  under 
•"te  California  statute,  as  to  the  ground  for  a  new  trial,  to 
^t,  the  ''misconduct  of  the  jury,"  which  is  much  more 
^^  than  ours.  (Turner  v.  Tuolumne  C.  W.  Co.,  25  Cal.  473; 
^^(yple  V.  Hughes,  29  Cal.  262.) 

By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  to  recover  the  value  of  plaintiffs  services 
^  a  clerk  in  the  mercantile  store  of  defendants.     Plaintiff 
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recovered  a  judgment  and  defendants  moved  for  a  new  tria 
which  was  refused.     Hence  this  appeal. 

Several  assignments  of  error  appear  in  the  statemen 
only  two  have  been  urged,  or  are  relied  upon,  by  appellant 

1.  During  the  progress  of  the  trial  defendants'  couns 
asked  the  witness  Shankland,  **In  what  manner  did  tl 
plaintiff  conduct  the  business  in  the  absence  of  F.  "V 
Clute?"  This  question  was  objected  to  by  plaintiff  ontl 
ground  that  the  witness  was  not  competent  to  give  evidem 
upon  this  subject.  The  objection  was  sustained  by  tl 
court.  If,  as  claimed  by  appellants,  the  question  on] 
called  for  an  answer  of  fact,  it  had  already  been  given  1: 
the  witness;  if,  as  claimed  by  respondent,  it  called  for  2 
opinion,  no  sufficient  predicate  was  laid.  In  either  view  ( 
the  question,  we  think,  no  en'or  occurred. 

2.  Appellants  assigned,  as  one  of  the  grounds  for  a  ne 
trial,  "  misconduct  of  the  jury,"  and  in  support  thereof  pri 
duced  the  affidavit  of  twQ  jurors:  ''That  when  said  jui 
(that  tried  this  case)  had  retired  to  deliberate  upon  the 
verdict — after  having  agreed  that  plaintiff  was  entitled  to 
verdict  in  some  amount — said  jury,  in  order  to  fix  an 
ascertain  the  amount  for  which  they  would  render  a  verdic 
^  *  ^  and  after  having  agreed  that  plaintiff  was  ei 
titled  to  pay  for  twenty-four  months'  time  and  labo 
agreed  that  each  juror  should  mark  down  upon  pap 
the  amount  which  each  juror  would  find  for  plaintiff  p 
month,  ^  *  *  and  that  the  sum  total  of  said  amoun 
should  be  divided  by  twelve — the  number  of  jurors- 
and  the  quotient  thus  arising  should  be  multiplied  1 
twenty-four — the  number  of  months'  time  agreed  upon— ar 
that  the  amount  arising  from  such  multiplication  should  I 
the  amount  for  which  said  jury  would  find  for  plaintiff;  th: 
in  pursuance  of  such  agreement  said  jurors  did  so  mai 
down  upon  paper  the  amount  each  juror  was  willing  to  fie 
for  plaintiff  per  month,  and  that  the  amounts  so  marke 
down  were  added  together,  and  the  total  sum  thereof  wJ 
divided  by  twelve,  and  the  quotient  arising  from  such  d 
vision — rejecting    a    few  odd    cents — was    multiplied  t 
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twenty-four — the  number  of  months'  time  agreed  upon — 
*  *  *  and  that  the  sum  arising  from  such  last-mentioned 
multiplication  was  the  amount  for  which  said  jury  found 
for  plaintiff." 

Appellants  contend  that  the  verdict  thus  obtained  was 
vicious,  and  ought  to  be  set  aside.  The  affidavit  does  not 
show  that  the  jurors  were  to  be  absolutely  bound  by  the 
result,  but  does  state  that  the  amount  of  their  verdict 
should  be  ascertained  in  the  manner  stated.  In  the  absence 
of  an  affirmative  showing  to  the  contrary,  we  think  it  must  be 
presunaed  that  each  juror,  as  a  sensible  man  of  ordinary 
judgment  and  intelligpnce,  reserved  to  himself  the  right  to 
afterwards  object  to  the  amount  if  he  should  think  it  was 
not  reasonable  or  just.  Unless  the  verdict  was  obtained  by 
chance  or  lot  it  was  not  vicious. 

The  authorities  upon  this  subject  are  numerous,  but  not 
uniform.  The  rule,  as  stated  in  many  of  the  decided  cases, 
is  to  the  effect  that  if  the  jurors  previously  agree  to  a  par- 
ticular mode  of  arriving  at  a  verdict,  and  to  abide  by  the 
contingent  result  at  all  events,  without  reserving  to  them- 
selves the  liberty  of  dissenting,  the  verdict  should  be  set 
aside;  but  if  the  method  is  adopted  merely  for  the  sake  of 
arriving  at  a  reasonable  amount  without  binding  the  jurors 
^  the  result,  the  verdict  should  stand.  {Dorr  v.  Fenno, 
12  Pick.  520;  Turner  and  Piatt  \.  The  Tuolumne  Water  Co., 
25  Cal.  397,  and  authorities  there  cited.) 

The  cases  where  verdicts  have  been  set  aside  proceed 
^pon  the  theory  that  if  upheld,  where  jurors  bind  them- 
selves in  advance,  it  might  lead  to  great  injustice,  because 
it  would  enable  one  inveterate  juror,  by  marking  down  a 
very  large  or  small  sum,  to  produce  an  average  and  procure 
a  verdict  for  an  amount  which  would  be  unreasonable,  and 
at  utter  variance  with  the  judgment  of  the  other  jurors. 
•I^tis  would  be  a  chance  verdict,  and  whenever  such  miscon- 
duct is  properly  shown,  the  verdict  ought  to  be  set  aside. 
In  every  case  the  verdict  ought  to  be  the  result  of  reason, 
reflection  and  conscientious  conviction.  Nothing  should  be 
determined  by  accident,  hazard,  chance  or  lot.     It  is,  how- 
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ever,  very  natural  that  in  cases  where  there  is  no  ascextained 
demand,  there  will  often  be  found  a  difiference  of  opinion  aa 
to  the  proper  amount  to  be  allowed.     It  seldom  happens 
that  twelve  men  are  found  who  will  at  once  agree  upon  tha 
precise  sum,  and  mutual  concessions  have  to  be  made  before 
a  verdict  is  arrived  at.     Where  this  difference  of  opinioa 
exists,  and  the  jurors  adopt  the  method  selected  in  this 
case,  if  each  juror  marks  down  the  sum  which  he  thinks  is 
correct  and  right,  the  result  would  fairly  express  the  aver- 
age judgment  of  the  jury,   and  this  mode  of  harmonizing 
upon  the  verdict  would  be  just  as  pure  and  innocent  fts  if 
effected  "by  word  of  mouth." 

Our  opinion  is  that  where  a  jury  have  returned  a  verdict 
which  is  not  in  conflict  with  either  the  law  or  the  evidence, 
courts  should  not  interfere,  unless  it  clearly  appears  that 
the  method  adopted  was  abused  by  some  designing  or  ob- 
stinate juror,  or  jurors,  purposely  fixing  upon  an  extravar- 
gantly  high  or  low  sum,  and  that  there  was  no  subsequeat 
assent  or  ratification  of  the  verdict.  "Unless  such  abuse 
appears,"  say  the  court  in  Copperthwaite  v.  Jones,  **the 
fraudulent  design  will  not  bo  presumed."     (2  Dallas,  56.) 

Mr.  Chief  Justice  Kent,  in  Smith  v.  Chedham  (dissenting 
from  the  opinion  of  his  associates),  stated  the  rule  which  we 
think  correct  and  applicable  to  the  facts  of  this  case.    **Tti<3 
charge  here,"  said  the  learned  justice,  "is  not  that  the  jujrj 
cast  lots  whether  they  should  find  for  the  plaintiff  or  de- 
fendant, but  only  that,  in  ascertaining  the  amount  of  ttx^ 
damages,  they  took  the  average  sum  deduced  from  the  di^' 
f erent  opinions  of  each  other.     This  has  no  analogy  to  tt»  * 
case  of  casting  lots,  or  determining  by  chance  for  who«^ 
they  shall  find.     The  liquidation  of  damages  must  alway^^' 
in  a  certain  degree,  bo  the  result  of  mutual  coneessior^*-' 
since  the  amount  of  the  injury  is  not  susceptible  of  bein  ^ 
ascertained  with  mathematical  precision.     If  this  mode  c^^ 
collecting  the  medium  of  their  different  opinions  was  fraucl-" 
ulently  abused  by  any  of  the  jury,  by  fixing  on  a  sum  vo-^ 
tended  to  be  extravagantly  high  or  low,  and  which  was  no* 
given  in  good  faith,  it  would,  perhaps,  justify  our  interfere 
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ence;  but  no  such  fraud  appears,  or  is  to  be  presumed,  in 
the  present  case.  I  do  not,  therefore,  think  that  this  nvode 
of  ascertaining  the  average  sum  was,  in  itself,  exceptionable, 
and  if,  when  ascertained,  it  appeared  to  the  jury  to  be  a 
reasonable  sum,  under  all  the  circumstances  of  the  case, 
connected  with  sentiments  of  respect  and  conciliation  for 
each  other's  opinions,  I  think  it  was  not  improper  for  them 
finally  to  adopt  that  sum."  (3  Caines,  61.)  In  the  case  un- 
der consideration  the  affidavit  fails  to  show  that  the  method 
adopted  of  arriving  at  the  amount,  was  abused,  and  the 
record  shows  that  the  jury,  in  open  court,  assented  to  the 
verdict  after  it  was  so  found.  We  are  clearly  of  the  opinion 
that  the  verdict  should  not  be  set  aside. 

Entertaining  these  views  it  becomes  unnecessary  to  decide 
whether  the  affidavits  of  jurors  could  be  received,  in  any 
case,  to  establish  the  fact  that  the  verdict  was  the  result  of 
chance. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  711.] 

THE  STATE  OF  NEVADA  ex  rel.  GEO.  W.  KEITH, 
Eelator,  V,  THE  DAYTON  AND  VIRGINIA  TOLL- 
ROAD  COMPANY,  Respondent. 

^USteuction  of  Statutes. — In  arriving  at  the  intention  of  the  legislature, 
courts  must  look  at  the  whole  act,  its  object,  scope  and  extent,  and  find 
out  from  the  act  itself,  if  possible,  what  the  legislature  meant,  and  the 
statute  should  be  so  construed  as  to  avoid  absurd  results. 

*^i6it — Section  3  of  the  Act  of  Febbuabt  9,  1865,  Unconstitutional. — 
The  act  of  February  9,  1865  (Stat.  1864-5,  U4),  attempts  to  give  a  right 
to  Birdsall  and  his  associates  to  exercise  corporate  powers  not  provided 
for  in  the  general  law.  It  was  an  attempt  upon  the  part  of  the  legislature 
to  grant  a  special  privilege  to  one  corporation  that  could  not  be  enjoyed 
by  any  other,  and  is  in  violation  of  section  1,  Articfe  YIII,  of  the  Con- 
stitution. 

*^^ucHisB  Grants  Gonstbued. — Any  ambiguity  in  the  terms  of  the  grant  of 
a  franchise  must  be  construed  against  the  grantees,  and  in  favor  of  the 
public. 
^oijTBACT  OF  Dedication  by  Acceptance  of  Fbanchise. — The  act  of  Feb- 
ruary 9, 1865  (Stat.  1864-5,  144),  granting  a  toll-road  franchise  to  Fred- 


156  State  of  Nevada  v.  Toll-Koad  Co.  [Sup.  Ct. 

Argument  for  Eelator. 

erick  Birdsall  and  his  associates,  and  the  acceptance  thereof  hy  the 
grantees,  amounted  to  a  contract  to  dedicate  the  road  to  the  public  at  the 
expiration  of  the  time  mentioned  in  the  franchise. 
Dedication  op  Toll  'Bold  to  Publio  Use. — By  allowing  travelers  to  pass 
over  the  road,  and  by  collecting  tolls  thereon,  Birdsall  and  his  asso- 
ciates dedicated  the  road  to  the  public  use. 

This  information  in  the  nature  of  a  quo  toarranto  was 
originally  brought  in  this  Court  to  obtain  a  decree  ousting 
the  respondent  from  all  right,  privilege  and  franchise  iii 
and  to  a  certain  toll-road  situate  in  Lyon  County,  Nevada. 

The  facts  are  stated  in  the  opinion. 

Creorge  JV.  Keith  and  B.  H.  Taylor,  for  Belator. 

I.  The  passage  of  the  act  of  February  9, 1865  (Stat.  1864-5, 
144),  and  the  acceptance  by  Birdsall  and  his  associates  of 
the  franchises,  constituted  a  contract  between  them  and  the 
State.  (Trustees  Dartmouth  College  y.  Woodward,  4  Wheat- 
624-644;  Fletcher  y.  Peck,  6  Cranch,  136-139;  State  of  Neia 
Jersey  v.  Wilson,  7  Cranch,  164;  Town  of  Pawlet  v.  Clark, 
9  Cranch,  292;  State  v.  LaJce,  8  Nev.  276.) 

By  the  terms  of  this  contract,  Birdsall,  his  associates  and 
assigns,  were  to  have  the  franchise  for  ten  years.     But  it  is 
contended  that  at  any  time  within  the  ten  years  named  in 
the  act,  the  owners  of  the  road  might,  under  the  authority 
of  the  third  section  of  the  act,  incorporate  under  the  gen- 
eral incorporation  laws  of  the  State,  and  thus  extend  the 
franchise  fifty  years.     If  this  third  sect^pn  means  anything, 
it  means:   First,  that  the  incorporation  must  be  created 
under  general  laws  then  in  force;  and  second,  that  the  cor- 
poration shall  exist  for  no  longer  than  the  time  mentioned 
in  section  1,  and  if  there  be  any  ambiguity  in  these  respects 
it  should  be  construed  in  favor  of  the  public  and  against 
the  grantees.     (Angell  on  Highways,  Sees.  357,  368;  State 
V.    Virginia  and  Truckee  B,  B.,  7  Nev.   299.)     We  urge, 
therefore,  that  the  third  and  first  sections  of  the  act  should 
be  construed  together;  and  that  the  third  section  embodied 
into  the  act  the  general  incorporation  laws,  with  the  proviso 
that  is  contained  in  the  first  section,  as  to  the  duration  of 
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the  existence  of  the  corporation,  should  such  corporation 
be  formed.  The  State  having  granted,  and  Birdsall  and  his 
associates  having  accepted  the  franchise  for  the  period  of 
ten  years  and  no  longer,  no  act  of  the  grantees  could  en- 
large the  franchise.  Birdsall  and  his  associates  could  not 
convey  to  respondent  any  greater  right  than  that  which  they 
acquired  from  the  State.  It  has  always  been  the  policy  of 
the  State  to  so  limit  road  and  bridge  franchises  that  within 
a  reasonable  time  they  should  become  the  property  of  the 
public.  All  the  special  franchises  granted  by  the  legislature 
of  the  Territory  of  Nevada  and  the  State  of  Nevada  hereto- 
fore, have  been  limited  to  a  few  years;  in  no  instance,  we 
believe,  extending  beyond  ten  years.  The  general  act  in 
relation  to  the  construction  and  maintenance  of  toll-roads 
(Stat.  1864-5,  254)  limits  the  time  to  ten  years  in  the  first 
instance,  and  to  fifteen  years  absolutely.  If  a  corporation 
may  be  formed  under  the  general  incorporation  act,  to  con- 
struct and  maintain  toll-roads,  the  right  to  collect  tolls  can 
be  obtained  only  by  a  compliance  with  the  provisions  of  the 
act  approved  March  8,  1865.  (Stat.  1864-5,  254.)  ,  At  the 
time  of  the  formation  of  the  corporation  defendant,  a  com- 
pliance with  this  act  was,  and  still  is,  the  only  way  in  which 
there  can  be  acquired  a  right  to  collect  tolls  on  roads  in  this 
State.  Since  the  passage  of  this  act,  the  ground  of  a  special 
franchise  for  that  purpose  by  the  legislature  would  be  re- 
pugnant to  sections  20  and  21  of  Article  IV  of  the  Constitu- 
tion of  the  State. 

The  franchise  under  consideration,  by  its  terms,  expired 
•February  9,  1875.  At  that  time  the  ownership  of  that  por- 
tion of  respondent's  road  lying  in  Lyon  County  vested  in 
said  county,  and  the  right  of  Birdsall,  his  associates  and 
assigns,  to  collect  tolls  ceased.  (Stat.  1864-5,  256,  Sec.  7; 
State  Y.  Lake,  8  Nev.  276;  State  v.  iliaine,  27  Conn.  644.) 

II.  When  Birdsall  and  his  associates  accepted  the  fran- 

cbiseand  commenced  to  exercise  the  rights  thereby  granted, 

they  dedicated  the  road  to  the  public  uses.     (State  v.  Lake, 

8  Nev.  276;  State  v.  Maine,  27  Conn.  644.) 

A  toll-road  is  a  public  highway.     There  can  be  no  such 
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thing  in  this  country  as  a  private  toll-road.  (A.ngell  on 
Highways,  Sec.  9;  Commonivealth  v.  Wilkinson^  16  Pick. 
175,  and  State  v.  Maine,  supra,) 

In  reply  to  respondent's  brief,  counsel  cite  the  following 
additional  authorities:  Taylor  v.  Palmer,  31  Cal.  240;  City 
of  San  Francisco  v.  Kehey,  5  Cal.  169;  People  v.  WMte,  34 
Cal.  183;  Burnham  v.  Ha7js,  3  Cal.  115;  People  v.  Wdb,  U 
Cal.  329;  Hess  v.  Pegg,  7  Nev.  26. 

Letms  &  Deal,  for  Respondent. 

I.  It  is  admitted  in  this  case  that  the  road  in  question  was 
built  and  completed  prior  to  the  passage  of  the  act  authoriz- 
ing the  collection  of  tolls;  that  the  defendant  is  legally  in- 
corporated, this  being  a  fact  alleged  in  the  petition  as  well 
as  in  the  answer,  and  that  the  rates  were  duly  fixed  by  the 
county  commissioners.  It  must  also  be  borne  in  mind  by 
the  court,  that  there  was  no  attempt  at  showing  that  the 
road  was  ever  opened  to  the  public,  or  used  in  any  way 
other  than  as  a  private  road,  prior  to  the  time  the  franchise 
was  granted  to  Birdsall  and  his  associates. 

n.  We  contend  that  if  it  be  possible  to  sustain  two  acts  by 
interpreting  them  so  that  there  will  be  no  conflict,  it  must 
be  done;  that  the  act  giving  us  the  right  to  collect  tolls  for 
ten  years,  can  be  construed  so  that  there  will  be  no  conflict 
between  it  and  the  right  which  we  claim  as  a  corporation 
to  collect  for  the  period  of  fifty  years;  that  by  the  inter- 
pretation placed  upon  the  acts  by  the  relator,  the  conflict  is 
irreconcilable,  and  therefore  should  not  be  adopted;  that  the 
general  incorporation  act,  by  means  of  section  3  of  our  act, 
becomes  a  part  of  the  latter,  and  that  it  would  necessarily 
follow  the  first  section  of  our  act.  If,  therefore,  there  be 
any  conflict  between  the  general  incorporation  law  and  the 
first  section  of  the  Birdsall  act,  that  first  section  must  givo 
way,  and  consequently  Birdsall  and  his  associates,  instead 
of  being  limited  to  ten,  were  given  the  right  to  collect  tolls 
for  fifty  years;  that  if  the  limitation  of  ten  years  was  in- 
tended to  apply  to  the  corporation  to  be  created  by  Birdsall 
and  others,  then  such  limitation  was  unconstitutional,  and 
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3onsequently  cannot  be  held  to  be  a  limitation  upon  the 
•ightof  the  corporation;  that  under, the  third  section  of  the 
Birdsall  act,  he  and  his  associates  could  incorporate  at  any 
iime  before  the  expiration  of  their  franchise;  that  they  did 
lot  incorporate  until  there  was  an  act  in  force  clearly 
rathorizing  a  corporation  for  toll-road  purposes;  they  were 
herefore  authorized  to  incorporate  independent  of  section 
\  of  the  Birdsall  act;  that  the  road  was  a  private  road  prior 
otbeact  granting  .the  franchise,  and  always  has  been  so; 
bat  the  act  of  Congress  of  July,  1866,  confirmed  the  de- 
endant's  title  to  the  road;  and  as  the  road  act  authorizing 
he  commissioners  to  claim  and  continue  toll-roads  was 
dopted  after  our  rights  attached  to  the  private  road,  that 
ct  does  not  affect  the  defendant;  so  it  may  still  claim  it  as 
private  road,  even  if  it  cannot  collect  tolli3. 
In  support  of  these  views,  which  were  discussed  at  length, 
ounsel  cite  the  following  authorities:  Sedgwick  on  Statu- 
)Ty  Construction,  126,  127;  41  Mo.  24;  1  Black.  470;  22 
!al.  432;  Sedgwick  on  Stat.  Const.  49,  50,  107;  Hall  v. 
'ray,  51  Mo.  288;  State  v.  Tucker,  46  Ind.  355;  1  Comp  L. 
392;  Kenned?/  &  Keating  v.  Chollar-Potosi  Co.,  3  Nev.  374; 
tde  V.  Mudcl,  3  Foster  (N.  H.)  327;  Washburn  on  Ease- 
lents.  Sees.  133,  180;  24  Pick.  71;  5  Selden,  256. 

By  the  Court,  Hawley,  C.  J. : 

On  the  9th  day  of  February,  1865,  the  legislature  passed 
n  act  granting  to  Frederick  Birdsall  and  his  associates  a 
"anchise  to  collect  such  tolls  as  the  commissioners  of  Storey 
Qd  Lyon  Counties  might  fix,  for  the  space  of  ten  years 
fter  the  passage  of  said  act,  upon  the  road  known  as  the 
^ayton,  Virginia  and  Carson  Toll  Eoad.     (Stat.  1864-5, 

a.) 

The  road  was  built  prior  to  the  passage  of  said  act  over 
Qd  upon  the  public  land  of  the  United  States.  Eespond- 
Qt  was  incorporated  January  15,  1874,  and  is  the  suc- 
sssor  in  interest  of  said  Birdsall  and  his  associates.  It  is 
laimed  by  the  relator  that  the  franchise,  granted  by  said 
ct,  lapsed  on  the  9th  day  of  February,  1875,  and  that  by 
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the  provisions  of  section  seven  of  *'An  act  to  provide  f( 
constructing  and  maintaining  toll-roads  and  bridges  in  tl 
State  of  Nevada,  approved  March  8,  1865"  (Stat.  1864- 
254),  the  ownership  of  said  road  then  vested  in  the  countii 
where  the  road  is  located. 

Eespondent,   in  order  to  avoid  the  plain  provisions 
the   statute,    asserts   a  right   under   section   three   of  tl 
act  of  February  9,  which  provides  that  "the  owners 
said  road  may  incorporate  the  same  under  the  general  i 
corporation  laws  of  this  State,"  and  argues  that  Birdsj 
and  his  associates  could  under  this  section  incorporat 
and  that  by  so  doing,  notwithstanding  the  provisions 
sectioti  one  of  said  act  limiting  the  franchise  to  ten  yeai 
they  were  given  the  right  to  collect  toll  for  fifty  years  fro 
the  time  of  their  incorporation,  that  being  the  time  spe( 
fied  in  the  general  law  for  the  existence  of  the  corporatio 
Can  this  position  be  sustained  by  any  rule  of  law  or  logic 
course  of  reasoning?     We  think  not.     In  arriving  at  the  i 
tention  of  the  legislature  we  must  look  at  the  whole  act,  i 
object,  scope  and  extent,  and  find  out,  from  the  act  itself 
possible,  what  the  legislature  meant,  and  the  statute  shou 
be  so  construed  as  to  avoid  absurd  results.     The  object 
the  law  was  to  give  a  franchise  to  the  parties  therein  nam( 
to  collect  tolls  upon  a  certain  road  for  a  fixed  period 
time. 

Why  was  section  three  inserted  in  the  act? 

The  general  law  providing  for  the  formation  of  corpora 
tions  in  existence  at  the  time  of  the  passage  of  the  act  i 
question  was  limited  to  '*  manufacturing,  mining,  milling 
ditching,  mechanical,  chemical,  building  and  farming  pm 
poses."  (Stat.  1864,  49.)  It  did  not  authorize  an  incoi 
poration  for  the  purpose  of  constructing  or  maintaining  toll 
roads.  In  considering  the  entire  act  with  reference  to  tb 
then  existing  laws  it  seems  to  us  quite  clear  that  it  was  th' 
intention  of  the  legislature  to  give  to  Birdsall  and  his  asso 
ciates  special  authority  to  create  and  form  a  corporation  t< 
conduct  and  carry  on  the  business  of  collecting  tolls,  an< 
under  their  corporate  name  to  possess  and  enjoy  the  rights 
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franchises  and  immunities  of  the  toll-road  mentioned  in  sec- 
tion one.     If  it  had  been  the  intention  to  extend  the  fran- 
chise for  fifty  years  more,  as  claimed  by  respondent,  the 
legislature  would  certainly  have  inserted  a  proviso  to  the 
effect  that  if  the  owners  of  said  road  did  incorporate,  then 
the  franchise  granted  by  the  first  section  should  be  ex;tended 
for  the  full  time  of  the  existence  of  said  incorporation.     In 
the  absence  of  such  a  clause  it  is  evident  that  it  was  not  the 
intention  to  extend  the  time  of  the  franchise  beyond  the  time 
specified  in  section  one.     It  does  not  necessarily  follow  that 
because  the  power  was  given  to  incorporate,  that  the  time 
should  be  specified  for  fifty  years.     It  is  true  that  the  time 
of  the  existence  of  any  incorporation  under  the  general  law 
was  not  restricted  under  fifty  years,  but  the  existence  of  the 
corporation  was  dependent  upon  the  time  specified  in  the 
articles  of  incorporation,  and  any  number  of  years  the  incor- 
porators saw  fit  to  mention  not  exceeding  fifty  niight  be 
inserted.     If  the  legislature  had  the  power,  it  was  unneces- 
sary to  limit  the  time  of  the  existence  of  this  corporation  to 
ten  years,  because  the  first  section  of  the  act  had  already 
limited  the  business  of  collecting  tolls  to  ten  years.     If 
Birdsall  and  his  associates  incorporated,  and  if  section 
three  has  any  validity  under  the  Constitution,  they  could 
only  incorporate  to  conduct  and  carry  on  the  business  which 
was  authorized  by  section  one.     The  converse  of  this  prop- 
osition would  lead  to  absurd  results.     But  viewed  from  any 
legal  standf)X>int  of  construction,  section  three  is  clearly  un- 
constitutional.    In  our  judgment  it  attempts  to  give  a  right 
to  Birdsall  and  his  associates  to  exercise  corporate  powers 
^ot  provided  for  in  the  general  law.     It  was  an  attempt 
/^pon  the  part  of  the  legislature  to  grant  a  special  privilege 
to  one  corporation  that  could  not  under  the  then  existing 
laws  be  enjoyed  by  any  other,  and  is  clearly  in  violation  of 
section  one,  article  eight,  of  the  Constitution,  which  pro- 
^des  that  "the  legislature  shall  pass  no  special  act  in  any 
'banner  relating  to  corporate  powers  except  for  municipal 
purposes." 
Bespondent  did  not  incorporate  until  the  general  law  was 
Vol.  X.— 11 
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changed  so  as  to  include  any  "business  or  commerce." 
(Stat.  1869,  95.)  Conceding  for  argument's  sake  that  this 
law  authorized  an  incorporation  for  the  business  of  collect- 
ing tolls  and  maintaining  toll-roads,  yet  it  does  not  give  any 
right  to  respondent  to  collect  tolls  after  the  expiration  of 
the  franchise  granted  by  the  act  of  February  9,  1865.  The 
right  to  collect  tolls  was  given  by  said  act  and  is  derived 
entirely  from  it.  No  other  la*w  then  in  existence  authorized 
the  collection  of  tolls  upon  said  road  and  no  law  has  since 
been  passed  extending  the  franchise,  and  no  extension  of 
time  has  been  granted  or  allowed  by  the  board  of  connty 
commissioners  of  Lyon  County  under  section  seven  of  the 
act  of  March  8,  1865. 

Under  an  almost  universal  rule  of  construction,  the  act 
under  review  must  be  considered  and  treated  as  an  agree- 
ment between  Birdsall  and  his  associates  and  the  public, 
the  terms  of  which  are  expressed  in  the  statute.  If  there 
is  any  ambiguity  in  the  language  used,  the  act  must  be  con- 
strued against  the  grantees  and  in  favor  of  the  public.  The 
grantees  take  nothing  by  implication  and  can  claim  nothing 
but  what  is  clearly  given  them  by  the  law.  (Angell  on 
Highways,  Sec.  368;  Lake  v.  Virginia  and  Truckee  R.  B,  Cb., 
7  Nev.  299,  and  authorities  there  cited.) 

The  fact,  claimed  by  respondent,  that  the  road  was  pri- 
vate property  at  the  time  of  the  passage  of  the  act,  and  that 
no  person  could  travel  over  it  without  permission  of  the 
owners,  does  not  destroy  the  statutory  contract  to  dedicate 
the  road  to  the  public  in  consideration  of  the  privilege  of 
collecting  tolls  thereon  for  the  period  of  ten  years.  By  al- 
lowing travelers  to  pass  over  the  road  and  by  collecting 
tolls  thereon  they  dedicated  their  road  to  the  public  use, 
and  the  general  public  have  acquired  such  an  easement  to 
travel  over  the  road  as  precludes  the  owners  fron^  asserting 
any  ownership  inconsistent  with  such  use.  (Angell  on 
Highways,  Sec.  142;  Ogle  v.  P.  W.  and  B.  R.  R.  Co.,  3 
Houston's  Del.  272;  City  of  Shreveport  v.  Walpole,  22  La- 
Ann.  526;  State  ex  rel.  Boardman  v.  LaJce,  8  Nev.  284,  and 
authorities  there  cited.) 
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Judgment  must  be  entered  against  respondent,  ousting  it 
•om  the  right,  privilege  and  franchise  of  demanding,  col- 
lating or  receiving  tolls  upon  that  portion  of  the  road  men- 
oned  in  the  act  of  February  9, 1865,  which  is  situate  within 
le  county  of  Lyon,  State  of  Nevada. 
It  is  so  ordered. 


[No.  702.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  JOHN 
MYATT,  Appellant. 

"^INOE  Sufficient  to  GoNsnTUTE  Mubdeb. — The  testimony  in  this  case 
shows  that  there  was  not  only  some  eTidence  tending  to  show  that  de- 
fendant'shot  deceased,  but  that  there  was  considerable  evidence,  aU 
pointing  directly  to  the  defendant  as  the  gnilty  party. 

SEN  Judgment  mat  be  Affibmed  without  Abgument. — Where  the  appel- 
lant fails  to  appear  and  file  any  points  or  authorities  in  a  criminal  case, 
the  Supreme  Court  may  affirm  the  judgment  appealed  from,  without 
examining  the  assignment  of  errors  in  the  record. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial 
istrict,  Elko  County.* 

Defendant  was  indicted  for  the  murder  of  James  Morgan 
J  shooting  him  with  a  pistol,  on  the  21st  day  of  Decem- 
ir,  1873,  at  the  town  of  Elko,  in  Elko  County.  He  was 
led  March  28,  1874,  and  found  guilty  of  murder  in  the 
icond  degree,  and  sentenced  to  imprisonment  in  the  State 
ison  at  hard  labor  for  the  term  of  twelve  years.  This 
)peal  is  from  the  judgment. 

There  was  no  appearance  upon  the  part  of  counsel  for 
Jpellant  in  the  Supreme  Court. 
The  facts  considered  are  fully  stated  in  the  opinion. 

jF.  if.  Smiihf  for  Appellant. 

J,  B.  KiUrell,  A/tomey-Oeneraly  for  Eespondent. 

By  the  Court,  Hawley,  C.  J. : 

Appellant  was  convicted  of  murder  ip  the  second  degree. 
0  the  assignment  of  errors  it  is  claimed  that  'Hhere  is  no 
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evidence  sliawing,  or  tending  to  show,  that  the  defendant 
shot  oi:  killed  James  Morgan."  The  evidence  is  circum- 
stantial. James  Morgan  (deceased)  was  shot  on  the  night 
of  December  21,  1873,  with  a  pistol-ball,  which  penetrated 
through  the  door  of  his  room,  at  No.  4  adobe  row,  in  the 
town  of  Elko.  The  circumstances  tending  to  prove  the 
guilt  of  My^tt  (defendant),  briefly  stated,  are  as  follows: 
On  the  night  of  the  homicide  the  parties  were  both  intoxi- 
cated. Between  ten  and  eleven  o^clock,  they  had  a  diffi- 
culty at  Ide's  saloon.  Morgan  pulled  out  some  money  and 
said,  '*!  have  got  lots  of  money."  A.  bystander  knocked 
the  money  out  of  his  hand  and  it  dropped  on  the  floor. 
Morgan  and  Myatt  commenced  picking  it  up,  and  scram- 
bling for  it;  each  picked  up  some,  when  Morgan  told  Myatt 
**that  he  wanted  him  to  give  him  his  money;"  then  Myatt 
said,  "he  would  not  give  it  to  him,"  that  **he  had  two  dol- 
lars and  he  was  going  to  keep  it."    Morgan  said  "he  did 

not  want  any (using  an  opprobrious  name  and 

epithet)  to  keep  his  money."  Then  Myatt  struck  him.  The 
parties  were  separated,  and  Myatt  then  gave  Morgan  the 
money.     Myatt,  after  this  difficulty,  alluding  to  Morgan, 

said,  "I  will  kill  that,  or  any  other (using  the 

same  opprobrious  name  and  epithet)  that  says  I  kept  his 
money."  Shortly  after  this,  Myatt  proposed  to  Moi^n  to 
go  home,  and  promised  to  go  with  him.  They  left  this 
saloon  together  and  went  to  the  Bank  Exchange  saloon, 
where  they  were  heard  angrily  talking  about  money  matters. 
At  fifteen  minutes  before  eleven  o'clock  the  parties  were  at 
Bischoff's  saloon,  where  they  drank  liquor  and  had  some 
cigars,  Morgan  paying  for  both.  They  remained  but  a  few 
minutes  and  left  the  saloon  together,  and  were  heard  quar- 
reling outside  on  the  porch.  This  saloon  is  about  eighty 
feet  from  No.  4  adobe  row.  The  persons  who  were  at  this 
saloon,  about  ten  minutes  after  Myatt  and  Morgan  left, 
heard  a  pistol-shot  in  the  direction  that  Morgan  was  killed, 
and  heard  one  or  two  cries  or  groans,  one  witness  recog- 
nizing the  exclamation.  Oh!  A  man  named  May,  liviflg 
with  Morgan  at  No.  4  adobe  row,  was  aroused  from 
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between  eleven  and  twelve  o'clock;  he  thought  something 
shook  the  house  as  if  something  fell  down;  got  up  and 
found  Morgan  in  a  sitting  posture  and  tried  to  put  him  to 
bed,  but  Morgan  was  too  heavy  arid  he  could  not  do  it. 
May  did  not  know,  at  this  time,  that  Morgan  was  shot — 
thought  he  was  drunk — put  a  pillow  under  his  head  and 
covered  him  with  a  pair  of  blankets  and  went  away  from  the 
house,  leaving  Morgan  lying  on  the  floor.  A  woman  living 
in  No.  5  adobe  row,  was  in  bed;  a  little  after  eleven  o'clock 
she  heard  two  persons  come  to  the  door  of  No.  4.  She 
heard  one  man  go  inside  the  house  and  one  man  remained 
outside;  she  heard  the  man  outside  call  to  the  man  inside, 
"Jim!  Jim!  come  out  here;"  at  the  same  time  using  bad 
language.  The  man  outside  then  said,  **  Jim,  if  you  don't 
come  out  I  will  shoot  right  through  the  door."  Then  a  shot 
was  fired,  and  she  heard  a  man  fall  in  the  room  and  ex- 
claim, **0h  Lord  God!  Murder!"  The  man  outside  then 
ran  away,  and  she  heard  May,  after  this,  get  up,  and  heard 
him  trying  to  get  Jim  up,  and  also  heard  May  when  he  left 
the  house. 

The  next  morning  May  returned  and  found  Morgan  lying 
iu  the  same  position  that  he  had  left  him.  After  cooking 
breakfast  in  the  same  room  where  the  body  lay,  and  failin^: 
iu  bis  efforts  to  arouse  the  deceased,  he  called  in  a  friend, 
who  discovered  that  Morgan  was  dead.  The  coroner  was 
then  called,  and  he  found  the  deceased  lying  on  his  back, 
bis  feet  next  the  door,  about  on  a  line  with  the  doorway. 
The  door  opened  directly  into  the  room  where  he  was  lying. 
A  pistol-ball  had  been  shot  through  the  edge  of  the  door 
at  the  opening  of  the  same;  the  hole  made  by  the  ball  ap- 
peared to  be  a  fresh  one;  it  also  appeared  that  a  ball  going 
through  the  door  at  this  point  would  have  been  likely  to 
pass  through  or  hit  the  body  of  deceased — if  standing  up 
^d  in  range — at  the  place  where  the  wound  was  made. 
The  physician  found  a  wound  made  by  a  pistol-ball,  which, 
^  his  judgment,  was  suflScient,  and  would  be  likely  to  pro- 
duce death.  Myatt  was  arrested  the  morning  after  the 
homicide.     On  the  day  of  his  arrest,  he  said  to  the  oflScers 
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having  him  in  charge,  'Hhat  if  he  did  kill  Jim  Morgan! 
did  not  know  it."  In  his  conversation  with  the  officers 
used  this  expression  relative  to  the  killing  of  Morgan:  ' 
was  drunk;  and  if  I  did  do  it  I  have  forgotten  it."  Shei 
Scott  asked  Mjatt  **if  he  shot  Jim  Morgan."  Mjatt : 
plied,  **I  don't  know  whether  I  shot  him  or  not;  I  ca 
tell  whether  I  shot  Morgan  or  not;  if  I  did,  I  did  not  into 
to."  Myatt  stated  that  he  took  his  pistol  down  town  wi 
him  that  night  and  said  he  did  not  know  what  made  h 
take  it.  The  pistol  was  found  in  Myatt's  house  with  t 
shots  out  of  it,  and  had  the  appearance  of  having  b( 
recently  discharged.  Myatt  at  one  time  said  that  he  fii 
the  pistol  oflf  the  morning  previous  to  his  arrest  at  an  Ind 
dog;  at  another  time  he  said  he  had  shot  the  pistol  off  a 
rabbit.  He  told  the  sheriff  and  other  persons  that  he  w< 
home  with  Morgan  and  went  into  the  house,  staid  a  sh 
time  and  went  home.  In  his  testimony  at  the  trial  he  < 
nied  having  gone  to  the  house  with  Morgan,  denied 
knowledge  of  the  killing  of  Morgan,  and  denied  having  ma 
any  of  the  statements  as  testified  to  by  the  officers.  Di 
ing  the  time  of  his  confinement  in  the  county  jail,  abc 
ten  days  before  his  trial,  he  was  caught  in  an  attempt 
saw  off  one  of  the  iron  bars  at  the  window,  which,  if  si 
cessful,  would  have  enabled  him  to  make  his  escape. 

From  this  brief  statement  it  will  readily  be  seen  tl 
there  was  not  only  some  evidence  tending  to  show  that  ( 
fendant  shot  James  Morgan,  which  was  proper  to  be  sr 
mitted  to  the  jury,  but  that  there  was  considerable  jevident 
all  pointing  directly  to  the  defendant  as  the  guilty  party. 

Numerous  objections  are  specified  in  the  assignment 
errors,  to  the  rulings  of  the  court  in  excluding  evider 
and  in  giving  and  refusing  certain  instructions.  The 
being  no  appearance  on  the  part  of  the  appellant,  and 
points  and  authorities  being  filed  on  his  behalf,  we  do  i 
feel  called  upon  to  notice  the  several  objections  thus  mac 

The  statute  provides  that  **  judgment  of  affirmance  m 
be  granted  without   argument,   if  the   appellant   fail 
appear."  (Stat.  1861,  p.  487,  Sec.  484.)    While  we  thi 
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that  the  several  objections  are  without  merit,  it  must  not 
be  expected  that  when  the  appellant  fails  to  appear,  we 
will  grope  in  darkness  in  search  of  some  fancied  error,  in 
order  to  show  that  it  is  not  sustained  bj  the  facts  nor  sup- 
ported by  the  law. 
The  judgment  of  the  district  court  is  affirmed. 


[No.  715.] 

THE  STATE   OF   NEVADA    ex  rel.    WILLIAM    H. 
SEARS,  Relator,  v.  W.  T.  WRIGHT  et  al.,  Con- 

STITUTINa  THE  BOARD  OF  TRUSTEES  OF  THE  AlLEN  COM- 
PANY, Respondents. 

Mandamus — How  Sebyed. — The  service  of  the  alternative  writ  of  mandamus 
npon  the  president  of  a  corporation :  Ileldt  sufficient  in  this  case.  The 
better  practice  is  to  serve  each  individual  trustee. 

I^lKlHD  FOB  AnNUAIi  ElBCTION    OF  TbUSTEES— IJPON  WHOM    SeBVED. — It  is 

not  necessary  that  a  demand  for  an  annual  election  of  trustees  should 
be  made  upon  the  board  of  trustees  when  in  session;  a  demand  upon 
each  individual  trustee  of  the  corporation  is  sufficient. 

Mandamus — How  Dibeoted. — A  mandamus  directed  against  the  individual 
trustees  constituting  the  board  of  trustees  of  a  corporation  is  virtually 
the  same  as  if  directed  against  the  board  of  trustees,  and  is  sufficient 

Vebihoation  to  Petition  fob  Mandamus. — The  verification  to  a  petition 
for  mandamus  in  the  form  of  a  jurat  to  ordinary  affidavits  is  sufficient. 

taEBVENTEON  IN  Mandamus. — To  entitle  a  party  to  intervene  in  proceedings 
for  a  writ  of  mandamus,  it  must  be  shown  that  the  applicant  would  either 
gain  or  lose  by  the  direct  legal  operation  or  effect  of  any  decision  that 
might  be  rendered. 

Mandamus — Intbbest  of  Belatob. — Before  relator  can  obtain  the  writ  of 
mandamus,  he  must  establish  sufficient  facts  to  show  that  he  has  a  legal 
right  to  have  something  done  by  respondents  which  they  have  refused 
to  do. 

*^**M.— The  relator  should  not  be  compelled  in  an  application  for  mandamus 
to  contest  his  rights  against  third  persons;  the  investigation  should  be 
limited  to  such  facts  as. are  necessary  to  determine  the  rights  of  the  par- 
ties properly  before  the  court. 

^xm— MiNiNo  Stock. — Where  relator  asks  that  an  annual  election  of 
trustees  shall  be  held  as  provided  by  law,  and  comes  into  court  the  ap- 
parent owner  of  the  stock  in  his  possession,  and  the  respondents  admit 
that  he  paid  the  assessment  thereon  as  levied  by  them,  and  that  at  his 
request  they  issued  to  him  the  identical  stock  presented  in  court,  he  has 
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shown  such  an  interest  in  the  stock  against  respondents  as  entitles  him 
to  the  writ  of  mandamus. 

Annual  Eleotion  of  Tbustees — Bights  of  Stoceholdebs. — ^The  legal  right 
to  have  an  annual  election  of  trustees  of  a  corporation  as  required  by 
law  (Stat.  1875,  68)  belongs  to  any  stockholder,  independent  of  the 
number  of  shares  of  stock  owned  by  him. 
Beallyy  «7.,  disserding: 

Mandamus — When  Pbopeb  Bkmedy. — The  mere  fact  that  an  action  or  pro- 
ceeding will  lie  does  not  necessarily  supersede  the  remedy  by  manda- 
mus. The  relator  must  not  only  haye  a  specific,  adequate  and  legid 
remedy,  but  it  must  bo  one  competent  to  afford  relief  upon  the  very  sab- 
ject-matter  of  his  application. 

This  was  an  original  application  to  the  Supreme  Court 
for  a  writ  of  mandamus    to  compel  respondents,  ^7.  T. 
Wright,  John  Skae,  L.  Eeynolds  and  Dennis  Driscoll,  as 
trustees  of  the  Allen  Company,  a  corporation  formed  and 
existing  under  the  laws  of  the  State  of  Nevada,  to  forthwith 
call  a  meeting  of  the  stockholders  of  said  corporation,  for 
the  purpose  of  holding  an  annual  election  of  a  board  of 
trustees.     The  form  of  the  jurat  to  the  petition  was  "sub- 
scribed and  sworn  to  before  me,  this  15th  day  of  May,  A.P- 
1875.     Chas.  F.  Bicknell,  Clerk."    This  was  the  only  affi- 
davit annexed  to  the  petition. 

The  other  facts  are  stated  in  the  opinion. 

De  Long  &  Belknop  and  William  H.  Sears,  for  Belator. 
miitman  &  Wood,  for  Respondents. 

By  the  Court,  Hawley,  C.  J. : 

Relator  in  his  petition  alleges:  that  the  Allen  Company  »-  * 
a  corporation;  that  its  capital  stock  is  divided  into  on^  ^ 
thousand  eight  hundred  and  fifty  shares;  that  relator  is  th.  ^ 
owner  and  in  the  actual  possession  of  one  thousand  eigl^*- ' 
hundred  and  seventeen  shares;  that  the  business  and  afl&dr'^ 
of  the  Allen  Company  is  managed  and  controlled  by  responi^' 
ents  as  trustees;  **  that  there  has  been  no  election  of  a  boar^ 
of  trustees  or  other  oflScers,  by  the  stockholders  of  said  co^^^ 
poration,  for  over  three  years  last  past,  nor  has  there  be^^ 
any  stockholders'  meeting  of  said  corporation  called  icy^ 
such  pui*pose;  but  said  trustees,  in  defiance  of  the  rights  o/ 


'^ 
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the  stockholders  and  in  violation  of  law  and  the  by-laws  of 
said  corporation,  have  refused,  and  still  continue  to  refuse 
to  call  any  meeting  of  stockholders  for  the  purpose  of 
electing  trustees;"  that  respondents,  in  February  last,  levied 
an  assessment  upon  the  capital  stock  of  said  corporation 
of  five  dollars  per  share;  that  on  May  10,  relator  then 
being  the  owner  and  holder  thereof,  presented  to  re- 
spondents certificates  of  the  capital  stock  of  said  corpora- 
tion, representing  one  thousand  eight  hundred  and  seven- 
teen shares;  that  relator  then  paid,  and  the  respondents 
accepted  and  received,  nine  thousand  one  hundred  and 
'fifteen  dollars  for  the  assessment  and  costs  of  advertising 
the  same;  that  respondents  at  the  same  time  accepted  and 
received  said  one  thousand  eight  hundred  and  seventeen 
shares  and  ijancelled  the  same,  and  issued  and  delivered  to 
relator  certificates  of  stock  of  said  corporation  in  lieu  there- 
of, representing  one  thousand  eight  hundred  and  seventeen 
shares  in  the  name  of  relator,  "which  said  certificates 
J'elator  now  holds,  owns  and  possesses;"  that  there  has  been 
Qo  election,  annual  or  otherwise,  of  a  board  of  trustees  of 
^id  corporation,  called  or  held  within  three  years  last  past; 
tat  relator,  on  May  14,  served  upon  each  of  respondents  a 
notice  demanding  that  they  should  call  a  meeting  of  the 
tockholders  for  the  purpose  of  electing  a  new  board  of 
'Ustees,  and  that  respondents  have  refused  to  comply  with 
^ch  demand. 

tJpon  presenting  his  petition,  relator  obtained  an  alter- 
ative writ,  which  was  served  upon  *'  W.  T.  Wright,  the 
^sident  of  the  board  of  trustees  of  the  Allen  Company." 
1.  Bespondents  DriscoU,  Skae  and  Eeynolds,  specially 
;>pear  and  move  to  quash  the  writ. 

^hile  we  think  the  better  practice  would  be  to  serve  each 
^dividual  trustee,  yet  we  do  not  think  that  under  the  pro- 
^sions  of  the  statute  it  is  absolutely  necessary  so  to  do. 
He  proceedings  are  instituted  not  against  respondents  as 
^dividuals,  but  in  their  representative  capacity  as  trustees. 
k  is  virtually  the  same  as  if  commenced  directly  against 
lie  board  of  trustees.  The  service,  therefore,  upon  the 
^J^esident  must,  in  the  present  case,  be  held  sufficient. 
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2.  Eespondent  Wright  interposes  a  demurrer  and  claims 
"That  the  writ  doth  not  state  facts  sufficient  to  constitute 
a  cause  of  action  or  proceeding  against  him.'*    His  counsol 
argue  that  the  demand  for  an  annual  election  should  have 
been  made  upon  the  board  of  trustees  when  in  session,  aad 
rely  upon  the  principles  announced  in  The  Yellow  Jacket  S. 
M.  Go.  V.  Stevenson,  5  Nev.  224,  and  Hillyei'  et  al.  v.  The 
Overman  S,  M.  Go,,  6  Nev.  51,  to  support  this  position.  It 
is  claimed  that  these  cases  virtually  overrule  the  case  of 
The  State  ex  reh  Flagg  v.  The  Board  of  Trustees  of  the  Ladj/ 
Bryan  M,  Co.,  4  Nev.  400,  wherein  a  similar  demand  to  tbe 
one  made  in  this  case  was  held  sufficient.     We  fail  to  find 
any  conflict  in  the  reasoning  of  the  respective  opinions.  In 
our  judgment,  there  is  nothing  in  either  inconsistent  with 
the  views  expressed  in  the  others.     In  the  cases  cited  by 
counsel,  contracts  had  been  made  and  knowledge  obtained 
by  individual  trustees,  acting  in  an  individual  capacity,  and 
it  was  sought  thereby  to  bind  the  corporation,   and  the 
court  held  that  the  trustees  acting  individually,  and  not  as 
a  board,  could  not  act  for  the  corporation;  that  '*the  trus- 
tees represent  the  corporation   only  when   assembled  to- 
gether and  acting  as  a  board." 

In  the  present  case,  as  in  Flagg  v.  Lady  Bryan,  relator  is 
demanding  that  the  trustees  shall  do  an  act  which  the  law 
especially  enjoins  upon  them  as  a  duty  pertaining  to  their 
office. 

It  has  been  held  that  in  the  case  of  public  officers  who 
have  failed  to  perform  such  duties,  it  is  not  necessary  to 
make  any  demand.  {Humboldt  Gounty  v.  The  Gounty  Cotn- 
missioners  of  Ghurchill  Gounty,  6  Nev.  39;  Mottu  el  al  t. 
Primrose,  23  Md.  501;  Gommonweaith  ex  rel.  Middleton  v. 
Commissionei's  of  Alleghany  Go.,  37  Penn.  St.  246.)  li  a 
demand  is  necessary,  and  we  proceed  upon  the  theory  that 
in  cases  like  the  present  it  is,  we  do  not  think  relator  was 
bound  to  wait  until  he  caught  the  board  in  session  to  serve 
his  notice. 

In  the  case  of  Flagg  v.  Lady  Bryan,  the  trustees  had  not 
adopted  any  by-law  prescribing  the  manner  in  which  an  an- 
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niial  election  should  be  held,  and  it  was  claimed  that  in  the 
absence  of  such  a  by-law  the  time  of  calling  such  an  election 
was  in  the  discretion  of  the  trustees.  The  court  held  that  it 
was  the  duty  of  the  trustees  to  call  the  annual  election,  and 
they  could  not  avail  themselves  of  the  failure  to  adopt  a  by- 
law "  as  a  reason  why  they  should  not  do  another  act  which 
the  law  imposes  upon  them  as  a  duty."  So,  here,  it  was  the 
duty  of  the  trustees  to  meet  as  a  board  and  call  the  annual 
election.  They  cannot  excuse  themselves  for  not  complying 
with  the  law,  by  showing  that  they  have  neglected  some 
other  duty,  or  failed  to  perform  an  act  which  should  prop- 
erly precede  the  one  sought  to  be  enforced. 

If  respondents'  position  is  correct,  how  could  relator  ever 
obtain  relief?  He  must  first  proceed  to  obtain  a  writ  to 
compel  the  trustees  to  hold  a  meeting  of  the  board,  and 
while  it  is  in  session  he  must  make  his  demand  for  an 
annual  election.  Would,  not  relator  have  to  serve  a  notice 
upon  the  individual  trustees  demanding  them  to  meet 
as  a  board,  and  if  the  notice  is  insufficient  in  the  one 
case,  would  not  the  same  argument  apply  in  the  other?  At 
most,  it  is  a  distinction  without  any  substantial  difference. 
No  valid  reason,  in  our  judgment,  exists  against  the  rule  of 
practice  prescribed  in  Flagg  v.  Lady  Bryan  M.  Co.,  and  be- 
lieving it  to  be  correct  we  approve  it. 

Eespondents  also  argue  in  support  of  the  demurrer,  that 
the  action  is  wrongly  brought  against  the  individual  trus- 
tees instead  of  against  the  board  of  trustees.  We  have 
already  decided  that  the  proceeding  is  virtually  against  the 
board.  The  fact  that  it  is  directed  to  the  individuals  consti- 
tuting the  board  furnishes  no  ground  for  demurrer. 

In  Tlie  Mayor  v.  Lord,  the  writ  was  directed  to  the  mayor 
and  aldermen  of  the  city  of  Davenport,  and  it  was  claimed 
that  the  city  was  incorporated  by  the  name  and  style  of 
*'  The  City  of  Davenport,"  and  that  the  writ  ought  to  have 
been  addressed  to  the  corporation  and  was  erroneously  di- 
rected to  the  mayor  and  aldermen.  The  Supreme  Court 
of  the  United  States,  in  passing  upon  this  objection,  said : 
**  The  point  that  the  writ  was  misdirected  is  not  well  taken. 
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The  direction  was  substantially  correct,  and  the  court  prop- 
erly disregarded  the  objection."  (9  Wall.  413.)  A  similai 
objection  was  made  and  overruled  in  Fuller  v.  The  Tnisteei 
of  the  Academic  School  in  Plainfield  (6  Conn.  532). 

Another  point  raised  by  the  demurrer  is,  that  the  petitioc 
should  have  attached  to  it  the  verification  prescribed  by 
section  55  of  the  practice  act.  There  is  no  uniformity  in  the 
practice.  The  application  is  sometimes  made  in  the  fonr 
of  a  petition,  and  sometimes  in  the  form  of  an  affidavit. 
The  statute  says  the  writ  ''shall  be  issued  upon  affidavit.' 
(Stat.  1869,  264,  Sec.  448.)  Moses,  in  his  work  on  Manda 
mus,  205,  says,  "The  truth  of  the  facts  set  forth  in  th< 
petition  should  be  shown  by  the  oath  of  the  petitioner 
or  the  affidavits  of  otJiers.''  Tapping  says,  *'The  form  of  tb 
jurat  is  the  same  as  that  portion  of  an  ordinary  affidavit  ii 
a  personal  action."  (Tap.  on  Mandamus,  413.)  Such  is  th 
form  here  used,  and  we  think  it  is  sufficient. 

3.  The  Sierra  Nevada  Silver  Mining  Company  applie 
for  leave  to  intervene,  and  alleges  that  the  stock  of  th 
Allen  Company  is  now,  in  its  entirety,  the  property  c 
applicant;  that  relator  hath  no  right,  title,  interest,  c 
ownership  in  the  same,  or  any  part  thereof;  that  shoul 
the  prayer  of  the  writ  be  granted,  it  would  directly  afifec 
adversely,  the  rights  of  applicant;  "that  it  hath  cone 
menced  suit  against  the  relator  and  the  Allen  Compan 
to  recover  said  stock  mentioned  in  the  writ  herein  e 
claimed  by  relator,  which  suit  is  pending  in  the  distri< 
court  of  the  first  judicial  district  of  the  State  of  Nevada." 

It  is  claimed  that  the  applicant  brings  itself  within  tb 
rule  laid  down  in  Harlan  v.  The  Eureka  Mining  Co.,  ante  9i 
but  we  are  of  opinion  that  it  has  not  alleged  any  fact  iht 
would  make  it  either  gain  or  lose  by  the  direct  legi 
operation  or  effect  of  any  decision  that  might  be  renders 
herein.  This  action  is  to  compel  the  trustees  of  the  Alls 
Company  to  call  an  annual  election.  The  rights  of  appl 
cant  are  not  in  any  manner  prejudicially  affected  by  tb 
granting  of  the  writ  of  mandamus.  If,  as  alleged,  the  r^ 
lator  is  not  the  owner  of  the  stock,  and  the  applicant  is,  i 
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could,  by  instituting  proper  proceedings  in  the  district 
coiirt,  enjoin  relator  from  voting  the  stock  at  the  election 
vli€n  called.  Moreover,  the  applicant  shows  that  it  has 
commenced  suit  to  determine  its  rights,  and  this  question 
should,  in  our  judgment,  be  left  to  the  decision  of  the 
tribunal  in  which  such  action  is  pending.  It  can  there  be 
heard  and  judicially  determined.  If  we  should  allow  the 
iatervention,  we  could  not  render  any  decision  that  would 
determine  such  rights  or  bind  either  party.  The  interven- 
tion is  denied.  (Justice  Earll  dissents  from  the  ruling  of 
tlie  court  upon  this  point.) 

4.  Respondents  were  allowed  to  amend  their  return,  and 
having  presented  an  issue  of  fact  moved,  upon  affidavit,  for 
a  continuance,  in  order  to  procure  the  testimony  of  absent 
witnesses.  After  denying  that  relator  is  the  owner  of  the 
stock,  respondents  allege  that  the  Sierra  Nevada  Mining 
Co.  is  the  true  owner,  and  entitled  to  the  possession  thereof. 
Respondents  have  the  right  to  show  that  relator  has  no 
beneficial  interest  in  the  subject-matter  of  his  application. 
Before  he  can  obtain  the  writ  of  mandamus,  he  must  estab- 
lish sufiScient  facts  to  fehow  that  he  has  a  legal  right  to  have 
something  done  by  respondents  which  they  have  refused  to 
do.  If  he  forged  the  certificates  of  stock  found  in  his  pos- 
session, or  in  any  manner  feloniously  obtained  the  posses- 
sion thereof,  he  would  not  have  any  standing  in  court,  and 
^ould  not  be  entitled  to  the  writ.  He  should  not,  however, 
^Q  compelled,  in  a  summary  proceeding  of  this  character, 
'•o  contest  his  rights  against  the  claims  of  third  persons. 
The  investigation  should  be  limited  to  such  facts  as  are 
^^cessary  to  determine  the  rights  of  the  parties  properly 
^^iore  the  court.  Respondents,  by  their  return,  seek  to 
"ring  into  court  the  Sierra  Nevada  Mining  Co.,  and  shield 
»^hemselves  behind  its  title,  after  its  application  to  inter- 
vene has  been  denied,  upon  the  ground  that  the  controversy 
between  it  and  the  relator  as  to  the  title  of  the  stock  can- 
not be  heard  or  determined  in  this  proceeding.  Such  a 
Practice,  in  our  opinion,  is  not  permissible.  The  facts,  as 
^eged  in  the  return,  and  set  forth  in  the  affidavit  for  con- 
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tinuance,  do  not,  in  our  judgment,  constitute  any  defens^^ 
upon  the  part  of  respondents,  to  the  writ.     Belator  coined 
into  court  the  apparent  owner  of  the  stock  in  his  possession  • 
Eespondents  admit  that  he  paid  the  assessment  thereon  af9 
levied  by  them;  that  at  his  request,  they  issued  to  him  th© 
identical  stock  which  he  presents  in  court,  and  that  th© 
stock  now  stands  in  his  name  upon  the  books  of  the  Allen. 
Company.     Upon  the  facts  thus  presented,  we  are  of  th» 
opinion  that  relator  has  shown  such  an  interest  in  the  stock, 
against  respondents,  as  entitles  him  to  the  relief  demanded. 
5.  Has  relator  a  plain,  speedy  and  adequate  remedy  afc 
law?    Eespondents  contend  that  under  the  provisions  o£ 
section  5  of  ''An  act  to  amend  an  act  entitled  *An  act  to 
provide  for  the  formation  of  corporations  for  certain  pur- 
poses,' approved  March  10,  1865"  (Stat.  1875,  68),  relator 
could  accomplish  the  same  result  sought  to  be  accomplishecl 
by  this  writ.     It  is  true,  that  under  the  provisions  of  said 
section,  the  relator,  having  a  majority  of  the  shares  o£ 
stock,  might  succeed  in  removing  the  present  trustees  and 
electing  others.     But  such  a  proceeding  does  not  dispense 
with  or  supersede  the  annual  election  provided  for  by  th^ 
same  section.     It  simply  provides  an  additional  remedy  foxr 
stockholders  holding  a  majority  of  the  stock.     It  is  ad- 
mitted that  in  a  corporation  having  one  thousand  shares  o^ 
stock,  a  stockholder  owning  but  one  share  would  be  entitle^ 
to  the  writ;  but  it  is  claimed  that  a  stockholder  owning  nin.^ 
hundred  and  ninety-nine  shares  should  be  refused.      W^-^ 
think  this  position  is  untenable.     The  object  of  the  writ  5-^ 
to  have  the  trustees  call  an  annual  election,  as  provided  \>^ 
law.     The  writ  is  issued  "to  compel  the  performance  of  a.:*i 
act  which  the  law  specially  enjoins  as  a  duty  resulting  froc*i 
an  office."     (Stat.  1869,  264,  Sec.  447.)     It  cannot  be  heL^ 
that  there  is  any  other  plain,  speedy  or  adequate  remecL^ 
by  which  the  trustees,  in  case  of  their  refusal  to  perform* 
their  duty,  can  be  compelled  to  call  an  annual  electioE^*-' 
To  our  mind,  it  is  perfectly  clear  that  the  legal  right  fc^ 
have  such  a  duty  enforced  belongs  to  any  stockholder  ix^' 
dependent  of  the  number  of  shares  of  stock  owned  by  hiaci. 


•\ 
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The  two  proceedings  provided  for  in  said  section  are  en- 
tirely independent  of  each  other.     The  annual  election  is 
a  meeting  of  all  the  stockholders;  those  holding  a  minority 
of  stock  as  well  as  those  having  a  majority,  are  entitled  to 
vote,  not  only  for  the  election  of  trustees,  but  upon  other 
business  that  might   properly  come  before  the  meeting, 
as  the  election  of  officers,  employment  of    counsel,  etc. 
The  other  meeting  is  a  special  one,  that  may  be  callecj  at 
any  time  in  the  interest  of  a  majority  of  the  stockholders 
who  desire  the  removal  of  one  or  more  of  the  trustees.     If 
relator  had  instituted  proceedings  and  removed  respond- 
ents, he,  or  any  other  stockholder,  could  apply  the  next  day 
for  a  writ  of  mandamus  to  compel  the  trustees  to  call  an 
annual  election.     The  fact  that  the  day  provided  for  in  the 
ty-laws  for  calling  such  an  election  has  passed,  does  not 
justify  the  trustees  in  refusing  to  call  the  meeting.     When 
the  day  has  passed  it  is  the  duty  of  the  trustees  to  call  the 
Dieeting  within  a  reasonable  time — certainly  to  call  it  when- 
ever demanded  by  any  stockholder.     When  called  it  is  just 
^  much  an  annual  meeting  as  if  called  upon  the  day  speci- 
fied in  the  by-law.     {Flagg  v.  Ladij  Bryan,  4  Nev.  406.) 
Neither  can  the  trustees  refuse  to  perform  their  duty  be- 
p^use  relator  had  it  within  his  power,  by  another  proceed- 
^g,  to  have  removed  them  from  office  and  relieved  them  of 
^heir  duties. 

The  mere  fact  that  an  action  or  proceeding  will  lie,  does 
^ot  necessarily  supersede  the  remedy  by  mandamus.  The 
'©lator  must  not  only  have  a  specific,  adequate  and  legal 
'©inedy,  but  it  must  be  one  competent  to  afford  relief  upon 
he  very  subjoct-matter  of  his  application;  and  if  it  be 
loubtful  whether  such  action  or  proceeding  will  afford  him 
^  complete  remedy,  the  writ  should  issue.  (Moses  on  Man- 
damus, 112;  Fremont  v.  Crippen,  10  Cal.  211;  Etheridge  v. 
SizZZ,  7  Porter,  47;  People  ex  rel.  La  Grange  v.  State  Treas- 
f-T-er,  24  Mich.  469.) 

It  is  ordered  that  a  peremptory  writ  of  mandamus  im- 
mediately issue  commanding  respondents  to  forthwith  give 
Notice  of  an  annual  election,  as  provided  for  by  law,  to  be 
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held  at  a  specified  time  and  place,  within  ten  days  from 
the  time  the  writ  is  issued. 

Beatty,  J.,  dissenting: 

In  this  case  I  dissent  from  the  judgment  of  the  court. 

By  the  act  amending  the  corporation  law  approved  Febru- 
ary 18,  1875  (Stat.  1875,  68),  the  legislature  has  provided 
a  plain,  speedy,  adequate  and  specific  remedy  for  the  very 
wrong  of  which  the  relator  complains.  Our  writ  of  man-  . 
damns  can  give  him  no  relief  beyond  that  which  he  can 
obtain  by  complying  with  the  proceedings  provided  for  in 
that  act.  He  ought  not  to  be  allowed  to  invoke  the  aid  of 
this  Court,  by  this  extraordinary  process,  to  accomplish  that 
which  a  compliance  with  the  statute  would  effect  in  less 
time,  at  less  cost,  and  with  less  complication. 


[No.  717.] 

THE  STATE  OF  NEVADA  ex  rel.  WESLEY  GEORGE, 
Kelator,  v.  S.  T.  swift,  Eespondent. 

Statute  as  Eneolled  Conclusive. — ^Where  an  act  has  been  passed  by  the 
legislature,  signed  by  the  proper  officers  of  each  house,  approved  by  the 
governor,  and  jBlled  in  the  office  of  the  secretary  of  state,  it  constitutes 
a  record  which  is  conclusive  evidence  of  the  passage  of  the  act  as 
enrolled. 

EvroENOK  Impeaching  an  Enkolled  Statute. — ^Neither  the  journals  keptby 
the  legislature,  nor  the  bill  as  originally  introduced,  nor  the  amendments 
attached  to  it,  nor  parol  evidence,  can  be  received  in  order  to  show  that 
an  act  of  the  legislature,  properly  enrolled,  authenticatied  and  deposited 
with  the  secretary  of  state,  did  not  become  a  law. 

Existence  of  a  Law— How  Peoved. — This  Court,  for  the  purpose  of  informing 
itself  of  the  existence  or  terms  of  a  law,  cannot  look  beyond  the  enrolled 
act  certified  to  by  those  officers  who  are  charged  by  the  ConstitTition 
with  the  duty  of  certifying  and  with  the  duty  of  deciding  what  la** 
have  been  enacted. 

This  was  an  application  to  the  Supreme  Court  for  a  writ 
of  mandamus  to  compel  the  respondent,  S.  T.  Swift,  ^ 
sheriff  of  Ormsby  County,  to  issue  to  relator  a  license  to 
conduct  and  keep  the  game  of  faro  in  Carson  City  for  the 
term  of  three  months. 

The  facts  are  stated  in  the  opinion. 
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Robert  M.  Clarice,  for  Eelator. 

I.  The  act  to  amend  *'  An  act  to  restrict  gaming,  approved 
March  4,  1875,''  did  not  pass  the  legislature.  The  act 
which  passed  the  legislature  was  not  "presented  to  the 
governor,"  and  the  act  which  was  approved  by  the  governor 
did  not  pass  the  legislature,  therefore  the  act  never  became 
a  law.  (Constitution  of  Nevada,  Art.  IV,  Sees.  14,  17,  18, 
35;  /ones  v.  Hatchhison,  43  Ala.  721.) 

n.  The  court  may  resort  to  the  journals  and  to  the  en- 
grossed bill,  to  ascertain  whether  the  two  houses,  in  fact, 
concurred  in  the  passage  of  the  act,  and  if  from  this  source 
it  is  made  to  appear  that  the  act  did  not  pass  the  legisla- 
ture, it  will  be  held  invalid  and  of  no  effect.  (Burr  &  Co. 
r.  Ross  et  ah,  19  Ark.  250;  Spangler  v.  Jacdby,  14  111.  297; 
17  III.  151;  19  111.  283;  43  111.  77;  62  111.  253;  Stat^  v. 
PK  2  S.  C.  (N.  S.)  150;  Fowler  v.  Pierce,  2  Cal.  165; 
Sawsey  Co.  v.  Heenan,  2  Minn.  330;  Southwark  Bank  v. 
^mmomoealth,  26  Penn.  State,  446;  State  y,  McBride,  4  Mo. 
W3;  Jones  v.  Hutchinson,  43  Ala.  721;  People  v.  Chenango 
7o.,  8N.  Y.  317;  Commonwealth  v.  Jackson,  5  Bush.  (Ky.) 
»80;  People  v.  Mahaney,  13  Mich.  492;  Coleman  v.  Dobbins, 
^  Ind.  156;  Purdy  v.  People,  4  Hill,  390;  DeBow  v.  The 
People,  1  Denio,  11;  Judicial  Opinion,  35  N.  H.  579; 
bushing's  Law  and  Prac,  Sees.  425,  426,  427,  428;  Cooley's 
3onst.  Limitations,  135;  Sedgwick  S.  <frC.  Construction,  67, 
>8,  69;  Skinner  w.  Deming,2  Ind.  558;  McCuLhugh  v.  Estull, 
^1  Ind.  424.) 

m.  In  this  State  it  is  the  unquestioned  law  that  those 
provisions  of  the  Constitution  which  prescribe  the  manner 
^f  enacting  laws  are  mandatory  upon  the  legislature.  The 
'Occlusion  necessarily  follows  that  the  court  can  look  be- 
yond the  enrolled  bill,  for  since  the  enrolled  bill  cannot 
^close  the  defect,  there  must  be  some  other  means  by 
^hich  the  failure  of  the  legislature  to  comply  with  the  re- 
luirements  of  the  Constitution  can  be  made  to  appear. 

Vol.  X.--12 
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William  Patterson,  for  Respondent. 

I.  Mandamus  will  not  lie  in  this  case,  as  the  relator  has 
another  specific,  speedy  and  adequate  remedy.  It  is  imma- 
terial to  him  whether  he  has  the  license  or  not;  for  if  he 
should  be  prosecuted,  he  could  plead  the  tender  and  de- 
mand for  the  license.  A  license  cannot  be  sold  or  trans- 
ferred. 

II.  Neither  the  journals  of  the  legislature,  nor  the  bill  as 
originally  introduced,  nor  the  amendments  attached  to  it, 
nor  parol  evidence,  can  be  received  in  order  to  show  that 
an  act  of  the  legislature  properly  enrolled,  authenticated, 
and  deposited  with  the  secretary  of  state,  did  not  become 
a  law  with  the  prescribed  forms,  or  did  not  become  a  law  as 
enrolled.  {Sherman  v.  Story,  30  Cal.  253;  0.  &  V.  R.  R- 
Co.  V.  Plumas  Co.,  37  Cal.  363;  Peoples.  Burt,  43 Cal. 560; 
Pangburn  et  al.  v.  Young,  32  N.  J.  29.) 

T.  W.  JV.  Davies,  also  for  Eespondent. 

I.  The  enrolled  bill  is  a  monument  of  so  high  a  nature, 
and  imports  in  itself  such  absolute  verity,  that  it  must  be 
tried  only  by  itself,  teste  meipso;  and  it  is  not  competent  to 
impeach  the  verity  of  an  act,  properly  authenticated,  by 
parol  testimony  or  documentary  evidence.  By  what  au- 
thority can  this  court  assume  to  disregard  the  authentica- 
tion provided  by  the  legislature,  and  instead  substitute  a 
mode  of  inquiry  of  its  own?  To  give  the  executive  and 
judicial  departments  the  power  to  re-revise  the  exercise  of 
their  judgment,  would  be  subjecting  the  legislature  to  a 
surveillance  which,  instead  of  making  it  a  co-ordinate  de- 
partment, would  subject  it  to  a  dependence  on  the  others. 

There  is  a  fitness  in  making  each  department  the  sole 
judge  of  the  rules  prescribed  for  its  conduct;  this  is  neces- 
sary to  render  them  co-ordinate,  and  not  dependent  on  each 
other.  The  act  in  question  being  authenticated  in  the  mode 
prescribed,  we  submit  that  it  is  not  competent  for  this 
court  to  institute  inquiry  into  the  truth  of  the  fact  thus  sol- 
emnly attested. 
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•  For  a  thorough  3.nd  exhaustive  discussion  of  this  ques- 
V  tion  the  attention  of  the  court  is  invited  to  the  following 
cases,  embracing  critical  reviews  of  the  decisions  relied  on 
by  the  relator :  Pangburn  et  al.  v.  Young,  32  N.  J.  29;  Pa- 
dfic  Railroad  v.  The  Governor,  23  Mo.  353;  Sherman  v. 
Sbry,  30  Cal.  ^53;  .0.  &  V,  B,  R.  Go.  v.  Plumas  Go.,  37 
Cal.  363;  People  v.  Burt,  43  Cal.  560;  Fowke  v.  Fleming,  13 
Maryland,  412;  Buncombe  v.  Prindle,  12  Iowa,  1;  People  v. 
?UTdy,  2  Hill  (N.  Y.)  31;  People  v.  Purdij,  4  Hill  (S.  C.) 
384;  Eld  V.  Graham,  20  Conn.  16;  1  Greenleaf  on  Ev.,  Sec. 
480;  Warnew.  Gommonwealth,  2  Virginia  Cases,  95.)  When 
we  once  depart  from  the  sound  rule  of  law  of  regarding  the 
enrolled  bill  as  conclusive,  as  a  high  record  importing  ab- 
solute verity,  and  to  be  proved  only  by  itself,  we  shall  be  in- 
volved in  endless  frauds,  doubts,  mischiefs  and  absurdities. 

By  the  Court,  Beatty,  J. : 

The  respondent  is  sheriff  of  Ormsby  County.  As  such 
sheriff  it  is  his  duty,  upon  proper  demand  and  tender  of  the 
amount  prescribed  by  statute,  to  issue  licenses  authorizing 
the  holders  to  conduct  certain  banking  games,  including  the 
game  of  faro.  The  relator,  a  citizen  of  Ormsby  County, 
made  a  proper  demand  upon  the  respondent  for  a  quarterly 
license  to  conduct  a  game  of  faro  in  Carson  City,  in  said 
county,  and  at  the  same  time  tendered  in  payment  therefor 
the  sum  of  two  hundred  and  three  dollars  and  fifty  cents  in 
gold  coin.  The  amount  thus  tendered  was  sufficient  to  en- 
title the  relator  to  the  issuance  of  the  license,  as  demanded, 
provided  section  4  of  the  gaming  act  of  1869  (2  Compiled 
Laws,  3292)  is  still  in  force.  But  among  the  regularly 
certified  enrolled  and  published  acts  of  the  last  legislature 
18  one  entitled  "An  act  to  amend  *An  act  to  restrict  gam- 
^g,'  passed  March  fourth,  eighteen  hundred  and  sixty- 
^e,  and  all  acts  amendatory  thereof."  By  the  second 
Section  of  this  act,  section  4  of  the  act  of  1869  is  so  amended 
^  to  require  payment  of  four  hundred  dollars  for  a  quar- 
terly gaming  license. 

Assuming  the;  validity  of  this  enactment,  the  respondent 
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refused,  to  issue  the  license  for  the  amount  tendered,  ar 
the  relator,  denying  its  validity,  asks  us  to  compel  him  1 
mandamus  to  do  so.  It  is  not  pretended  that  any  provisic 
of  the  act  is  unconstitutional  in  its  terms,  but  we  are  to! 
that  an  inspection  of  the  legislative  journals  and,  other  do 
uments  wiU  show  that  this  section  two  of  the  amendato] 
bill,  as  enrolled,  was  never  passed  by  the  legislature;  th 
it  wa^  adopted  as  an  amendment  in  the  senate  to  the  bi 
as  originally  passed  in  the  assembly;  that  the  assembly  r< 
fused  to  concur  in  the  amendment,  and  the  senate  therenpo 
receded,  and  concurred  in  the  bill  as  originally  passed  i 
the  assembly;  that  nevertheless  this  amendment,  which  wa 
finally  rejected  by  both  houses,  and  never  assented  to  h 
one  of  them,  was  engrossed  in  the  bill  which  was  signed  b; 
the  officers  of  the  two  houses,  presented  to  the  governor  fo 
his  approval,  approved  and  signed  by  him,  and  depositei 
in  the  o&ce  of  the  secretary  of  state,  where  it  now  appear 
as  part  of  the  statute-roll. 

If  this  Court,  for  the  purpose  of  informing  itself  of  thi 
existence  of  a  public  statute,  or  testing  its  validity,  is  a 
liberty  to  look  beyond  the  statute-roll,  solemnly  attested  ii 
accordance  with  the  provisions  of  the  Constitution,  and  i 
bound  to  give  controlling  force  to  the  entries  in  the  legisla 
tive  journals,  then,  in,  this  case,  it  does  clearly  appear  fron 
an  examination  of  those  journals  that  assembly  bill  No. 
138,  entitled  as  this  act  is  entitled,  was  finally  passed  in  the 
terms  in  which  it  was  introduced,  after  the  i*ejection  of  ar 
amendment  proposed  and  originally  adopted  in  the  senate. 
But  as  the  journals  do  not  purport  to  contain  the  language 
or  even  the  substance  of  either  the  bill  or  the  amendment^ 
only  referring  to  it  by  its  number  and  title — they  cannot; 
by  themselves,  as  a  matter  of  course,  impeach  the  en- 
rolled act,  for  the  two  are  easily  and  completely  recon- 
ciled by  supposing  that  the  bill  was  originally  drawn  ii 
the  terms  of  the  enrolled  act.  "We  are  accordingly  askec 
by  the  relator  to  go  a  step  further,  and  look  at  a  papeJ 
now  in  the  office  of  the  secretary  of  state,  purporting 
to  be  the  original  bill  as  introduced  into  the  assembly-^ 
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the  bill,  it  is  said,  to  which  the  journals  refer,  and 
which,  by  a  comparison  with  the  journals  and  statute- 
roll,  shows  that  section  two,  as  approved  by  the  gov- 
ernor, and  enrolled,  was  never  passed  by  the  legislature. 
If  we  are  at  liberty  to  institute  this  examination  and  com- 
parison, and  if  credit  is  to  be  given  to  the  journals  and  this 
loose  paper  in  preference  to  the  statute-roll,  then  the  con- 
clusion of  relator  seems  to  follow.  We  have  no  doubt,  as 
matter  of  fact,  that  the  paper  referred  to  is  the  original  of 
assembly  bill  No.  138.  It  is  so  indorsed;  it  has  the  same 
title;  on  the  back  are  memoranda  signed  by  the  assistant 
secretary  of  the  senate  and  the  assistant  clerk  of  the  assem- 
bly, showing  the  action  upon  it  of  the  two  houses,  and  these 
memoranda  correspond  with  the  entries  in  the  journals  in 
date,  as  in  other  particulars.  It  is  found  among  the  archives 
of  the  last  assembly  deposited  in  the  office  of  the  secretary 
of  state,  where  the  law  requires  the  clerk  of  the  assembly, 
at  the  close  of  each  session,  to  deposit  all  such  papers, 
properly  arranged  and  labeled.  (Stat.  1873,  p.  155,  Sec.  5.) 
Such  being  the  marks  of  its  identity,  we  are  satisfied  that 
it  is  what  it  purports  f o  be — the  original  bill  for  the  act  in 
question.  Its  contents,  except  in  the  second  section,  are 
the  same  as  those  of  the  enrolled  statute.  That  section,  as 
originally  drawn,  is  crossed  out  by  pencil-marks,  and  over 
it  is  pasted  to  the  margin  of  the  paper  a  tag,  on  which  is 
^tten,  *'  Strike  out  section  two  and  insert  the  following." 
Then  follows  section  two  of  the  enrolled  act,  which  differs 
Diaterially  from  the  original  section,  not  only  in  respect  to 
the  amount  to  be  paid  for  a  quarterly  gaming  license,  but 
ia  other  particulars.  On  the  margin  of  the  tag  these  words 
appear  in  pencil:  "  Adopted  in  senate."  This  seems  pretty 
clearly  to  identify  the  contents  of  the  tag  or  rider,  and  of 
section  two  of  the  enrolled  bill  with  the  rejected  senate 
amendment;  and  it  follows,  therefore,  on  the  assumption 
that  these  matters,  extraneous  to  the  statute-roll,  must  be 
noticed,  that  the  bill  passed  by  the  legislature  was  never 
approved  by  the  governor,  and  that  the  bill  approved  by  the 
governor  was  never  passed  by  the  legislature;  and,  conse- 
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quently,  that  the  amendatory  act  is  void;  the  old  act  remains 
in  force;  relator's  tender  was  sufficient,  and  the  mandamus 
ought  to  issue. 

It  results,  therefore,  that  the  question  of  law  directly 
presented  for  our  decision,  relates  solely  to  a  rule  of  evi- 
dence.    How  is  a  court  to  be  satisfied  as  to  the  existence 
and  terms  of  a  statute?    Is  it  bound  by  the  statute-roll,  or 
can  it  look  beyond  that  record?    And  if  so,  how  far  can 
the  investigation  be  extended?    The  importance  of  these 
questions  in  their  general  bearing  cannot  easily  be  over- 
estimated.   The  determination  of  this  particulai^  case  may  • 
ajBfect  very  slightly  the  public  revenues  or  the  public  mo- 
rality, but  it  is  a  matter  of   very  great  moment  to  every 
citizen  of  the  State,  that  on  the  first  presentation  of  the 
question  here,  this  court  should  lay  down  a  correct  and 
safe  rule  by  which  he  may  determine  what  that  law  is  which 
is  to  bind  him  in  all  his  transactions,  giving  its  constrnc- 
tion  to  his  agreements,  limiting  the  measure  of  his  rights, 
and  his  mode  of  redress  where  his  rights  are  invaded.  For 
whoever  engages  in  any  transaction  the  validity  or  con- 
struction of  which  depends  upon  statutory  provisions,  who- 
ever holds  or  acquires  any  sort  of  property,  or  right,  the 
title  or  enjoyment  of  which  may  be  afiected  by  the  opera- 
tion of  any  law,  is  bound  to  take  notice,  at  his  peril,  what 
the  law  is.     And  it  is  not  enough  for  him  to  know  what  the 
law  is  after  a  court  of  last  resort  has  made  an  investigation 
and  determined  what  part  of  the  statute-roll  is  to  stand 
and  what  part  to  fall,  but  he  must  know  in  advance  of  liti- 
gation, and  govern  his  conduct  accordingly.     If  there  is     ] 
any  record  or  document  outside  of  the  statute-roll  to  which     ' 
a  court  will  resort  for  the  purpose  of  testing  the  validity  of 
an  enrolled  law,  he  must  not  overlook  it.     If  a  court  will 
hear  oral  testimony  to  impeach  the  record,  he  must  be  able 
to  conjecture  in  advance  what  the  testimony  will  be,  and 
what  weight  will  be  allowed  to  it.     Considering  the  exi- 
gency of  this  rule  it  is  easy  to  perceive  of  what  extreme 
importance  it  is  that  there  should  be  some  high,  authentic 
and  unquestionable  record  to  which,  not  only  courts  and 
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iblic  ofScers,  but  private  citizens,  may  resort,  and  by  a 
nple  inspection  determine  for  themselves  with  infallible 
rtainty  what  are  the  statutes  of  the  State,  and  what  are 
sir  terms.  Considerations  such  as  these  had  led  to  the 
m  establishment  in  England,  at  a  date  anterior  to  Ameri- 
a  independence,  of  the  maxims  that  matters  of  public 
Y  are  not  the  subject  of  allegation  or  denial  in  pleading, 
r  of  proof  upon  the  trial  of  causes;  but  that  courts  would 
7ays  take  judicial  notice  of  the  law,  and  that,  upon  the 
jgestion  of  any  doubt  as  to  the  existence  or  provisions  of 
)arliamentary  enactment,  the  court  would  inform  itself  in 
3  best  way  it  could,  not  by  listening  to  proofs,  but  by  in- 
ection  of  the  record,  if  it  was  in  existence,  and  if  not, 

looking  to  the  printed  statute,  or,  failing  that,  by  exam- 
ition  of  other  documents  where  it  had  been  recited, 
Jognized  and  acted  upon.     The  record,  which,  as  long  as 

existed,  was  held  to  import  absolute  verity,  which 
t  only  dispensed  with,  but  excluded  all  other  evidence 
lich  could  neither  be  aided  nor  impeached  by  the  jour- 
Is  of  parliament,  was  the  copy  of  the  act  enrolled  by  the 
irk  of  the  parliament  and  delivered  over  into  chancery. 
10  question  frequently  arose  in  England,  but  the  rule  was 
iformly  maintained  that  the  courts  would  look  to  the 
itute-roU,  and  to  that  alone.  The  English  authorities 
•on  this  point  are  thoroughly  reviewed,  and  their  result 
Jarly  and  ably  stated  in  the  cases  of  Shetman  v.  JStoiij 

9  Cal.  256),  and  Fangburn  v.  Young  (32  N.  J.  41).     The 

10  they  establish  was  part  of  the  common  law  long  before 
0  question  here  presented  ever  arose  in  this  country.  If 
•plicable  to  our  condition  and  not  abrogated  by  constitu- 
>nal  or  statutory  provisions,  it  was,  and  is,  binding  upon 
0  courts  of  every  State  that  has  adopted  the  common  law 
the  rule  of  decision.  Moreover,  being  founded  upon  the 
avest  considerations  of  public  policy,  and  expressing  the 
isdom  derived  from  centuries  of  experience,  it  would 
om  that  such  a  rule  should  not  be  lightly  departed  from. 
Bvertheless,  it  will  appear  that  there  is  a  serious  conflict 

authority  in  this  country  as  to  whether  {he  ancient  rule 
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should  be  upheld  or  not.  A  review  of  the  decisions,  hoi 
ever,  I  think  will  show  that  the  weight  of  authority  is  in  i 
favor.  The  question  appears  to  have  been  decided  in  fiftec 
States.  In  nine  States,  viz.,  Connecticut,  New  York,  Ne 
Jersey,  Maryland,  Missouri,  Iowa,  North  Carolina,  Indiai 
and  California,  the  old  rule  is  upheld.  In  six  States,  vis 
Alabama,  Arkansas,  Illinois,  South  Carolina,  Minneso 
and  New  Hampshire,  it  is  repudiated.  In  Michigan  the 
are  dicta  in  favor  of  the  new  departure.  In  Ohio  and  Ke 
tucky  the  question  has  been  noticed,  but  its  decisi< 
waived.  In  Mississippi  the  court  divided  on  the  questio 
A  more  particular  examination  of  the  cases  will  show  th 
in  every  instance  where  the  question  seems  to  have  bee 
thoroughly  considered,  after  a  conscientious  examinatio 
of  the  authorities,  the  decision  has  been  in  favor  of  th 
old  rule.  This  remark  is  especially  applicable  to  the  opir 
ions  delivered  in  the  most  recent  cases  involving  the  qneJ 
tion  in  California,  New  Jersey,  Indiana,  and  Missouri 
"Where,  on  the  contrary,  the  decisions  or  dicta  of  couri 
have  been  in  favor  of  the  innovation  contended  for,  it  wil 
be  found  that  they  have  either  ignored  all  precedeni 
or,  as  is  more  frequently  the  case,  that  they  assume  to  m 
tain  their  position  by  reference  to  authorities  which  tur 
out  on  examination  to  be  adverse,  or  to  have  been  over 
ruled.  To  vindicate  the  soundness  of  this  criticism,  a  shoi 
review  of  the  cases  in  which  the  new  doctrine  has  beei 
countenanced  or  upheld,  will  be  necessary.  To  the  others 
with  one  or  two  exceptions,  only  a  general  reference  wil 
be  made.  Before  entering  upon  this  discussion,  howevei 
it  will  be  convenient  to  notice  those  provisions  of  our  Con 
stitution  which  have  an  especial  bearing  upon  the  questioi 
at  issue — provisions  similar  to  those  which  in  some  othe 
States  have  been  held  to  warrant  a  departure  from  the  ol( 
rule:  ''Each  house  shall  keep  a  journal  of  its  own  pro 
ceedings,  which  shall  be  published,  and  the  yeas  and  nayi 
of  the  members  of  either  house,  on  any  question,  shall,  a 
the  desire  of  any  three  members  present,  be  entered  on  tk 
journal.''    (Constitution,  Art.  IV,  Sec.  14.) 
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**  Every  bill  shall  be  read  by  sections  on  three  several 
da.js  in  each  house,  unless,  in   case  of   emergency,  two- 
tliirds  of  the  house  where  such  bill  may  be  pending  shall 
deem  it  expedient  to  dispense  with  this  rule;  but  the  read- 
ing of  a  bill  by  sections  on  its  final  passage  shall  in  no  case 
be  dispensed  with,  and  the  vote  on  the  final  passage  of 
©very  bill  or  joint  resolution   shall  be  taken  by  yeas  and 
nays,  to  be  entered  on  the  journals  of  each  house;  and  a 
majority  of  all  the  members  elected  to  each  house  shall  be 
necessary  to  pass  every  bill  or  joint  resolution,  and  all  bills 
or  joint  resolutions  so  passed  shall  be  signed  by  the  pre- 
siding officers  of  the  respective  houses,  and  by  the  secre- 
tary of  the  senate  and  clerk  of  the  assembly."     (Art.  IV, 
Bee' 18.) 

In  obedience  to  these  provisions  of  the  Constitution,  each 
house  of  the  legislature  keeps  a  journal,  which  is  authenti- 
cated by  the  signature,  to  the  minutes  of  each  day's  pro- 
ceedings, of  the  president  and  secretary  in  the  senate,  and 
the  speaker  and  clerk  in  the  assembly.  These  minutes, 
'  except  those  of  the  last  day's  proceedings  of  each  session, 
are  usually  read  over  in  the  presence  of  the  respective 
houses,  and  an  opportunity  given  of  correcting  them  before 
they  are  signed.  Their  correctness  has,  therefore,  the  im- 
plied sanction  of  the  entire  body  of  each  house.  But,  in 
point  of  fact,  they  are  often  read  and  signed  in  the  absence 
of  many  members  whose  votes  they  record;  and  the  min- 
iitea  of  the  last  day's  proceedings,  which  are  never  cor- 
rected for  want  of  opportunity,  often  relate  to  the  final 
passage  of  the  most  important  and  essential  bills — such, 
for  instance,  as  the  appropriation  bills.  Obviously,  then, 
the  journals  have  no  greater  intrinsic  value  as  evidence 
than  the  enrolled  bill,  which,  in  compliance  with  the  above- 
qnoted  provision  of  the  Constitution,  is  signed  and  at- 
tested by  the  very  same  officers  who  sign  the  journals. 

These  provisions  of  our  Constitution  and  the  practice 
thereunder,  it  will  be  observed,  are  substantially  identical 
Mth  those  of  other  States  whose  decisions  are  to  be  noticed. 
Xhe  following  authorities  are  referred  to:    In  New  York: 
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Tliomas  v.  Dakin,  22  Wend.  9;  Warner  v.  Beers,  23  Wencf! 
103;  Piirdy  v.  People,  2  Hill,  31,  and  4  Hill,  384;  De  Bou 
V.  People,  1  Denio,  9;  Com,  Bank  of  Buffalo  v.  Sparrow,  2 
Denio,  97;  People  v.  Supervisors,  etc.,  8  N.  T.  317;  People 
V.  Devlin,  33  N.  Y.  269.     In  California:  Slierman  v.  Story, 
30  Cal.  256.     In  Missouri:  Pacific  B.  B.  v.  Governor,  23 
Mo.  353.     In  New  Jersey:  Panghurn  v.  Young,  32  N.  J.  29. 
In  North  Carolina:  Brodnax  v.  Groom,  64  N.  C.  244.    In 
Maryland:  Fowke  v.  Fleming,   13  Md.   412.     In   Indiana: 
Evans  v.  Browne,  30  Ind.  514.     In  Iowa:  Duncombe  v.  Pnn- 
c/fe,  12  Iowa,  1.     In  Connecticut:  Eld  v.  Graham,  20  Conn. 
16.     All  these  cases  support  the  old  rule,  and  no  more  par-  • 
ticular  reference  to  the  decisions  would  be  necessary  ex- 
cept for  the  singular  fact  that  the  earlier  New  York  cases 
have  usually  been  relied  upon  as  supporting  the  new  doc- 
trine.    An  examination  of  the  cases,  however,  vnll  show  that 
they  do  nothing  of  the  kind.     By  the  constitution  of  New 
York  a  two-thirds  majority  of  each  house  of  the  legislature 
was  required  to  pass  certain  classes  of  bills,  and  a  law  of  the 
State  provided  that  no  act  should  be  deemed  to  have  passed 
by  a  two-thirds  majority  unless  it  was  so  certified  by  the 
presiding  office  of  each  house.     Another  law  made  the 
printed  statutes  certified  by  the  secretary  of  state  evidence 
as  to  what  the  statutes  were.     Certain  laws  were  printed  in 
the  statute-book  which  it  was  claimed  were  of  the  class  re- 
quiring a  two-thirds  majority  for  their  enactment,  and  nocer- 
tificate  that  they  had  been  so  passed  was  printed  with  them. 
The  question  that  arose  was  whether  the  court  could  go  be- 
hind the  printed  statute-book  and  look  at  the  enrolled  bill 
to  see  if  it  was  certified  as  having  passed  by  the  requisite 
majority.     And  it  was  held  that  they  could  look  at  the  en- 
rolled bill,  and  they  did  so,  and  found  that  it  had  not  so 
passed.     But  there  was  no  question  about  going  behind 
the  enrolled  bill  and  impeaching  it  by  reference  to  the 
journals  or  anything  else.     It  is  true  one  or  two  senators  in 
the  Court  of  Errors  let  fall  some  loose  dicia  about  looking  to 
the  journals,  and  Chief  Justice  Bronson  afterwards  {DeBotP 
v.  People,  1  Denio,  14)  fell  into  the  error  (speaking  of  the 
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decision  in  Purdy  v.  People,  4  Hill,  384)  of  saying,  **  And 
it  seems  that  the  journals  kept  by  the  two  houses  may  also 
be  consulted."  This  dictum  of  Judge  Bronson,  founded 
upon  a  dictum,  seems  to  have  led  the  courts  of  several  other 
States  to  believe  that  the  question  had  been  so  decidqd  in 
New  York.  But  in  truth  it  ^ever  has  been  so  decided 
there,  and  in  the  latest  New  York  cases  that  have  fallen 
under  our  observation,  where  the  point  was  raised,  it  was 
expressly  decided  otherwise.  Speaking  of  the  directions 
of  the  constitution  as  to  the  passage  of  laws  the  court  says : 
"It  has  never  been  the  practice  for  the  presiding  officers 
to  certify  that  these  directions  of  the  constitution  were  com- 
pUed  with.  The  presumption  is  that  they  were;  and  in  my 
judgment  it  is  not  admissible  to  prove  the  contrary  in  any 
case,  and  certainly  not  where  the  pleadings  have  not  tendered 
an  issue  upon  that  fact."  (8  N.  Y.  327.)  In  People  v. 
Devlin  (33  N.  Y.  269)  the  question  is  thoroughly  investi- 
gated and  the  authorities  reviewed.  The  conclusion  of  the 
sourt  is,  that  they  cannot  look  beyond  the  enrolled  bill.  This 
3a8e,  together  with  those  cases  cited  from  23  Mo.,  30  Ind., 
50  Cal.  and  32  N.  J.,  deserve  particular  attention.  All  are 
fecent  cases,  and  the  opinions  delivered  evince  unusual  re- 
search and  marked  ability.  The  same  may  be  said  of  the 
opinion  of  Mr.  Justice  Handy,  of  Mississippi  {Gh^een  v. 
teller,  32  Miss.  685).  But  in  that  case  the  Chief  Justice 
Jissented  on  the  question  under  consideration,  and  the 
>ther  associate  justice  expressed  no  opinion.  From  among 
tese  opinions  we  select  that  of  the  New  Jersey  court  for 
extended  quotation,  for  the  reason  that  our  Constitution  is 
ie  same  as  that  of  New  Jersey  in  every  particular  affecting 
his  question,  and  because  the  whole  argument  is  there  very 
'orcibly  and  fully  set  forth. 

After  describing  the  enrolled  bills  in  language  strictly 
•-pplicable  to  those  of  this  State,  and  reciting  the  provisions 
rf  the  constitution  as  to  the  keeping  and  publishing  of  jour- 
^Is  and  the  mode  of  passing  bills,  the  court  proceeds  to 
lay;  "These  are  all  the  constitutional  requirements  relating 
^  these  diaries,  and  it  will  be  observed,  that  with  the  ex- 
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ception  of  recording  the  yeas  and  nays  on  certain  occasioas^ 
there  is  no  prescription  in  the  constitution  of  what  they 
shall  contain.     They  are  not  required  to  be  attested  in  any 
way  whatever;  nor  is  it  said  that  they  shall  even  be  read 
over  to  the  house,  so  that  their  correctness  may  stand  ap- 
proved. 

"  From  this  comparison,  it  seems  to  me  impossible  for  the 
mind  not  to  incline  to  the  opinion  that  the  framers  of  the 
constitution,  in  exacting  the  keeping  of  these  journals,  did 
not  design  to  create  records  which  were  to  be  paramount  to 
all  other  evidence  with  regard  to  the  enactment  and  con- 
tents of  laws.  At  the  time  of  the  formation  of  the  constita- 
tion,  the  mode  of  authenticating  statutes  by  copy  enrolled 
in  the  office  of  the  secretary  of  state  was  completely  estab- 
lished by  common  usage  and  by  the  sanction  of  its  antiquity; 
and  it  was  also  obvious  that  a  copy  of  an  act  thus  enrolled 
was,  in  every  essential  particular,  almost  identical  with  ft 
roll  of  parliament,  which  it  was  well  known  was  not  only  ad- 
missible in  evidence,  but  was  conclusive  as  to  the  existence 
and  provisions  of  the  law  which  it  embodied.  Possessed 
of  this  knowledge,  it  is  difficult  to  believe  that  the  eminent 
jurists  who,  as  delegates,  helped  to  frame  the  constitution 
of  1844,  meant  to  substitute  a  journal  which  was  devoid  of 
all  the  ordinary  marks  of  authenticity,  considered  as  a 
means  of  proof  in  a  court  of  law,  for  a  record  which,  in 
point  of  evidential  efficacy,  had  no  superior.  If  intended 
as  evidence  for  any  purpose  whatever  in  apy  course  of  ju- 
dicial investigation,  can  any  one  conceive  that  these  registers 
would  have  been  left  in  the  condition  in  which  by  the  con- 
stitution we  find  them  ?  In  the  nature  of  things  they  must 
be  constructed  out  of  loose  and  hasty  memoranda,  made  in 
the  pressure  of  business  and  amid  the  distractions  of.  a  nu- 
merous assembly.  There  is  required  not  a  single  guarantee 
of  their  accuracy  or  their  truth;  no  one  need  vouch  for 
them,  and  it  is  not  enjoined  that  they  should  be  either  ap- 
proved, copied  or  recorded.  It  must  be  admitted,  I  think, 
from  these  considerations,  that  a  strong  presumption  arises 
that  it  was  not  the  purpose  of  those  who  framed  the  consti- 
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tution,  in  enjoining  each  bouse  to  keep  a  journal,  to  estab- 
lish sach  journals  as  the  ultimate  and  conclusive  evidence 
of  the  conformity  of  legislative  action  to  the  constitutional 
provisions  in  the  enactment  of  laws. 

"But  independent  of  this  question  of  intention  as  ex- 
hibited in  our  primary  law,  the  more  general  inquiry  arises, 
can  the  court  resort  to  this  source  of  information  to  satisfy 
itself  on  the  point  whether  a  legislative  act  has  been  thus 
constitutionally  passed?  The  first  consideration  which  nat- 
urally suggests  itself  in  this  connection  is,  that  the  legisla- 
ture has,  with  care  and  a  wise  precaution,  adopted  a  mode 
of  certifying  its  own  acts  in  an  authentic  form.  And,  in- 
deed, so  completely  has  this  purpose  been  effected,  that  it 
appears  hardly  praeticable  to  suggest  additional  safeguards. 
To  the  correctness  of  the  present  bill,  for  example,  we  have 
the  signature  of  the  presiding  officer  of  each  house.  In  its 
present  form  it  was  exhibited  to  the  governor  as  the  bill 
which  had  been  enacted,  and  as  such  received  his  approval, 
as  is  evidenced  by  his  signature.  It  was  then  imme- 
diately made  public  by  being  filed  in  the  office  of  the  secre- 
tary of  state.  These  are  the  sanctions  which  the  legislature 
has  provided  for  the  authentication  of  its  own  acts,  both  to 
the  public  and  to  the  judicial  tribunals;  and  the  question 
is  therefore  presented  whether  such  authentication  must  not 
he  deemed  conclusive;  or,  in  other  words,  whether  the  leg- 
islature does  not  possess  the  right  of  declaring  what  shall 
be  the  supreme  evidence  of  the  authenticity  of  its  own 
statutes."  [The  case  is  stronger  in  Nevada,  for  here  the 
constitution  itself  prescribes  the  mode  of  authenticating  the 
statutes,  and  provides  not  only  that  they  shall  be  signed 
by  the  presiding  officers  of  the  two  houses  of  the  legislature, 
but  also  by  the  secretary  of  the  senate  and  the  clerk  of  the 
assembly  (Art.  IV,  Sec^  18).] 

**This  question,  in  my  opinion,  must  be  answered  in  the 
affirmative.  How  can  it  be  otherwise?  The  body  that 
passes  a  law  must  of  necessity  promulgate  it  in  some  form. 
In  point  of  fact,  the  legislative  authority  over  the  certifica- 
tion of  its  own  laws  is,  of  necessity,  almost  unlimited,  as 
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will  appear  from  the  circumstance  that  with  regard  to  the 
body  of  an  act,  there  is  no  evidence  of  any  kind  but  tha^ 
which  the  legislature  itself  furnishes  in  the  -copy  deposited 
in  the  State  archives.  The  journals  do  not  purport  to  con- 
tain more  than  the  amendments,  so  that  the  legislative  con- 
trol is  absolute  with  regard  to  the  essential  parts  of  the 
laws  which  are  enacted.  We  are  also  to  reflect  that  it  is  the 
power  which  passes  the  law  which  can  best  determine  what 
the  law  is  which  itself  has  created.  The  legislature  in  this 
case  has  certified  to  this  court,  by  the  hands  of  its  two  prin- 
cipal officers,  that  the  act  now  before  us  is  the  identical 
statute  which  it  approved;  and,  in  my  opinion,  it  is  not 
competent  for  this  court,  to  institute  an  inquiry  into  the 
truth  of  the  fact  thus  solemnly  attested.  Nor  do  I  fhink 
this  result  is  to  be  deprecated.  I  think  the  rule  thus 
adopted  accords  with  public  policy.  Indeed,  in  my  estima- 
tion, few  things  would  be  more  mischievous  than  the  intro- 
duction of  the  opposite  rule.  A  little  reflection  will  satisfy 
most  persons  of  the  truth  of  this  remark.  Let  us  examine 
the  proposition,  in  a  few  words.  The  rule  contended  for  is 
that  the  court  should  look  at  the  journals  oi  the  legislatuie 
to  ascertain  whether  the  copy  of  the  act  attested  and  ffled 
with  the  secretary  of  state  conforms  in  its  contents  with  the 
statements  of  such  journals.  This  proposition  means,  if  i* 
has  any  legal  value  whatever,  that  in  the  event  of  a  material 
discrepancy  between  the  journal  and  the  enrolled  copy,  the 
former  is  to  be  taken  as  the  standard  of  veracity,  and  the 
act  is  to  be  rejected.  This  is  the  test  which  is  to  be  ap- 
plied, not  only  to  the  statute  now  before  the  court,  but  to 
all  statutes;  not  only  to  laws  which  have  been  recently 
passed,  but  to  laws  the  most  ancient.  To  my  mind,  nothing 
can  be  more  certain  than  that  the  acceptance  of  this  doc- 
trine by  the  court  would  unsettle  the  entire  statute  law  of 
the  State." 

The  court  then  proceeds  to  remark  how  incomplete,  and 
how  much  exposed  to  the  chances  of  inaccuracy  and  mis- 
take, the  journals  are  and  must  always  be.  After  which  it 
continues : 
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1  any  one  deny  that  if  the  laws  of  the  State  are  to  be 
by  a  comparison  with  these  journals,  so  imperfect, 
Lthenticated,  that  the  stability  of  all  written  law  will 
:en  to  its  foundations?  Certainly  no  person  can  ven- 
say  that  many  of  our  statutes,  perhaps  some  of  the 
ind  most  important,  those  which  affect  large  classes 
)ns,  or  on  which  great  interests  depend,  will  not  be 
iefective,  even  in  constitutional  particulars,  if  judged 
criterion.  The  misplacing  of  a  name,  on  a  nicely- 
id  vote,  might  obviously  invalidate  any  act.  What 
ce  is  there,  therefore,  that  a  critical  examination  of 
)Osely  kept  registers  will  not  reveal  many  fatal  errors 
description?  In  addition  to  these  considerations  in 
;  of  consequences,  we  are  to  remember  the  danger, 
he  prevalence  of  such  a  doctrine,  to  be  apprehended 
e  intentional  corruption  of  evidence  of  this  character, 
arcely  too  much  to  say  that  the  legal  existence  of  al- 
ery  legislative  act  would  be  at  the  mercy  of  all  persons 
access  to  these  journals,  for  it  is  obvious  that  any 
L  be  invalidated  by  the  interpolation  of  a  few  lines, 
obliteration  of  one  name  and  the  substitution  of 
:  in  its  stead.  I  cannot  consent  to  expose  the  State 
ion  to  the  hazards  of  such  jDrobable  error  or  facile 

9  principal  argument  in  favor  of  this  judicial  appeal 
le  enrolled  law  to  the  legislative  journal,  and  which 
ich  pressed  in  the  discussion  at  the  bar,  was  that  the 
ce  of  this  power  was  necessary  to  keep  the  legislature 
►verstepping  the  bounds  of  the  constitution.  The 
of  reasoning  urged  was  that  if  the  court  cannot  look 
'acts  and  examine  the  legislative  action,  that  depart- 
f  government  can,  at  will,  set  at  defiance,  in  the  en- 
t  of  statutes,  the  restraints  of  the  organic  law.  This 
mt,  however  specious,  is  not  solid.  The  power  thus 
1  for  the  judiciary  would  be  entirely  ineflScacious,  as 
oiling  force,  over  any  intentional  exorbitance  of  the 
dng  branch  of  the  government.  If  we  may  be  per- 
for  the  purpose  of  illustration,  to  suppose  the  legis- 
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lature  to  design  the  enactment  of  a  law  in  violation  of  the 
principles  of  the  constitution,  a  judicial  authority  to  in- 
spect the  journals  of  that  body  would  interpose  not  the 
slightest  barrier  against  such  transgression;  for  it  is  ob- 
vious that  there  could  not  be  the  least  difficulty  in  with- 
holding from  such  journals  every  fact  evincive  of  such 
transgression.  A  journal  can  be  no  check  on  the  actions 
of  those  who  keep  it,  when  a  violation  of  duty  is  intentional. 
It  cannot,  therefore,  fail  to  be  observed  how  inadequate  to 
the  cori:ection  of  the  supposed  evil  is  the  proposed  remedy. 
Besides,  if  the  journal  is  to  be  consulted,  on  the  ground  of 
the  necessity  of  judicial  intervention,  how  is  it  that  the  in- 
quiry is  to  stop  at  that  point?  la  law,  upon  ordinary  rules, 
it  is  plaia  that  a  journal  is  not  a  record,  and  is,  therefore, 
open  to  be  explained  or  contradicted  by  parol  proof.  And 
yet,  is  it  not  evident  that  the  court  could  not,  upon  the 
plainest  grounds,  enter  upon  such  an  investigation?  In  the 
case  now  in  hand,  if  the  ojBfer  should  be  made  to  prove  by 
tbe  testimony  of  every  member  of  the  legislature  that  the 
journals  laid  before  us  are  false,  and  that,  as  a  matter  of 
fact,  the  enrolled  law  did  receive,  in  its  present  form,  the 
sanction  of  both  houses,  no  person  versed  in  jurisprudence, 
it  is  presumed,  would  maintain  that  such  evidence  would 
be  competent.  The  court  cannot  try  issues  of  fact;  nor, 
with  any  propriety,  could  the  existence  of  statutes  be  made 
dependent  on  the  result  of  such  investigations.  With  regard 
to  matters  of  fact,  no  judicial  unity  of  opinion  could  be  ex- 
pected, and  the  consequence  would  necessarily  be  that  the 
conclusion  of  different  courts,  as  to  the  legal  existence  of 
laws  from  the  same  proofs,  would  be  often  variant,  and  the 
same  tribunal  which  to-day  declared  a  statute  void,  might 
to-morrow  be  compelled,  under  the  effect  of  additional  evi- 
dence, to  pronounce  in  its  favor.  The  notion  that  courts 
could  listen  upon  this  subject  to  parol  proof  is  totally  inad- 
missible, and  it  therefore  unavoidably  results  that,  if  the 
journal  is  to  be  taken  into  consideration  at  all,  its  effect  is 
uncontrollable;  neither  its  frauds  can  be  exposed,  nor  its 
errors  corrected.     And  if  this  be  so,  and  the  journal  is  to 
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lit  the  inquiry  of  the  judicial  power,  how  obvious  the  in- 
jquacy,  if  not  futility,  of  such  inquiry?  In  my  estima- 
a,  the  doctrine  in  question,  if  entertained,  woi^ld,  as 
lust  legislative  encroachments,  be  useless  as  a  guard  to 

constitution,  and  it  certainly  would  be  attended  by 
ay  evils.  Its  practical  application  would  be  full  of  em- 
rassment.  If  the  courts,  in  order  to  test  the  validity  of 
atute,  are  to  draw  the  comparison  between  the  enrolled 
y  of  an  act  and  the  entries  on  the  legislative  journal, 
IT  great,  to  have  the  effect  of  exploding  the  act,  must  be 

discrepancy  between  the  two?    Will  the  omission  of 

provision,  no  matter  how  unimportant,  have  that  effect? 
3  difficulty  of  a  satisfactory  answer  to  these  and  similar 
3rrogatories  is  too  apparent  to  need  comment.  And 
in,  to  notice  one  among  the  many  practical  difficulties 
ich  suggest  themselves,  what  is  to  be  the  extent  of  the 
Jication  of  this  doctrine?  If  an  enrolled  statute  of  this 
te  does  not  carry  within  itself  conclusive  evidence  of  its 
1  authenticity,  it  would  seem  that  the  same  principle  must 
extended  to  the  statutes,  however  authenticated,  of  other 
tes.  An  act,  therefore,  of  Virginia  or  California,  with 
ard  to  the  mode  of  its  enactment,  would  be  open  to  trial 
t  matter  in  pais.  And  indeed,  the  doctrine,  if  carried  to 
legitimate  conclusion,  would  seem  to  abolish  altogether 
conclusiveness  even  of  international  authentications,  for 
he  great  seal  of  this  State,  attesting  the  existence  of  a 
mte,  is  not  final,  it  is  not  perceived  how  a  greater  efficacy 
0  be  given  to  the  seal  of  a  foreign  government. 
'In  addition  to  the  foregoing  observations,  I  cannot  close 
\  part  of  my  examination  of  the  question  under  dis- 
sion  without  adverting  to  a  further  consideration,  which 
nay  mind  appears  to  be  entitled  to  very  great,  if  not 
isive  weight.  I  here  allude  to  the  circumstance  that,  in 
structure  of  the  government  of  this  State,  the  judicial 
.  legislative  departments  are  made  coequal,  and  that  it 
^here  appears  that  the  one  has  the  right  of  supervision 
r  the  other.  It  is  true,  as  was  much  pressed  on  the  ar- 
aent,  that  the  legislative  branch  may  willfully  infringe 
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constitutional  prescriptions.  But  the  capacity  to  Abuse 
power  is  a  defect  inherent  in  every  scheme  of  human  gov- 
ernment, and  yet,  nevertheless,  the  forces  of  government 
must  be  reposed  in  some  hands.  The  prerogatives  to  make, 
to  execute  and  to  expound  the  laws  must  reside  somewhere. 
Depositaries  of  those  great  national  trusts  must  be  found, 
though  it  is  certain  such  depositaries  may  betray  tbe  trust 
thus  reposed  in  them.  In  the  frame  of  our  State  govern- 
ment the  recipients  and  organs  of  this  threefold  power  are 
the  legislature,  the  executive  and  judiciary,  and  they  are 
co-ordinate  —  in  all  things  equal  and  independent;  eack 
within  its  sphere  is  the  trusted  agent  of  the  public.  With 
what  propriety,  then,  is  it  claimed  that  the  judicial  branck 
can  erect  itself  into  the  custodian  of  the  good  faith  of  the 
legislative  department?  It  is  to  be  borne  in  mind  that  the 
point  now  touched  does  not  relate  to  the  capacity  to  pro- 
nounce a  law,  which  is  admitted  to  have  been  enacted,  void, 
by  reason  of  its  unconstitutionality.  That  is  clearly  a 
function  of  judicature.  But  the  proposition  is,  whether, 
when  the  legislature  has  certified  to  a  mere  matter  of  fact, 
relating  to  its  own  conduct  and  within  its  own  cognizance, 
the  courts  of  the  State  are  at  liberty  to  inquire  into  or  dis- 
pute the  veracity  of  that  certificate.,  I  can  discover  nothing 
in  the  constitution,  or  in  the  general  principles  of  govern- 
ment, which  will  justify  the  assumption  of  such  superior 
authority.  In  my  opinion  the  power  to  certify  to  the  public 
the  laws  which  itself  has  enacted,  is  one  of  the  trusts  of  the 
constitution  to  the  legislature  of  the  State.'' 

This  able  opinion  of  the  Chief  Justice  of  New  Jersey  is 
reinforced  by  a  concurring  opinion  of  one  of  the  associate 
justices,  in  which  the  argument  is  further  illustrated  and 
enforced.  It  is  sustained  by  the  amplest  citation  of  authori- 
ties, and  by  the  conclusions  independently  reached  upon 
the  same  line  of  argument,  by  the  Supreme  Courts  of  Cali- 
fornia, New  York,  Indiana  and  Wisconsin.  It  fails  to  no- 
tice only  one  consideration  urged  upon  the  hearing  of  this 
case,  and  that  is,  that  besides  the  necessity  of  looking  to 
the  journals  for  the  purpose  of  restnxining  the  legislature 
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from  intentional  violation  of  the  Constitution  in  the  passage 
of  laws,  it  is  necessary  to  do  so  in  order  to  correct  the 
mistakes  of  the  ofl&cers  in  certifying  its  acts.  The  answer 
to  this  is  that  the  journals  are  as  likely,  at  least,  to  contain 
mistakes  as  the  enrolled  laws,  and  if  they  did  in  one  in- 
stance afford  the  means  of  correcting  a  mistake  of  enroll- 
ment, they  might  in  another  instance,  by  their  own  inac- 
curacy, destroy  a  law  of  the  utmost  importance  that  was 
actually  passed.  Practically,  it  cannot  be  considered  any 
greater  evil  that  the  people  of  Nevada  should  be  subject  for 
two  years  to  the  operation  of  a  law,  one  clause  of  which 
was  not  concurred  in  by  the  Assembly,  than  that  they 
should  be  deprived  of  the  advantages  of  some  other  law, 
actually  passed,  but  which  an  inaccuracy  of  the  journal 
might  impeach.  The  hope  of  doing  good  by  the  course 
suggested  is  more  than  overbalanced  by  the  danger  of  do- 
ing harm,  and,  therefore,  presents  no  equivalent  for  the 
incalculable  disadvantage  of  reducing  the  statute  law  from 
a  state  of  certainty  to  one  of  everlasting  doubt.  "We  say 
^verhgtivg,  because  there  is  no  direct  proceeding  in  which 
the  validity  of  a  statute  can  be  once  tested  and  set  at  rest. 
The  question  could  only  arise  collaterally  in  a  controversy 
between  individuals,  and  its  determination  would  not  render 
it  res  judicata  in  any  other  controversy,  even  between  the 
same  parties.  It  would  have  to  be  tried  over  and  over 
^ain,  and  no  man  ever  would  know  whether  there  was  a 
law  or  no  law  until  his  case  had  been  determined.  We  are 
^ot  prepared,  for  the  sake  of  such  results,  and  without  the 
prospect  of  any  substantial  gain,  to  overthrow  an  old  and 
firmly  established  rule  of  evidence — a  rule  which  has  in- 
deei  been  questioned,  but  we  think  not  invalidated  by 
the  following  decisions,  which  we  notice  for  the  purpose  of 
pointing  out  the  reasons  why,  in  our  estimation,  they  are  en- 
titled to  but  little  weight. 

The  leading  case  in  favor  of  the  new  departure  is  that  of 
Spangler  v.  Jacoby  (14  HI.  297),  and  it  is  especially  deserv- 
ing of  our  attention  because  it  gave  a  construction  to  pro- 
^sions  of  the  Illinois  Constitution  substantially  identical 
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with  the  provisions  of  our  own  Constitution  before  its  adop- 
tion; from  which  it  might  be  held  that  along  with  the  pro- 
visions we  had  adopted  the  construction  previously  given 
to  them.  But  this  argument  is  weakened  by  the  fact  that 
the  same  or  similar  provisions  are  contained  in  most  of  the 
State  constitutions,  and  they  cannot  be  supposed  to  have 
been  borrowed  especially  from  Illinois. 

The  Constitution  of  Ulinois,^  like  our  own,  provides  that 
'*each  house  shall  keep  a  journal  of  its  proceedings;"  that 
'*on  the  final  passage  of  all  bills  the  vote  shall  be  by  ayes 
and  noes,  and  shall  be  entered  on  the  journal;  and  no  bill 
shall  become  a  law  without  the  concurrence  of  a  majority 
of  all  the  members  elect  in  each  house." 

From  these  provisions  it  is  concluded  that  the  journals, 
being  required  to  be  kept  by  the  Constitution,  and  to  show 
affirmatively  a  majority  vote  in  favor  of  the  final  passage  of 
every  bill,  are  records  of  as  high  authority  at  least  as  the 
enrolled  bill,  and  that  where  they  fail  to  show  a  majority 
voting  for  the  bill  on  its  final  passage  in  either  house,  the 
act  falls  to  the  ground.  The  utmost  extent  to  which  this 
decision  goes,  however,  is,  that  the  journals  may  be  looked 
to  to  see  if  they  contain  the  evidence  which  the  Constitution 
requires  they  should  contain  of  the  final  passage  of  the  bill; 
and  they  may  be  looked  to  because  they  are  records.  It  is 
J  not  hinted  that  the  court  may  look  beyond  the  record.  The 
decision  is  based  partly  upon  reasons  drawn  from  the  nature 
of  the  constitutional  provisions,  and  partly  upon  the  as- 
sumption that  it  is  supported  by  authority.'  As  io  the 
constitutional  reasons,  they  have  been  noticed  in  another 
connection.  As  to  the  authorities  it  is  to  be  observed  that 
the  English  authorities  are  not  alluded  to.  The  American 
authorities  cited  are:  State  v.  3fcBride,  4  Missouri,  303; 
Green  v.  Graves,  I  Doug.  (Michigan)  351;  Purdy  v.  Peof^ 
2  Hill,  31,  and  4  Hill,  384.  Of  these  three  cases  the  Mis- 
souri case  alone  even  seems  to  sustain  the  doctrine  in  sup- 
port of  which  it  is  cited;  and  if  it  ever  did  sustain  it,  it  has 
been  overruled  by  a  more  recent  case  in  the  same  State 
{Paafio  E.  B.  v.  Governor,  23  Mo.  353).     But  in  truth  it 
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ever  bore  the  construction  placed  upon  it,  as  is  clearly 
ointed  out  in  the  later  case  referred  to. 
The  only  point  decided  in  the  Michigan  case  is,  that  the 
igislature  had  no  power  under  the  Constitution  to  pass  a 
sneral  incorporation  law.  The  Constitution  required  that 
rery  act  of  incorporation  should  receive  a  two-thirds  vote. 
J  was  held  that  this  required  every  corporation  to  be 
mted  by  special  act. 

Replying  to  an  argument  that  an  amendment  to  this 
Bneral  act,  so  held  unconstitutional  by  recognizing  exist- 
ig  associations  formed  under  its  provisions,  might  be  re- 
arded  as  specially  creating  corporations  out  of  the  associa- 
ons  so  recognized,  one  of  the  judges  expressed  the  dictum, 
ot  concurred  in  by  the  others,  that  the  amendment  could 
ot  be  held  to  operate  as  a  special  creation,  because,  under 
is  own  construction  of  the  Constitution  and  the  practice 
E  the  legislature,  the  amendment  might  have  been  passed 
y  a  bare  majority.  It  was  not  suggested  that  the  court 
)uld  inform  itself  by  looking  at  the  journals. 
The  New  York  case  referred  to,  like  all  the  other  cases 
Bcided  in  the  same  State,  not  only  does  not  sustain  the 
linois  court,  but  all  its  implications  are  to  the  contrary. 
Later  decisions  in  Illinois  follow  Spangler  v.  Jacoby  with 
)me  dissent,  or  at  least  with  some  reservation  of  opinion 
tt  the  part  of  individual  judges.  (17  111.  151.)  It  should^ 
e  noted  also,  that  the  case  of  Spangler  v.  Jacoby  lacks  the 
action  of  Judge  Trumbull's  concurrence.  (See  note  pre- 
xed  to  the  volume  in  which  it  is  reported.  See  also  19 
11.  283;  43  Id.  97;  62  Id.  253.)  In  Minnesota  the  doctrine 
f  the  Illinois  cases  is  carried  a  long  step  forward.  There 
is  held  (Supervisors  v.  Keenan,  2  Minn.  331)  that  a  court 
ill  examine  the  legislative  journals  to  see  if  a  bill  has 
Ben  read  three  times  before  its  final  passage.  The  opinion 
I  this  case  also  totally  ignores  the  English  authorities,  but 
tea  a  long  list  of  New  York  cases,  not  one  of  which  lends 
le  slightest  countenance  to  the  doctrine  asserted;  and  this 
lustrates  its  value  as  an  authority. 
In  Alabama  {Jones  v.  HutcUmon,  43  Ala.  721)  the  point 
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is  decided  ia  accordance  with  the  doctrine  of  Spangkr  v. 
Jacohy,  and  it  is  decided  solely  on  the  authority  of  the  Illi- 
nois cases  which  do  sustain  it,  the  New  York  cases  which 
do  not  sustain  it,  and  the  case  of  Fowler  v.  Piet'ce  (2  Oal. 
Beps.),  which  had  already  been  overruled  by  the  able  and 
elaborate  opinion  in  Sherman  v.  Story  (30  Oal.  270).  This 
total  ignoring  of  the  older  authorities  and  reliance  npon 
adverse  and  overruled  cases,  greatly  impairs  any  authority 
the  Alabama  decision  might  have  had. 

In  Arkansas  (Burr  &  Co,  v.  Boss  &  Leiich^  19  Ark.  250) 
a  public  statute  was  set  aside  on  the  evidence  furnished  by 
the  journal  of  the  assembly  that  in  that  house  the  bill  had 
been  indefinitely  postponed.  This  was  done  without  any 
discussion  of  the  question  involved  and  upon  the  sole  au- 
thority of  the  much-abused  New  York  cases,  which  are  here 
again  made  to  do  unwilling  duty  on  the  wrong  side. 

In  South  Carolina  {State  v.  Peatt,  2  S.  C,  new  series,  150) 
a  majority  of  the  Supreme  Court  hold  that  a  court  will  not 
only  correct  an  enrolled  act  by  comparison  with  the  legis- 
lative journals,  but  that  it  will  look  beyond  the  journals  to 
the  original  bill,  and  they  hold  also  that  they  can  set  aside 
part  of  the  law  and  uphold  the  balance.  In  this  and 
other  respects  they  go  entirely  beyond  all  precedent.  They 
in  fact  ignore  all  precedent  and  attempt  to  sustain  them- 
selves by  arguments  drawn  from  the  nature  of  courts  and 
constitutions  in  general,  an  attempt  in  which  they  seem  to 
me  to  have  signally  failed,  as  is  clearly  shown  in  the  able 
dissenting  opinion  delivered  by  the  Chief  Justice,  in  which 
the  authorities  are  carefully  reviewed. 

In  New  Hampshire  the  judges  of  the  Supreme  Conrt 
have  twice  unanimously  held,  in  official  opinions  delivered 
in  response  to  inquiries  from  the  governor  and  council,  that 
enrolled  acts  of  that  State  were  invalid  because  the  journal 
of  one  house  did  not  show  a  concurrence  in  amendments 
adopted  in  the  other.  The  authorities  are  not  referred  to 
in  the  opinions,  but  are  collected  in  a  note  by  the  reporter, 
and  seem  to  have  been  consulted;  so  that  in  one  particular 
these  decisions  are  entitled  to  more  respect  than  most  of 
those  on  that  side.  (35  N.  H.  579;  52  Id.  622.) 
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In  Indiana  for  a  long  time  the  Supreme  Court,  in  dicta 
rather  than  decisions,  indorsed  the  doctrine  of  the  Illinois 
cases.  (See  Skinner  v.  Deming,  2  Ind.  558;  Coleman  v.  Dob- 
Urn,  8  Ind.  156;  McGullough  v.  State,  11  Ind.  424.) 

But  all  these  decisions,  if  they  are  decisions,  are  over- 
ruled bj  the  late  case  above  referred  to,  which  exposes  the 
absurdities  into  which  the  court  has  been  led  in  following 
oat  the  new  doctrine. 

In  Michigan  the  Supreme  Court  was  asked  to  declare  a 
law  inoperative,  because,  as  was  alleged,  some  of  the  mem- 
bers of  the  majority  in  the  legislature  by  which  ihe  bill  had 
been  passed  had  not  been  legally  elected.  In  other  words, 
the  court  was  asked  to  reinvestigate  in  this  collateral  pro- 
ceeding the  title  of  the  members  of  the  legislature  to  their 
seats.  Of  course  the  court  held  that  upon  that  matter  the 
action  of  the  legislature  was  conclusive,  and  sustained  the 
law.  But  without  any  occasion  to  do  so,  Judge  Cooley, 
who  delivered  the  opinion,  went  out  of  his  way  to  say  that 
a  printed  statute  is  not  even  of  prima  facie  validity  when 
the  journals  show  that  some  constitutional  formality  was 
Wanting  to  its  passage.  And  he,  too,  cites  a  list  of  the  New 
York  cases  in  support  of  this  dictum.  (13  Mich.  481.) 
Judge  Cooley,  as  a  text-writer,  also  lays  down  the  same 
ioctrine,  and  sustains  the  text  by  a  similarly  unfortunate 
citation  of  authorities.  (Cooley's  Constitutional  Limita- 
tions, 135.) 

From  this  review  it  appears  that  the  doctrine  contended 
"or  has  been  upheld  by  decisions  in  six  States  and  by  dicta 
n  one.  But  it  also  appears  that  most  of  the  decisions  are 
)f  slight  authority. 

But  even  if  we  admitted  the  correctness  of  the  decision  in 
ilpangler  v.  Jacohj,  upon  the  constitutional  grounds  upon 
ehich  it  is  placed,  it  would  not  help  the  relator  in  this  case, 
or  it  is  there  only  held  that  the  journals  can  be  resorted  to 
)ecause  for  certain  purposes  they  are  made  by  the  Consti- 
ution  a  record  of  as  much  sanctity  as  the  enrolled  laws. 
Jere  a  reference  to  the  journals  alone  shows  no  discrepancy 
)etween  the  enrolled  act  and  the  act  passed.   To  discover  the 
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alleged  discrepancy  we  must  look  farther  to  a  loose  pa^ej 
possessing  no  characteristic  of  a  record.  Oar  right  to 
t)ursue  the  investigation  to  that  extent  is  sustained  by  the 
South  Carolina  court  alone,  and  that  with  a  divided  bench. 

The  Kentucky  case  to  which  we  are  referred  (5  Bash. 
680)  notices  the  question,  but  does  not  decide  it. 

The  decision  of  Judge  Thurman  (3  Ohio  State,  43i), 
cited  by  Judge  Cooley,  expressly  waives  the  question;  bat 
so  far  as  it  is  noticed,  the  argument  is  all  against  the  doc- 
trine which  it  is  supposed  to  sustain. 

As  a  set-off  to  Judge  Cooley's  text,  we  would  refer  to  a 
vigorous  opinion  of  Attorney-General  Black,  quoted  in  a 
note  to  Coleman  v.  Dobbins,  8  Ind.  156. 

From  this  discussion  it  appears  that  the  decided  weight 
of  authority,  as  well  as  every  consideration  of  expedieucy, 
is  opposed  to  the  doctrine  that  this,  or  any  court,  for  the 
purpose  of  informing  itself  of  the  existence  or  terms  of  a 
law,  can  look  beyond  the  enrolled  act  certified  by  those 
officers  who  are  charged  by  the  Constitution  with  the  duty 
of  certifying,  and  therefore,  of  course,  with  the  duty  of  de- 
ciding what  laws  have  been  enacted. 

Mandamus  denied. 


LNo.  712.] 

FEANK  WHEELEE  et  al.,  Eespondents,  v.  FLORAI^ 
MILL  AND  MINING  COMPANY  and  C.  H.  LIGHT, 
Appellants. 

Stipulation  not  to  Appeal  Enforced. — A  stipnlation  made  between  the 
parties  to  a  suit  in  the  court  below,  whereby  they  mutually  agreed,  in 
consideration  of  a  delay  in  the  issuance  of  an  execution  upon  the  judg- 
ment, that  no  appeal  should  be  taken  to  this  Court,  i^  binding  upon  the 
parties,  and  an  appeal  taken  in  violation  of  such  stipulation  will  be 
dismissed. 

Appeal  when  Taken  fob  Delay— Damages. — Where  an  appeal  is  manifestly 
taken  for  delay,  damages  equal  to  ten  per  cent,  of  the  judgment  will  bo 
awarded  by  this  Court,  and  if  the  act  of  appellant  occasions  a  delay  of 
more  than  five  months,  damages  will  be  allowed  at  the  rate  of  two  per 
cent,  per  month. 
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Motion  made  by  respondents  to  dismiss  an  appeal.  Affi- 
tvits  in  support  of  the  motion  were  filed  showing  the  facts 
hich  are  stated  in  the  opinion. 

A.  B.  Hunt  and  Bishop  &  Sabin,  for  Respondents. 

I.  Appellant  Light  is  estopped  from  ever  claiming  the 
ght  of  appeal  in  this  action.  {Dezell  v.  Odell,  3  Hill,  215; 
^elland  Canal  Co,  v.  Hathaway,  8  Wend.  4S3;  Plumb  v.  Catt. 
18.  Co.,  18  N.  T.  394.) 

U.  A  party  may  waive  a  right  created  in  their  favor  by 
atnte.  (Bowen  v.  Aubrey,  22  Oal.  566;  Bull  v.  Trustees  of 
ochport,  3  Comst.  197;  Tombs  v.  B.  &  S.  Bailroad  Co.,  18 
Eu:b.  584;  People  v.  Wooster,  16  Cal.  435;  Bingham  et  al. 
Thompson,  4  Nev.  224;  Cardinal  v.  Edwards,  5  Nev.  36; 
yrbeit  v.  Swift,  6  Nev.  194.) 

III.  The  court  should  enforce  the  stipulation  and  refuse 
pass  upon  any  question  raised  by  this  appeal.     {Townson 
Masterson  Stone  Dressing  Co.,  15  N.  T.  (1  Smith)  589; 
atflv.  Bemsen,  7  Paige,  206.)     The  appellant  ought  to  have 
8  appeal  dismissed,  and  be  punished  for  his  trifling  with 
©  courts,  and  his  attempt  to  abuse  the  machinery  of  the 
w  and  make  it  subservient  to  his  own  selfish  ends.    {Lehane 
Keyes,  2  Nev.  361;  Kerchevaly.  McKinney,  4  Nev.  294 
Cal.  149;  12   Cal.   559;  Pacheco  v.  Bernal,  2  Cal.  150 
ussell  V.  Atlierton,  2  Cal.  158;  Buckley  y.  Morse,  2  Cal.  149 
afes  V.  Vischer,  2  Cal.  355;  Hewitt  et  al.  v.  Porter,  13  Cal, 
1;  Nickerson  v.  Cal.  Stage  Co.,  10  Cal.  520.) 

Pitzer  &  Corson,  for  Appellants. 

By  the  Court,  Beatty,  J. : 

A  supplemental  and  final  decree  was  made  and  entered  in 
is  cause  October  3,  1874,  modifying  the  original  decree 
accordance  with  the  order  of  this  Court.  (See  9  Nev. 
•4.)  Subsequently,  on  November  10,  1874,  the  parties 
Eide  the  following  stipulation,  which  was  filed  in  the  dis- 
ict  court.  After  the  title  of  the  cause,  **It  is  hereby 
?reed  and  stipulated  by  and  between  the  plaintifi's  to  the 
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above-entitled  cause  and  said  defendant,  the  Flora  Mill  and 
Mining  Company  and  said  C.  H.  Light — 

"1st.  That  said  defendants  waive  all  right  of  appeal  to 
the  Supreme  Court  in  said  cause,  either  from  the  judgment 
or  decree,  or  supplemental  decree  in  said  cause,  or  any  part 
thereof,  or  from  any  order,  notice  or  ruling  of  said  court, 
at  any  time  made  or  entered  in  said  cause,  or  from  any 
part  thereof. 

**  2d.  That  a  stay  of  an  order  of  sale,  or  the  issuance  of 
an  execution  therein  until  the  1st  day  of  April,  A.  D.  1875, 
shall  be  entered  in  said  cause. 

''3d.  That  on  said  1st  day  of  April,  1875,  said  C.  U- 
Light  shall  pay  the  whole  amount  of  the  judgment,  interest 
and  costs  in  said  cause  in  gold  coin,  and  that  said  mill  shatH 
remain,  with  its  machinery  and  appurtenances,  where  i* 
now  is  till  that  time. 

"  4th.  That  in  case  said  Light  shall  fail  to  pay  said  judg- 
ment, costs  and  interest  on  said  1st  day  of  April,  1875,  s^ 
aforesaid,  then  said  mill  and  property  known  as  the  Flor3»l 
Mill,  shall  be  sold  as  directed  in  said  decree,  according  t^ 
law,  and  no  further  stay  of  an  order  of  sale  shall  be  granted 
in  said  cause. 

*'  6th.  That  it  is  the  true  intent  of  this  agreement  to  gi^^ 
said  Light  time  in  which  to  pay  said  judgment,  costs  and 
interest  without  the  expense  of  a  sale  of  the  property. 
'*A.  B.  Hunt, 

Attorney  for  Plaintiffs. 

Garber,  Thornton  and  Kelly,  aud 
J.  0.  Foster, 

"  PiocHE,  Nevada,  Nov.  10,  1874.  Attorneys  for  Defendants." 

The  affidavits  on  file  here  prove  beyond  a  doubt,  and  th^ 
fact  is  not  disputed,  that  this  stipulation  was  entered  into 
at  the  request  of  the  defendant  Light,  and  signed  by  b^^ 
attorneys  upon  his  express  direction.  It  is  also  shown  tha* 
he  has  had  all  the  benefit  of  a  strict  compliance  by  plaintiffs 
with  their  agi-eement  to  stay  execution.  But  when,  abofl^ 
the  1st  of  April,   they  demanded  payment  of  their 
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meuts,  he  replied  by  filing  notice  of  this  appeal,  and  gave 
an  undertaking  to  stay  proceedings.  [It  is  only  just  to  add 
in  this  connection  that  the  attorneys  through  whom  the 
stipulation  was  entered  into,  dissolved  all  connection  with 
the  case  when  the  appeal  was  taken.] 

Upon  a  certificate  of  the  clerk  of  the  district  court,  and 
affidavits  showing  the  facts  above  recited,  the  respondents 
moved  during  the  last  term  for  a  dismissal  of  the  appeal 
and  damages.  Pending  the  decision  of  their  motion,  they 
filed,  at  the  beginning  of  the  present  July  term,  an  additional 
certificate  of  the  clerk  of  the  district  court,  showing  that 
although  the  appeal  was  taken  April  6,  no  transcript  for 
tLis  court  had  been  ordered  by  the  appellant  up  to  July  5. 
Under  a  rule  of  this  court,  the  appeal  would  be  dismissed 
upon  the  facts  presented  by  the  latter  certificate.  But  aside 
from  the  operation  of  that  rule,  we  think  this  appeal  should 
be  dismissed  on  account  of  the  stipulation.  Stipulations 
of  a  similar  character  have  been  enforced  in  Bingham  v. 
^mpson,  4  Nev.  224,  and  Townson  v.  Masterson  Stone 
Dressing  Co.,  15  N.  Y.  589.  If  the  record  was  here  we 
should  decline  to  consider  any  question  it  might  present. 
*^e  are  further  of  the  opinion  that  as  the  appeal  was  mani- 
festly taken  merely  for  delay,  damages  should  be  awarded, 
^aud  an  occasion  is  presented  for  announcing  that  hereafter 
^Ws  rule  will  be  observed  in  all  similar  cases:  Ten  per 
cent,  of  the  judgment  will  be  allowed,  and  if  the  act  of  the 
appellant  occasions  a  delay  of  more  than  five  months,  dam- 
ages will  be  allowed  at  the  rate  of  two  per  cent,  per  month. 
The  appeal  in  this  case  is  dismissed,  and  the  court  below 
18  directed  to  allow,  by  way  of  damages  to  each  of  the  re- 
spondents, sixteen  per  cent,  of  their  respective  judgments; 
^ihis  to  be  in  addition  to  costs  and  accruing  interest,  and  to 
^6  entered  as  a  judgment  against  the  defendant  Light. 
Remittitur  forthwith. 
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[No.  703.] 

J.  W.  PECK,  Respondent,  v.  ELLIOTT  DODDS  etal., 

Appellants. 

AssioNOB  OF  Account  cannot  Sue — When. — The  assignees  of  an  account 
cannot  authorize  the  assignor  to  bring  suit 'in  his  own  name,  while  thej 
retain  the  absolute  property  in  the  account. 

Idem — Liability  op  Debtor. — A  debtor  is  not  liable  to  the  assignor  and 
assignee  of  an  account  at  the  same  time,  and  where  the  assignees  have 
an  undoubted  right  to  sue,  the  assignor  cannot  maintain  an  action  com- 
menced in  his  own  name. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  testimony  offered  by  plaintiff  to  shqw  a  reassign- 
ment, by  parol,   of  the  account  sued  on,  was  as  follows: 
J.  W.  Peck,  plaintiff,  testified  **  that  he  had  a  conversation, 
in  June,  1874,  with  W.  W.  Bishop,  attorney  for  the  assignees 
of  the  account  sued  on;  that  Bishop  asked  him  what  he  was 
going  to  do  with  the  account;  that  about  August  1st  Bishop 
said  to  him:    'Well,  you  have   done  nothing   about  that 
collection  yet.'    I  told  him  I  had  not.     He  turned  around 
to  me  and  said :   *  Go  and  collect  this  in  your  own  name; 
attach  the  cattle,  if  you  can  do  no  other  way.'   Witness  had 
a  conversation  subsequent  to  this  with  Mr.  Glissan,  one  of 
the  assignees  of  the  account,  in  which  Glissan  said  to  wit- 
ness: *Tou  go  and  collect  it  in  your  own  name.     I  under- 
stand they  are  moving  their  cattle  to  the  railroad.'    I  told 
him  I  would.     I  then  commenced  this  suit."     Upon  cross- 
examination,  this  witness  said  :  **  Bishop  and  Glissan  never 
reassigned  the  account  to  me,  nor  have  they  verbally  agreed 
to  do  so,  except  in  the  conversations  spoken  of.     Bishop 
said  I  could  not  collect  it  except  for  the  benefit  of  Glissan 
and  Bishop.     I  never  asked  Glissan  to  reassign  it  to  me." 
J.  C.  Foster  testified  that  he  heard  a  conversation  be- 
tween J.  W.  Peck  and  W.  C.  Glissan;  that  Peck  insisted 
upon   Mr.    Glissan    collecting   the   Dodds    account;  that 
Glissan  told  Peck  to  collect  it  himself  in  any  way  he  could; 
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that  there  was  some  disagreement  between  them  as  to  what 
could  be  done. 

W.  W.  Bishop,  being  sworn,  said  :  "I  had  a  conversation 
with  plaintiff  about  the  collection  of  this  Dodds  account, 
and  I  was  asked  what  I  wanted  done  with  it.  I  said  I 
wanted  it  collected.  Glissan  and  Peck  came  to  me  to  de- 
termine what  was  to  be  done  with  this  account.  I  said  I 
would  not  sue  upon  it,  nor  have  anything  to  do  with  it 
until  after  Peck  had  made  an  effort  to  collect  it,  as  he  had 
stated  at  the  time  of  the  assignment  that  he  could  and  would 
collect  it  if  he  had  the  authority  to  do  so.  I  then  said, 
'Do  anything  you  have  a  mind  to;  collect  it,  if  you  can.' 
Peck  then  asked  if  I  would  give  him  a  written  assignment 
for  it.  I  said,  *No;  because  the  moment  I  give  that  as- 
signment, any  creditor  who  has  not  been  mentioned  in  the 
^ignment  can  attach  the  money  for  Peck's  debts,  and  that 
^ould  destroy  the  force  of  this  assignment.'  Major  Peck 
said:  *The  Dodds  owe  this  money.  I  think  I  can  collect 
it,  and  am  willing  to  do  all  I  can  to  help  you  get  this 
oaoney  and  everything  else  mentioned  in  the  assignment, 
but  I  cannot  act  with  my  hands  tied.'  I  said  to  him  that 
f  did  not  wish  to  tie  his  hands,  nor  to  prevent  his  acting, 
t  am  willing  to  give  you  all  the  authority  in  this  world  to 
Jet  this  money  and  carry  out  your  part  of  the  agreement. 
Mil  ask  is,  that  when  the  money  is  collected,  that  it  shall 
>e  disposed  of  to  pay  your  debts  mentioned  in  the  assign- 
Qent."  Referring  to  another  conversation,  this  witness  said : 
*I  met  Major  Peck  on  the  street,  and  he  said,  *  I  want  to 
Qe  the  Dodds;  they  owe  me  that  money,  and  I  can  make 
iem  pay  it.'  I  then  said,  *  Sue  them,  and  let  the  matter  be 
)ttled  one  way  or  the  other — the  quicker  the  better.'  He 
lid,  *Do  you  authorize  me  to  sue?'  and  1  replied,  *Do 
hat  you  please,  I  will  have  nothing  to  do  with  it.  I  don't 
Etnt  to  be  bound  for  any  costs,  nor  be  bothered  with  the 
atter.  I  have  had  all  the  trouble  with  this  I  am  going  to 
ive.'  He  then  said,  *  Will  you  authorize  me  to  sue?'  and 
said,  *  Yes,  as  far  as  I  can  without  releasing  the  money,  for 
hen  it  is  collected  it  must  be  applied  according  to  the 
rms  of  the  assignment.'" 
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Upon  cross-examination,  this  witness  said:  "lam  the 
attorney  in  fact  and  at  law  for  A.  C.  Bishop.    *    *    *    j 
claim,  as  such  attorney,  that  all  money  now  due  from  the 
Dodds  should  be  paid  to  Glissan  and  Bishop.     I  have  never 
released  it,  except  conditionally.     ^    ^    *    Z  released  the 
privilege  of  the  firm  of  a  lawsuit.     I  positively  refused  to 
reassign,  except  that  I  said  I  would  not  do  so  except  as 
above  stated.    I  never  agreed  that  I  would  reassign  it  to  him 
so  as  that  he  should  own  the  money.    I  wanted  that  Glis- 
san and  Bishop  should  have  the  money  named  in  the  assign- 
ment.    I  always  reserved  the  proviso  that  Glissan  and 
Bishop  should  have  all  that  money.     I  claim  that  instru- 
ment, as  such,  is  in  full  force,  and  that  if  I  came  across 
any  of  that  property  or  money  mentioned,  I  would  want  it 
as  their  attorney." 

Fitzer  &  Corson,  for  Appellants. 

A.  B,  Hunt,  for  Respondent. 

I.  Every  suit  shall  be  prosecuted  in  the  name  of  the  real 
parties  in  interest,  except  as  otherwise  provided  in  the 
practice  act.  This  case  does  not  come  under  the  exception. 
(Compiled  Laws,  Sec.  1067.) 

II.  A  parol  agreement  to  rescind  a  written  contract  is 
good,  and  such  an  agreement  may  be  presumed  from  the 
acts  of  the  parties.  The  law  regards  the  substantial  rights 
of  the  parties  and  will  protect  them.  {Green  v.  WdU  d  Co^ 
2  Cal.  585;  Dubois  v.  Delaware  and  Hudson  Canal  Co.,  12 
Wend.  334;  Smith  v.  Gugerhj,  4  Barb.  614.) 

III.  Parol  evidence  is  admissible  to  prove  a  waiver  of  ft 
written  agreement  entered  into  by  the  parties.  {Langtmih^ 
et  al,  V.  Smith  et  al,,  2  Wend.  588;  Fleming  v.  Gilbertf  3 
Johns.  529;  Monroe  v.  Ferhins,  9  Pick.  301;  Lockwood  v.  Can- 
field,  20  Cal.  127;  Carlyon  v.  Lannan,  4  Nev.  166;  Binghaf^ 
et  al.  V.  Thompson,  4  Nev.  224.) 

IV.  Plaintiff  was  the  proper  party  to  bring  this  suit.  He 
was  the  only  and  real  party  in  interest.  The  assignees  were 
to  pay  the  debts  out  of  the  assets  of  plaintiff's  property.  ^^ 
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3  of  the  creditors  of  plaintiff  ever  at  any  time  were  parties 
or  were  bound  by  the  assignment.  It  was  only  an  ar- 
gement  between  plaintiff  and  the  assignees,  and  the 
ds  to  pay  Peck's  debts  with  must  come  out  of  the  prop- 
f  assigned.  The  assignees  did  not  covenant  to  pay  out 
heir  own  funds.  Hence  the  plaintiff  was  the  real  party 
nterest  to  see  that  the  Dodds  account  was  collected,  and 
liis  light  plaintiff  and  the  assignees  regarded  the  Dodds 
ount.  {Wiggin  v.  McDonald,  18  Oal.  126.) 
\  Glissan  and  Bishop  are  forever  debarred  from  bring- 
suit  on  the  Dodds  account,  and  it  was  not  even  urged 
i  they  could  ever  do  so.  (Mitchell  y.  Reed,  9  Cal.  204; 
mh  V.  Caitaraugns  Co,  Ins.  Co.,  18  N.  T.  394;  Dezelly. 
U,  3  Hill,  215;  Welland  Canal  Co.  v.  ITathaway,  8  Wend. 

•) 

!y  the  Court,  Beatty,  J. : 

he  defendants  in  this  case  set  up  in  their  answer  and  on 
trial  proved  that  the  account  sued  on  had  been  assigned 
-he  plaintiff  to  Bishop  and  Glissan  before  the  commence- 
it  of  the  action,  and  themselves  notified.  The  assign- 
it  referred  to  is  in  writing,  and  recites  that  it  is  made  in 
sideration  of  the  assumption  by  the  assignees  of  certain 
ts  of  the  assignor.  It  provides  that  the  assignees  are  to 
)  possession  and  dispose  of  the  property  enumerated, 
ect  the  accounts,  and  after  paying  themselves  the  amount 
be  debts  assumed  and  their  necessary  expenses  in  man- 
ig  the  business,  to  return  any  overplus  to  the  plaintiff, 
he  meantime  the  sale  and  assignment  are  to  be  absolute, 
re  can  be  no  doubt  that  so  long  as  this  assignment 
ained  in  force  the  right  to  sue  on  all  accounts  embraced 
it  was  vested  in  the  assignees  exclusively  as  the  real 
ies  in  interest.  The  plaintiff,  not  denying  the  assign- 
t  nor  disputing  its  legal  operation  while  in  force,  offered 
•tove  in  rebuttal  a  reassignment  to  him  of  the  particular 
»unt  upon  which  this  action  was  brought.  The  testi- 
y  offered  for  that  purpose  was  objected  to  by  defendants 
was  admitted  subject  to  their  right  to  move  to  strike  it 
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out,  which  they  did  upon  the  ground  that  it  did  not  prove, 
or  tend  to  prove,  a  retransfer  of  the  account.  The  motion 
was  overruled,  the  testimony  submitted  to  the  jury,  and 
a  verdict  rendered  against  the  defendants,  upon  which 
plaintiff  had  judgment. 

Defendants  appeal  from  the  judgment,  assigning  error  of 
the  court  in  refusing  to  allow  their  motion  to  strike  out  as 
one  of  the  grounds  of  appeal. 

We  think  the  ruling  of  the  court  was  erroneous.     Giving 
the  utmost  possible  effect  to  all  the  testimony  offered  by  the 
plaintiff  on  this  point,  and  conceding  the  validity  of  a  reas- 
signment by  parol,  there  is  nothing  to  show  such  reassign- 
ment or  any  intention  of  the  assignees  to  make  one.    It  is 
true,  they  told  plaintiff  to  collect  the  account  in  his  owJi 
name,  and  to  sue  on  it  and  to  attach;  but  they  coupled  these 
directions  with  an  express  refusal  to  reassign.     They  seem 
to  have  thought  that  they  could  give  plaintiff  authority  to 
sue,  while  they  retained  the  absolute  property  in  the  ao- 
coiiht,  and  with  it,  of  course,  the  right  to  sue  in  their  own 
names.     But,  clearly,  the  defendants  could  not  be  liable 
to  assignor  and  assignees  at  the  same  time,  and  as  Bishop 
and  Glissan  had  an  undoubted  right  to  sue  when  this  action 
was  commenced,  the  plaintiff  must  necessarily  fail. 

Judgment  reversed. 

[No.  700.  ] 

JMIES  PAYNE  SMITH,  Eespondent,  v.  HENBY  LEB, 

Appellant. 

Allegations  of  Complaint  not  Denied  in  the  Answeb. — ^Where  the  coin- 
plaint  alleges  that  defendant  agreed  to  pay  plaintiff  four  dollars  per  day 
for  his  services,  and  the  answer  does  not  deny  that  aUegation,  no  issas 
is  presented  by  the  pleadings  as  to  the  value  of  plaintiff's  service*. 

Instructions  where  no  Injury  Occurs. — Where  it  clearly  appears  that  ap- 
pellant was  not  injured  by  the  refusal  of  the  court  to  give  certain  in- 
structions asked  by  him,  it  is  unnecessary  for  this  court  to  decide 
whether  said  instructions  are  correct  or  not. 

Kules  op  Court — How  Enforced. — It  is  doubtfulif  the  district  court ccmld 
enforce  a  rule  of  court  that  was  not  formally  recorded  in  the  minutrt 
and  published  for  thirty  days,  as  by  law  required.  This  question  re- 
ferred to  but  not  decided. 
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Appeal  from  the  District  Court  of    the  Sixth  Judicial 
District,  Eureka  County. 
The  facts  are  stated  in  the  opinion. 

David  E.  Bailey y  for  Appellant. 

The  court  erred  in  refusing  to  give  the  instructions 
asked  for  by  appellant.  Both  of  the  instructions  state  the 
\m  as  applicable  to  this  case.  There  was  a  conflict  in  the 
evidence,  and  respondent  had  a  right  to  ask  the  court  that 
i  the  plaintiff  must  establish  any  fact  by  a  preponderance  of 
evidence,  and  that  if  five  hundred  and  eleven  dollars  was 
all  that  was  due,  then  the  jury  must  find  for  the  defendant. 
The  only  reason  assigned  for  the  refusal  to  give  the  instruc- 
tions was,  that  the  same  had  not  been  offered  before  the 
commencement  of  the  opening  argument  of  the  plaint- 
iff *s  counsel.  It  will  not  be  contended  that  there  was  any 
nile  of  court  on  this  subject,  but  simply  that  it  had  been, 
L  ^d  was,  the  practice  of  the  court  to  require  certain  things 
;  to  be  done.  Courts  have  power  to  adopt  rules  not  in  con- 
'f  flict  with  law,  but  such  rules  must  be  made  in  accordance 
[  ^ith  the  statute.  (1  Compiled  Laws,  Sec.  930.)  Practice 
or  custom  cannot  make  the  rule;  but  it  must  be  adopted  and 
published  in  conformity  with  the  provisions  of  the  statute. 

Thomas  Wi*en,  for  Respondent. 

I.  The  court  properly  refused  to  give  the  instructions 

^sked.     Instruction  No.  1  is  not  properly  qualified.     It,  in 

effect,  assumes  that  the  defendant  is  required,  to  entitle  him 

to  recover,  to  establish  all  matters  of  fact  alleged  by  him — 

those  admitted  by  the  answer  as  well  as  those  denied — and 

in  this  respect  calculated  to  mislead  the  jury.     It  is  too 

general.     The  instructions  were  not  handed  to  the  judge  in 

time.     (Waldie  v.  Doll,  29  Cal.  561;  People   v.  Keefer,  18 

Cal.  636.) 

II.  Defendant's  instruction  No.  2vwas  properly  refused  for 
the  reason  that  no  facts  were  proven  to  authorize  it.  {niomp- 
eon  V.  Xee,  8  Cal.  275;  People  v.  Hurley,  8  Cal.  390;  Tompkins 
y.  Mahoney,  32  Cal.  321.) 
Vol.  X.— U 
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By  the  Court,  Beatty,  J. : 

In  this  case  the  defendant  appeals  from  a  judgment 
rendered  against  him  for  three  hundred  and  fifty-two  dol- 
lars and  fifteen  cents,  and  from  the  order  overruling  his 
motion  for  a  new  trial.  The  complaint  is  verified  and  the 
allegations  are,  that  the  plaintiff  worked  for  defendant  two 
hundred  and  forty-three  days,  at  defendant's  request,  for 
which  he  agreed  to  pay  him  four  dollars  per  day;  that  his 
services  were  reasonably  worth  nine  hundred  and  seventy- 
two  dollars,  which  defendant  promised  to  pay  in  gold  coin; 
and  that  no  part  of  the  same  has  been  paid,  except  one 
hundred  and  three  dollars  and  eighty-five  cents.  The  an- 
swer admits  the  performance  of  two  hundred  and  thirty- 
one  days'  labor.  It  does  not  deny  the  promise  to  pay  four 
dollars  per  day,  but  alleges  that  the  reasonable  value  of  the 
services  did  not  exceed  six  hundred  and  eighty-seven  dol- 
lars. It  pleads  payment,  and  a  counter-claim,  for  which 
defendant  demands  judgment.  Upon  the  issues  raised  by 
these  pleadings  the  parties  went  to  trial.  What  were  the 
issues?  The  defendant,  by  failing  to  deny,  admitted  that 
he  had  promised  to  pay  plaintiff  four  dollars  per  day  for  his 
services,  and  his  denial  of  their  alleged  value  became  im- 
material. The  only  allegation  of  the  complaint,  therefore, 
which  required  proof  to  support  it,  was  that  relating  to  the 
number  of  days  that  plaintiff  worked^— he  claiming  two 
hundred  and  forty-three,  and  defendant  admitting  two  hun- 
dred and  thirty-one.  The  plea  of  payment,  and  the  counte^ 
claim  asserted  in  the  answer,  of  course  raised  issues  which 
the  defendant  was  bound  to  maintain  by  affirmative  proof. 

On  the  trial  the  plaintiff  testified  to  having  worked  two 
hundred  and  forty- three  days;  that  defendant  promised  to 
pay  four  dollars  per  day,  and  that  he  had  paid  him  five  hun- 
dred and  eleven  dollars,  and  rested  his  case.  The  defend- 
ant testified:  '*I  am  defendant  in  this  action.  I  employed 
the  plaintiff  to  work  for  me.  I  agreed  to  pay  him  ninety 
dollars  per  month  and  board  him."  The  only  other  testi- 
mony offered  by  the  defendant  was  as  to  the  value  of  the 
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plaintiff's  services,  and  this  testimony  was  all   either  ex- 
cluded or  stricken  out  by  the  court  upon  the  ground  that  it 
was  immaterial.     Two  of  the  errors  assigned  relate  to  the 
exclusion  and  striking  out   of  this   testimony.     We  think 
the  ralings  of  the  district  court  upon  this  matter  were  cor- 
rect.   If  the  ^defendant  promised  to  pay  four  dollars  per 
day,  as  he  admits  he  did,  by  failing  to  deny  the  allegation 
to  that  effect,  he  was  bound  to  pay  at  that  rate  although 
the  services  may  have  been  worth  less.     The   only  other 
error  complained  of  is  the  refusal  by  the  court  to  allow  the 
following  instructions  asked  by  the  defendant:  "1st.  The 
jury  are  instructed  that  the  plaintiff,  in  order  to  establish  any 
Blatter  of  fact  alleged  by  him,  must  prove  the  same  by  pre- 
ponderance of  testimony.     2d.  If  the  jury  believe  from  the 
evidence  that  when  the  defendant  paid  the  plaintiff  the  sum 
of  five  hundred  and  eleven  dollars,  :which  is  admitted,  that 
'     sum  was  all  that  was  due  from  the  defendant  to  the  plaintiff, 
they  will  find  a  verdict  for  the  defendant."    The  court  re- 
fused to  give  these  instructions  without  deciding  upon  their 
correctness,  upon  the  ground  that  they  were  not  requested 
Wore  the  conclusion  of  plaintiff's  opening  argument,  and 
^he  practice  of  the  court  required  them  to  be  submitted  to  the 
Court  and  opposing  counsel  before  the  argument  began  in 
Order  to  entitle  them  to  be  considered.     It  is  doubtful  if 
*he  action  of  the  court  could  be  sustained  upon  the  ground 
specified.     It  appears  that  the  practice  referred  to  is  not 
Established  by  any  rule  formally  recorded  in  the  minutes 
of  the  court  and  published  as  other  rules  of  that  court  have 
been.     And  courts  are  not  allowed  to  enforce  rules  of  their 
Own  making  until  thirty  days  after  their  adoption  and  pub- 
lication.    (1  Oomp.  L.,  Sec.  930.)   What  is  requisite  to  the 
adoption  and  publication  of  a  rule  of  court,  ai^d  whether 
^  long-continued  practice  is  alone  sufficient  for  that  pur- 
{)ose,  are,  however,  questions  which,  in  this  case,  it  is  un- 
iiecessary  to  decide.    And  whether  or  not  the  instructions 
t'efused  were  correct  in  themselves,  or  liable  to  the  criticism 
of  respondent,  and  whether  they  were  called  for,  in  view  of 
the  testimony,  are  also  questions  which  it  is  unnecessary  to 
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decide.     It  is  at  least  certain  that  their  refusal  did  the  ap- 
pellant no  harm.     He  had  admitted   two    hundred   and 
thirty-one  days'  work  and  the  promise  to  pay  four  dollars 
per  day — that  is,  he  had  admitted  an  original  indebtedness 
of  nine  hundred  and  twenty-four  dollars,  to  which  .he  LacL 
pleaded  payment  and  a  counter-claim.     The  plaintiff  was  , 
on  the  pleadings,  entitled  to  a  judgment  for  nine  hundreci 
and  twenty-four  dollars,  less  such  amount  as  was  admits  cH 
or  proven  by  way  of  payment  or  counter-claim.     The  de- 
fendant offered  no  testimony  whatever  of  any  payment  c^  t 
counter-claim,  and  the  only  proof  of  payment  was  the  acfl.- 
mission  of  the  plaintiff  that  he  had  received  five  hundr^  <l 
and  eleven  dollars.     On  this  testimony  he  was  entitled  to      a 
verdict  for  four  hundred  and  thirteen  dollars  and  he  ou-T-J 
recovered  three  hundred  and  fifty-two  dollars  and  fifteen 
cents. 

Judgment  and  order  aflSrmed. 


[No.  741.] 

Ex  Parte  WILLIAM  MoKAT  DENT. 

Habeas  Coepus— What  Petition  for  must  State. — The  provisions  of  the 
statute  that  if  the  imprisonment  be  alleged  to  be  illegal,  the  petition 
must  also  state  in  what  the  alleged  illegality  consists  (1  Gomp.  L.  350), 
contemplates  that  the  facts  showing  wherein  the  alleged  illegality 
consists  should  be  stated. 

Statement,  when  Conclusion  op  Law. — A  general  statement  that  the 
warrant  is  illegal,  null  and  void,  and  that  it  was  issued  without  authority 
of  law,  is  a  mere  conclusion  of  law,  not  a  statement  of  any  fact. 

Petition  must  make  out  Peima  Facie  Case.— Before  a  writ  of  habfos 
corpus  is  granted,  sufficient  probable  cause  must  be  shown  to  enable  the 
court  to  form  some  judgment  in  the  case,  and  if  it  appears  from  the 
petitioner's  statement  that  there  is  no  sufficient  ground  for  his  discharge 
the  court  should  not  issue  the  writ. 

Habeas  Corpus — When  not  made  Keturnable  befobe  Supbeme  Coubt.- 
Where  it  is  sought  to  bring  petitioner  from  a  distant  county,  a^Titof 
habeas  corpus  will  not  be  made  returnable  before  this  court  in  the  first 
instance,  without  a  showing  of  the  absence,  disability  or  refusal  of  the 
district  judge  of  the  county  to  act,  or  other  good  cause  why  it  should  be 
heard  by  the  Supreme  Court,  or  a  justice  thereof. 
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IS  CocRT  WILL  NOT  ANTICIPATE  Arbest  OP  PETITIONER. — Petitioner 
cannot  be  in  the  custody  of  two  different  officers  at  the  same  time;  and 
where  petitioner  alleges  that  he  is  in  the  custody  of  the  sheriff  but  sug- 
gests to  the  court  that  the  sheriff  will  deliver  him  to  another  officer  upon 
receipt  of  the  governor*s  requisition,  this  court  will  not  anticipate  such 
arrest  in  order  to  determine  the  validity  of  the  governor's  warrant. 

Vj>plication  for  a  wrifc  of  habeas  corpus  before  the  Su- 

5me  Court. 

Che  facts  are  stated  in  the  opinion. 

W.  8.  Bonnifieldy  for  Petitioner. 

By  the  Court,  Hawley,  C.  J. : 

Petitioner  represents  that  he  is  illegally  restrained  of  his 
erky  by  the  sheriff  of  Humboldt  County;  that  the  impris- 
tnent  is  illegal  in  this,  that  said  sheriff  pretends  to  hold 
kitioner  upon  a  pretended  warrant  of  arrest  issued  by  a 
itice  of  the  peace  of  said  Humboldt  County;  that  said 
.rrant  is  illegal,  null  and  void,  and  that  the  said  justice 
iued  the  same  without  authority  of  law. 
The  provision  of  our  statute  that  **if  the  imprisonment 
)  alleged  to  be  illegal,  the  petition  must  also  state  in  what 
e  alleged  illegality  consist"  (1  Comp.  L.  350),  contem- 
■ates  that  the  facts,  showing  wherein  the  alleged  illegality 
insists,  should  be  stated.  Petitioner  does  not  state  the 
iense  for  which  he  was  arrested.  No  copy  of  the  warrant 
contained  in  the  petition,  and  no  facts  are  presented  that 
table  us  to  determine  whether  the  warrant  is  illegal  or  not. 
le  general  statement  that  the  warrant  of  the  justice  is 
egal,  null  and  void,  and  that  it  was  issued  without  au- 
ority  of  law,  is  a  mere  conclusion  of  law,  not  a  statement 
any  fact. 

The  petition  should  state  facts  suflScient  to  make  out  a 
ima  facie  case.  The  authorities  are  numerous  and  uniform 
at  before  a  writ  of  habeas  corpus  is  granted,  sufficient 
obable  cause  must  be  shown  to  enable  the  court  to  form 
Qie  judgment  in  the  case,  and  if  it  appears  from  the  peti- 
•ner's  statement  that  there  is  no  sufficient  ground  for  his 
jcharge  the  court  should  not  issue  tlie  writ.     {Jordan  v. 
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State,  14  Tex.  442;  la  the  Matter  of  Keeler,  Hemp.  311;  In 
re  Griner,  16  Wise.  430;  Hx  parte  Milligan,  4  Wall.  110; 
Sim's  Case,  7  Cush.  291;  Williamson's  Case,  26  Penn.  St.  15; 
Hurd  on  Habeas  Corpus,  223-4.)  This  rule  should,  in  our 
judgment,  be  strictly  enforced  in  all  cases  where,  as  in  the 
application  under  consideration,  it  is  sought  to  bring 
petitioner  from  a  distant  county.  {Ex  parte  Nye,  8  Kansas, 
99.)  It  is  questionable  whether,  in  such  cases,  even  if  a 
proper  showing  was  otherwise  made,  we  should  make  the 
writ  returnable  before  us  in  the  first  instance;  certainly  not 
without  a  showing  of  the  absence,  disability  or  refusal  of 
the  district  judge  of  the  county  to  act,  or  other  good  cause 
why  it  should  be  heard  by  the  Supreme  Court,  or  a  justice 
thereof.     {Ex  parte  Ellis,  11  Cal.  223.) 

Petitioner  also  represents  that  one  Carrigan  claims  to 
hold  him  on  a  pretended  warrant  issued  by  the  governor  of 
this  State  upon  a  requisition  from  the  governor  of  the  State 
of  Nebraska,  and  avers,  in  general  terms,  "that  he  is  not 
guilty  of  any  offense  in  any  State  or  Territory  in  this  Union; 
that  he  has  not  been  charged  of  any  offense  in  any  State  or 
Territory,  and  especially  in  the  State  of  Nebraska." 

This  part  of  the  petition  is  as  defective,  in  its  failure  to 
state  the  facts,  as  the  former.  It  is  also  insufficient  upon 
another  ground.  It  is  apparent  that  petitioner  couU 
not  be  in  the  custody  of  both  parties  at  the  same  time. 
Upon  this  suggestion,  counsel  for  petitioner  stated  that 
petitioner  was  in  the  custody  of  the  sheriff;  but  he  expected 
the  sheriff  would  deliver  him  to  said  Carrigan  upon  the 
presentation  of  the  governor's  warrant.  The  writ  should 
be  refused  upon  this  statement,  because  petitioner  was  not, 
at  the  time  of  presenting  his  application,  in  the  custody  of, 
or  restrained  of  his  liberty  by  said  Carrigan.  We  cannot 
anticipate  his  arrest. 

The  writ  is  denied. 

Earll,  J.,  did  not  participate  in  the  foregoing  decision. 
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Ex  Pabte  a.  M.  EDGINGTON. 

Ubbas  Corpus — When  not  Peoper  Kemedy. — Where  it  appears  that  peti- 
tioner was  imprisoned  under  a  final  judgment  of  a  justice  of  the  peace, 
and  that  the  justice  had  jurisdiction  of  the  offense  charged  as  well  as  of 
the  petitioner:  Heldf  that  petitioner  must  be  remanded;  that  if  error  was 
committed  on  the  trial  the  only  remedy  of  petitioner  was  by  appeal,  and 
not  by  habeas  corpus.. 

Application  for  writ  of  habeas  corpus. 

The  petition  of  A.  M.  Edgington  set  forth  that  he  was 
nlawfully  imprisoned,  confined  and  restrained  of  his  liberty 
•y  the  sheriff  of  Storey  County;  that  said  imprisonment,  de- 
sntion,  confinement  and  restraint  were  illegal,  and  that  the 
Uegality  consisted  in  this :  that  petitioner  had  been  arrested 
pon  a  warrant  issued  from  the  justice's  court  of  township 
fo.  2,  in  Virginia  City,  in  Storey  County,  upon  a  complaint 
herein  filed  charging  him  with  the  violation  of  an  ordinance 
i  said  city  in  carrying  on  and  conducting  the  business  of  a 
uartz-mill  without  the  payment  of  a  license  tax  therefor ; 
liat  upon  the  hearing  of  said  complaint  petitioner  was  found 
iuilty  and  sentenced  to  the  payment  of  a  fine  of  seventy-five 
oUars,  or  be  committed  until  the  same  was  paid,  or  for 
liirty-seven  and  a  half  days'  imprisonment  in  the  county 
ul  of  Storey  County;  that  the  proof  in  said  cause  disclosed 
lat  while  said  quartz-mill  so  conducted  by  him  is  situate 
ithin  the  limits  of  said  city  as  defined  by  the  act  of  the 
igislature  defining  the  same,  yet  said  mill  is  without  the 
mits  of  said  city  as  defined  by  the  act  of  the  corporate 
ithorities  of  said  city  and  by  the  official  map  thereof,  and 
as  for  that  reason  without  said  city,  and  he  is  not  liable 
r  said  license  tax. 

Whitman  &  Wood,  for  Petitioner. 

I.  The  city  of  Virginia  having  by  its  application  for 
itent  from  the  United  States  indicated  its  intention  to 
sclaim  any  jurisdiction  over  the  territory  covered  by  the 
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mills  where  the  petitioner  carries  on  the  business  com- 
plained of,  cannot  now  claim  the  right  to  tax  such  business. 
II.  The  property  where  petitioner  carries  on  business 
not  being  a  part  of  the  city  of  Virginia  in  fact,  not  desig- 
nated in  its  official  map,  not  laid  off  either  on  the  map  or 
actually  into  lots,  blocks,  streets  or  alleys,  and  not  deriving 
any  benefit  from  the  municipality,  is  not  subject  to  taxation 
for  municipal  purposes,  and  hence  the  business  carried  on 
must  be  exempt.  (Dillon  on  Municipal  Corporations,  p. 
599,  Sec.  634;  Durant  v.  Kauffman,  34  Iowa,  194;  Xanj- 
loorthy  v.  Dubuque,  13  Iowa,  86;  Covington  v.  Sordhgaky  15 
B.  Monroe,  491;  Morfordy.  UngeVy  8  Iowa,  82.) 

B.  H,   Taylor y  for  Eespondent. 

I.  Municipal  corporations  are  called  into  being  at  the 
pleasure  of  the  State,  and  it  need  not  obtain  the  consent 
of  the  people  of  the  locality  to  be  affected.  The  power  of 
the  legislature  over  such  corporations  is  supreme;  it  may 
erect,  change,  divide  or  abolish  them  at  pleasure.  (Dillon 
on  Municipal  Corporations,  Sec.  30;  Aliens,  McKean,  1  Sum- 
ner, 296;  People  \.  Morris,  13  Wend.  325-337;  Yarmouth  \> 
N.  Yarmouth,  34  Maine,  411-417;  Girard  v.  Philadelphia,'! 
Wall.  1-14;  City  of  Virginia  v.  Cliollar-Potosi  Gold  and  SUv^ 
Mining  Co.,  2  Nev.  89,  90.) 

II.  The  limits  and  boundaries  of  the  corporation  are  fixed 
and  established  by  legislative  authority.  The  power  to  in- 
corporate a  place  necessarily  includes  the  power  to  fix  and 
change  its  boundaries.  {Cutting  v.  Stone,  7  Vt.  471;  Grap' 
SMdon,  8  Vt.  402;  Pierce  v.  Carpenter,  10  Vt.  480;  Grem'^' 
Cheek,  5  Ind.  105;  People  v.  Carpenter,  24  N.  T.  86;  Rim- 
dorfy.  Mayor,  25  Wend.  693;  DiUon  on  Municipal  Corpora- 
tions, Sec.  125.) 

III.  A  municipality  is  not  estopped  to  claim  authority 
over  the  territory  included  within  the  boundaries  described 
in  its  charter  because  its  offers,  without  authority,  Lave 
done  an  act  which  recognized  different  limits  or  boundaries. 
{St,  Louis  V.  Gorman,  29  Mo.  593;  Bossier  y.  Boston,  4  Allen, 
57;  McFarland  v.  Kerr,  10  Bosw.  N.  Y.  249.) 
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IV.  The  board  of  aldermen  of  the  city  have  power  to 
xact  a  license  tax  upon  quartz-mills.  (Stats.  1875,  83, 
ec.  1,  subd.  eighth;   Stats.  1868,  9U.) 

By  the  Court,  Beatty,  J.  : 

The  petition  for  the  writ  of  habeas  corpus  in  this  case, 
ad  the  return  thereto,  to  which  there  is  no  exception, 
lows  that  the  petitioner  is  detained  in  custody  by  virtue  of 
final  judgment  of  a  justice  of  the  peace  of  Virginia  City, 
3imcting  him  of  violating  an  ordinance  of  that  coi-poration. 
b  is  conceded  that  the  justice  of  the  peace  had  jurisdiction 
f  the  offense  charged,  as  well  as  of  the  prisoner,  and  that  a 
>gal  ordinance  authorizes  the  judgment. 

Such  being  the  case,  it  is  made  our  imperative  duty  to 
smand  the  prisoner  by  the  plain  terms  of  our  habeas  corpus 
ct  (1  Compiled  Laws,  Sec.  367),  and  we  cannot,  without 
renouncing  an  extra-judicial  opinion,  undertake  to  decide 
^tether  the  business  of  the  petitioner  was  carried  on  within 
ke  corporate  limits  of  Virginia  City  or  not.  That  was  a 
uestion  to  be  decided  on  the  trial,  and  if  it  was  decided 
rroneously  in  point  either  of  law  or  fact,  the  remedy  is  by 
ppeal  and  not  by  Iiabeas  corpus. 

The  prisoner  is  remanded. 

Earll,  J.,  did  not  participate  in  the  foregoing  decision. 


[No.  €93.] 

RICHAKP  BAENES,   Appellant,   v.  JOSEPH 
feABEON  ET  AL.,  Respondents. 

^ATEB  Bights — Pbiob  Appropbiation  of. — A  right  to  running^water  on  the 
public  lands  of  the  United  States  for  purposes  of  irrigation,  can  be  ac- 
quired by  prior  appropriation  as  against  parties  not  having  the  govern- 
ment title. 

CT  OP  CoNGBESs  Appboved  July  26,  1866,  CoNSTBUED. — In  construing  sec- 
tion 6  of  the  act  of  Congress  approved  July  26, 1866  (14  U.  S.  Stat.  253), 
recognizing  the  validity  of  the  local  customs,  laws  and  the  decisions  of 
courts:  Held,  that  the  union  of  the  three  conditions  in  any  particular 
case  is  not  essential  to  the  periection  of  the  right  by  priority;  and  in 
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case  of  conflict  between  a  local  custom  and  a  statutory  regulation,  the 
latter,  as  of  superior  authority,  must  necessarily  prevail. 

Statute  op  Mjlrch  5,  1869,  Constbued.— The  act  of  March  5,  .1889  (2 
Comp.  L.  415),  applies  only  to  cases  where  persons  are  desirous  of  con- 
structing and  maintaining  a  ditch  or  flume  through  or  over  the  lands  of 
another,  and  to  provide  for  a  right  of  entry  upon  such  lands  for  tlie  pu^ 
pose  of  surveying  such  ditch  or  flume,  and  to  declare  how  such  lands 
might  be  condemned  where  the  same  could  not  be  obtained  by  the  con- 
sent of  the  owner. 

Rights  of  Fiest  Appkopriatob. — The  first  appiropriator  of  the  water  of  a 
stream  running  through  the  public  lands  has  the  right  to  insist  that  the 
water  flowing  therein  shall,  during  the  irrigating  season,  be  subject  to 
his  reasonable  use  and  enjoyment  to  the  full  extent  of  his  original  ap- 
propriation and  beneficial  use.  To  this  extent  his  rights  go,  but  no  far- 
ther; for  in  subordination  to  such  rights  subsequent  appropriators  may 
appropriate  the  remainder  of  the  water  running  in  said  stream. 

Patents,  when  Subject  to  Wateb  Rights  Fbevioublt  Acquibbd.— Whew 
a  patent  to  land  was  obtained  from  the  government  subsecjuent  to  the 
act  of  Congress  of  1870  (16  U.  S.  Stat.,  Sec.  17)  it  must,  under  the  pro- 
visions of  that  act,  be  held  subject  to  such  vested  and  accrued  water 
rights  as  were  previously  acquired  by  other  parties  under  the  ninth  sec- 
tion of  the  act  of  1866. 

CoNFUCTiNG  Testimony — Duty  op  Detebminikg. — The  duty  of  determining 
the  truth  where  the  testimony  is  conUicting,  belongs  almost  exclnsiTely 
to  nisi  priiLS  courts,  and  should  always  be  exercised  and  determined  by 
an  impartial  judgment. 

Watebcoubse,  what  Constitutes. — To  maintain  the  right  to  a  waterconise 
it  must  be  made  to  appear  that  the  water  usually  flows  in  a  certain  direc- 
tion and  by  a  regular  channel,  with  banlvS  or  sides.  It  need  not  be 
shown  to  flow  continually,  and  it  may  at  times  be  dry,  but  it  must  have 
a  well-defined  and  substantial  existence. 

Possession  op  Land  under  Cultivation. — Where  there  is  no  testimony 
showing  that  it  is  necessary  to  inclose  the  land  in  order  to  cultivate  it: 
Held,  that  a  party  must  be  considered  as  in  possession  of  all  the  land  be 
actually  cultivates. 

Idem — Contract  op  Purchase. — Where  the  party  also  has  a  contract  of 
purchase  from  the  State :  JTe/d,  that  he  has  the  beneficial  estate  or  interest 
as  well  as  the  possession,  and  as  such  equitable  owner  and  actual  pos- 
sessor is  entitled  to  enjoy  all  the  incidents  to  the  land  and  its  owner- 
ship as  well  as  the  land  itself. 

Reasonable  Use  op  Water. —  The  first  appropriator  is  only  entitled  to  as 
much  water  as  is  necessary  to  irrigate  his  land,  and  is  bound,  under  the 
law,  to  make  a  reasonable  use  of  it . 

Idem. — What  is  a  reasonable  use  depends  upon  the  circumstances  of  each 
case.  Held,  under  the  particular  facts  of  this  case,  that  plaintiff  shoold 
not  be  confined  to  the  amount  of  water  used  by  him  the  first  and  second 
year  after  his  appropriation,  nor  his  rights  regulated  by  the  number  of 
acres  he  then  cultivated;  that  the  object  had  in  view,  at  the  time  of  his 
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diveraion  of  the  water,  must  be  considered  in  connection  with  the  actual 
extent  of  his  appropriation. 
>Ejc— Capacity  of  Ditches.  —  "NVhere  the  prior  appropriator  of  a  stream 
has  constructed  ditches  in  order  to  irrigate  his  laud :  Ifeld,  that  if  the 
capacity  of  his  ditches  is  greater  than  is  necessary  to  irrigate  his  farm- 
ing-land, he  must  be  restricted  to  the  quantity  needed  for  the  purposes 
of  irrigation,  for  watering  his  stock  and  for  domestic  purposes;  but  if 
the  capacity  of  his  ditches  is  not  more  than  sufficient  for  those  pur- 
poses, then,  under  the  facts  of  this  case,  no  change  haying  been  made 
ia  the  ditches  since  constructed,  and  no  question  of  the  right  of  en- 
largement being  involved,  he  must  be  restricted  to  the  capacity  of  his 
ditches  at  their  smallest  point. 
PEOPi^iATioN  FOB  Pabticulab  Peeiod  OF  TiME. — If  the  first  appropria- 
tor only  appropriates  a  part  of  the  waters  of  a  stream  for  a  certain 
period  of  time,  any  other  person  may  not  only  appropriate  a  part  or  the 
whole  of  the  residue  and  acquire  a  right  thereto  as  perfect  as  the  first 
appropriator,  but  may  also  acquire  a  right  to  the  quantity  of  water  used 
by  the  first  appropriator  at  such  times  as  not  needed  or  used  by  him. 
iiAOES — ^What  Begabded  in  Assessing. — It  is  the  immediate  consequences 
of  the  injurious  acts  that  must  be  regarded  in  assessing  damages,  and 
even  where  defendants  are  to  some  extent  in  fault,  they  have  the  right 
to  show  that  the  injury  of  which  plaintiff  complained  was  the  immedi- 
ate result  of  his  own  negligence,  and  was  not  in  any  manner  attributa- 
ble to  any  act  of  theirs. 

UITABLB  Belief  whebe  Bights  abe  YioLATED.^—Where  there  is  a  clear 
violation  of  a  right,  and  equitable  relief  is  prayed  for,  it  is  not  neces- 
sarr  to  show  actual  damage;  eveiy  violation  of  a  right  imports  damage, 
and  this  principle  is  applied  whenever  the  act  done  is  of  such  a  nature 
as  that  by  its  repetition  or  continuance  it  may  become  the  foundation  of 
an  adverse  right 

DINGS — How  CoNSTBUED.  —  The  findings  of  fact  by  the  court  are  like  a 
special  verdict  of  a  jury,  and  must  be  taken  in  connection  with  the 
pleadings  to  support  the  judgment;  ttey  cannot  be  detached  from  each 
other,  but  must  be  read  together  for  the  purpose  of  ascertaining  their 
meaning,  and  if  there  is  any  conflict  or  discrepancy  between  general 
and  specific  findings,  the  specific  findings  miist  control. 
noN  FOB  New  TaiAii — Findings  against  Law.  —  Where  a  party  applies 
for  a  new  trial  upon  the  ground  of  insufliciencv  of  the  evidence  to 
justify  the  findings  of  the  court,  and  that  the  findings  are  against  law : 
Held,  that  the  district  court  is  authorized  to  decide  whether  the  find- 
ings sustained  the  judgment,  and  that  its  action  in  regard  thereto  can 
be  reviewed  by  this  Court  on  an  appeal  from  the  order  overruling  the 
motion  for  a  new  trial. 

Lppeal  from  the  District  Court  of  the   Fifth  Judicial 
strict,  Nye  County. 

3u8  was  an  action  to  recover  damages  for  the  diversion 
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of  water,  brought  by  plaintiff  against  the  defendants, 
Joseph  Sabron,  Alexander  McCuUough,  David  H.  Lemmon, 
Joseph  Travis,  Samuel  Kain,  E.  Shelby,  Anna  Whithall 
and  Walter  Whithall. 

The  material  allegations  of  the  complaint  are,  that  plaint- 
iff is  the  owner  in  fee  simple  of  six  hundred  acres  of  land 
(describing  ifc);  that  said  land  is  agricultural  and  will  pro- 
duce good  crops  of  grain  and  vegetables  with  water,  but 
without  water  will  produce  no  crops;  that  the  water  of  Cur- 
rant Creek  —  a  natural  watercourse  and  surface  stream— 
from  time  immemorial  has  flowed,  and,  when  unobstructed 
and  not  diverted,  now  flows  in  the  natural  channel  of  said 
stream  into,  through  and  upon  said  land,  and  thereby 
moistens,  irrigates  and  benefits  the  same  and  the  cr^ps  of 
grain  and  vegetables  growing  thereon,  and  supplies  said 
plaintiff  with  water  for  his  stock  and  for  domestic  purposes, 
and  for  the  irrigation  of  his  land  and  the  crops  growing 
thereon;  that  there  is  no  other  source  except  said  stream 
from  which  plaintiff  can  obtain  water  for  the  purposes 
aforesaid;  that  plainiiff  and  his  grantors  were  the  first  loca- 
tors of  land  on  said  stream,  and  the  first  to  appropriate  the 
waters  thereof  and  to  put  the  same  to  a  useful  and  benefi- 
cial  purpose;  that  on  the  16th  of  September,  1868,  plaintiff 
and  his  grantors  appropriated  all  the  water  flowing  in  the 
natural  channel  of  said  stream  for  the  purposes  above  men- 
tioned, and  ever  since,  except  when  prevented  by  the  wrong- 
ful and  unlawful  diversion  of  said  defendants,  have  used 
the  water  for  the  irrigation  of  said  land  and  crops  growing 
thereon,  etc. ;  that  during  the  months  of  May,  June,  Jul; 
and  August,  1873,  plaintiff  had  a  large  crop  of  grain  an< 
vegetables  growing  on  said  laid;  that  defendants  during 
said  months  wrongfully  and  unlawfully  diverted  the  water 
flowing  in  said  stream,  and  turned  the  same  out  of  its  natural 
and  usual  channel  and  obstructed  and  retarded  its  flow  and 
prevented  it  from  flowing  into,  through  and  upon  said  land 
as  it  was  accustomed  to  do;  that  by  reason  of  said  wrong- 
ful and  unlawful  acts  plaintiff,  during  the  months  aforesaid, 
was  deprived  of  sufficient  water  to  irrigate  said  lands,  eiCj 
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and  during  the  last  two  of  said  months  he  was  deprived  of 
all  the  water  of  said  stream  for  any  purpose  whatever;  that 
by  reason  of  the  wrongful  and  unlawful  acts  of  defendants 
plaintiff  has  been  injured  and  damaged  in  his  crop  of  grain 
to  the  extent  of  forty-two  tons  of  the  value  of  sixty  gold 
coin  dollars  per  ton;  that  said  defendants  and  each  of  them 
now  threaten  to  continue,  and  unless  enjoined  will  continue, 
wrongfully  and  unlawfully  to  divert  and  obstruct  the  water 
of  said  stream  permanently  away  from  the  natural  chan- 
nel thereof,  and  are  and  have  been,  and  unless  enjoined 
will  continue   to    prevent  the   same  from  flowing    into, 
through  and  upon  said  land,  and  are  and  have  been  de- 
priving plaintiff  of  the  use  of  said  water  for  the  purposes 
aforesaid  to  the  injury  and  damage  of  said  plaintiff's  right, 
and  to  the  injury  and  damage  of  his  land  and  crops  as 
aforesaid  in  the  sum  of  two  thousand  five  hundred  and  twenty 
dollars.     Plaintiff  prays  for  a  restraining  order  against  de- 
fendants; that  plaintiff  be  decreed  a  usufruct  in  all  the  water 
of  said  stream;  that  he  have  judgment  for  the  sum  of  two 
thousand  five  hundred  and  twenty  dollars  for  his  costs  and 
fer  such   other  and  further  relief  as  may  seem  just  and 
equitable. 

The  defendants  filed  separate  answers,  denying  specifi- 
cally each  and  every  allegation  in  said  complaint  contained. 
For  farther  answer,  each  of  the  defendants  set  up  their  title 
to  certain  lands  on  the  banks  and  bed  of  the  stream.  De- 
fendant Sabron  avers  that  his  land  is  situated  below  the 
npper  sink  of  Currant  Creek;  that  Currant  Creek  rises  again 
to  the  surface  east  of  the  eastern  line  of  his  land,  and  flows 
Whence  in  and  upon  his  land;  that  said  Currant  Creek  again 
iinks  before  it  leaves  his  land.  For  further  answer,  de- 
endant  Sabron  avers  that  he  and  his  grantors  were  the 
rst  appropriators  of  the  waters  of  Currant  Creek  below  the 
pper  sink  thereof,  and  the  first  to  subject  the  same  to  use- 
dand  beneficial  purposes;  that  irrigation  is  indispensable 
>  the  cultivation  of  his  land ;  that  by  reason  of  his  right  of 
(vnership  in  the  soil,  embracing  both  banks  and  the  bed  of 
lat  portion  of  the  stream  which  flows  and  runs  in  and  upon 
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his  lands,  he  is  entitled  to  the  reasonable  use  of  the  waters 
thereof  for  purposes  of  irrigation,  for  his  stock  and  for  do- 
mestic purposes;  that  he  has  not  at  any  time  when  using 
the  water  of  that  portion  of  the  stream  below  the  upper  and 
above  the  lower  sink  thereof,  permitted  the  same  or  any 
portion  thereof  to  run  to  waste,  nor  im providently  or  waste- 
fully  used  the  waters  of  said  stream,  so  as  to  materially  or 
appreciably  aflfect  the  rights  of  said  plaintiff  or  those  living 
upon  any  portion  of  said  stream  below  him  ;  that  the  only 
water  at  any  time  appropriated  by  said  plaintiff  or  his  grant- 
ors were  the  waters  of  certain  springs  having  their  rise  upon 
the  land  formerly  owned  by  Jacob  Slaght,  and  now  claimed 
by  plaintiff,   and  that  said  springs  are  situated  below  the 
lower  sink  of  Currant  Creek.     Similar  averments  are  con- 
tained in  the  answers  filed  by  the  other  defendants. 
The  facts  are  sufiBciently  stated  in  the  opinion. 


Robert  M.  Clarice,  for  Appellant. 

I.  It  is  not  necessary  that  a  stream  should  flow  continu- 
ously to  constitute  it  a  natural  watercourse,  or  to  entitle 
the  plaintiff  to  the  rights  of  an  appropriator  or  riparian 
owner  in  the  waters.  (Angell  on  Watercourses,  6th  ed. 
Sec.  4;  Sliields  v.  Arndt,  3  Greene  Ch.  246;  Barret  v.  Sdf 
bnry  Manvfactnring  Company ,  43  N.  H.  578;  Lutker  v.  JFifl- 
nisimmet  Co.,  9  Cush.  174.) 

II.  There  is  no  aspect  in  which  this  case  can  be  viewed 
that  will  not  entitle  the  plaintiff  to  a  decree.  Shotdd  the 
court  adopt  appropriation  as  the  law  to  govern  the  case,  and 
measure  the  rights  of  the  parties  and  extent  of  appropria- 
tion by  the  size  of  their  ditches,  the  plaintiff  must  in  that  in- 
stance recover,  because  his  ditches  were  fii*st,  and  were  suf- 
ficiently large  to  carry  all  the  water  he  required  in  1873,  and 
because  the  defendants  deprived  him  of  the  water  which  his 
ditches  would  carry.  If  the  court  measure  the  rights  of  the 
parties  by  the  actual  use  of  the  water,  the  plaintiff  must  in  that 
case  recover,  because  he  cultivated  more  land,  and  conse- 
quently used  more  water,  than  all  the  defendants  in  1869  and 
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1870,  and  nearly  as  much  as  all  of  them  in  1871,  when,  ac- 
cording to  the  proofs,  there  was  plenty  of  water  for  all.  If 
the  plaintiff  is  to  be  limited  to  the  water  actually  used  by 
him  in  1869,  if  he  is  to  be  denied  the  privilege  accorded  to 
the  defendants  of  increasing  his  cultivated  land  and  use  of 
water  from  year  to  year  as  his  necessities  required,  still  he 
must  recover  something  in  this  suit,  because  it  is  indisput- 
able that  he  and  his  grantors  used  more  water  on  the  land 
he  now  owns,  in  1869,  than  was  permitted  to  reach  him  in 
1873.  If  the  court  should  divide  the  water  in  proportion 
to  the  acres  cultivated  by  each  in  1869  or  1870,  plaintiff  would 
get  more  than  one-half  the  stream;  if  in  proportion  to  the 
acres  cultivated  in  1871,  plaintiff  would  get  nearly  one-half. 
If  in  proportion  to  the  acres  cultivated  by  each  in  1873,  and 
nothing  could  be  more  unfair  to  plaintiff  than  this,  still 
the  plaintiff  wofuld  get  about  one-third  of  all  the  water 
flowing  in  the  stream.  If  the  court  should  give  plaintiff 
the  water  unappropriated  by  the  defendants  and  actually 
^sed  by  plaintiff  in  1871,  he  will  then  have  sufficient  to  irri- 
gate his  land;  or  if  plaintiff  gets  water  enough  to  in-igate 
as  much  land  as  the  defendants  added  to  their  cultivated 
land  since  1871,  he  will  have  as  much  as  he  required  in 
1873.  If  appropriation  is  to  be  rejected  and  the  law  of 
riparian  proprietorship  is  to  prevail,  then  the  plaintiff, 
being  connected  with  the  fee  by  his  contract  with  the  State, 
and  his  lands  being  situated  on  both  sides  of  the  stream, 
18  entitled  to  have  the  water  of  Currant  Creek  flow  to  and 
through  his  land  at  such  times  and  in  such  quantities  as 
ite  necessary  to  satisfy  all  his  beneficial  uses  and  actual 
»^ants. 

ni.  The  plaintiff  was  entitled  to  a  decree  upon  the  facts 
found.  Whatever  these  rights,  whether  great  or  small,  he 
^  entitled  to  have  them  determined  in  the  suit  and  settled 
^J  the  decree.  This  action  is  not  at  law  to  recover  damages, 
M  in  equity  to  determine  rights  to  the  use  of  water  and 
^  enjoin  threatened  diversion.  The  answers  deny  appel- 
ant's  right  to  any  of  the  water  of  Currant  Creek,  and  affirm 
the  right  to  be  in  defendants.     It  is  very  plain  that  plaintiff 
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was  entitled  to  some  water;  this  at  least  he  was  entitled  to 
have  decreed  to  him,  and  to  have  defendants  enjoined  from 
interfering  with.  But  no  rights  at  all  are  decreed  to  plaint- 
iff; on  the  contrary,  he  is  adjudged  to  pay  the  costs. 

Hillliouse  &  Davenport,  for  Eespondents. 

I.  The  notice  of  the  intention  to  move  -for  a  new  trial  is 
the  basis  upon  which  this  whole  proceeding  stands.  The 
appellant  appeals  from  the  order  overruling  the  motion  for 
new  trial,  and  also  from  the  judgment.  On  the  appeal 
from  the  order,  the  statement  and  assignments  of  error 
constitute  the  statement  on  appeal;  that  is,  so  far  only  as 
this  Court  can  review  the  action  of  the  lower  court  in  re- 
fusing to  grant  a  new  trial.  In  other  words,  the  statement 
on  motion  for  a  new  trial  being  only  for  the  purpose  of  rais- 
ing questions  on  that  motion — questions  upon  the  grounds 
stated  in  section  195,  upon  which  new  trials  may  be  granted 
— can  only  be  considered  as  a  statement,  so  far  as  it  is  nec- 
essary to  enable  this  Court  to  pass  upon  the  correctness  of 
the  rulings  of  the  court  below  in  passing  upon  that  motion; 
that  is,  no  question  can  be  raised  in  this  Court  on  such  a 
statement,  except  such  as  relate  to  the  grounds  upon  which 
a  new  trial  may  be  granted.  On  the  appeal  from  the  judg- 
ment there  is  no  statement;  no  specific  or  any  statement  of 
the  particular  or  any  errors  upon  which  the  appellant  will 
rely,  as  required  in  section  332  of  the  Practice  Act;  then 
we  contend  that  there  are  no  questions  of  any  kind  raised 
on  this  appeal,  except  such  as  are  raised  properly  on  motion 
for  new  trial.  *' A  new  trial  is  a  re-examination  of  an  issue 
of  fact."  For  the  purpose  of  procuring  such  re-examina- 
tion, certain  grounds  are  specified  in  our  Practice  Act, 
upon  which  new  trials  may  be  had.  We  maintain  that  the 
only  question  raised  upon  this  appeal  is,  Is  the  evidence 
sufficient  to  sustain  the  findings?  The  other  questions 
sought  to  be  raised  could  only  be  brought  up  in  this  Court 
on  statement  on  appeal,  with  specific  statement  of  the 
grounds  upon  which  appellant  would  rely;  and  appellant 
has  failed  to  furnish  such  statement  or  specification  on  this 
appeal. 
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II.  Upon  the  question,  whether  the  evidence  is  sufficient 
to  support  the  findings,  we  invoke  the  very  general  and  well- 
understood  rule  that,  if  there  is  any  evidence  to  support  the 
findings,  or  any  material  one  of  them  of  the  lower  court, 
the  appellate  court  will  not  interfere.     If  Currant  Creek  is 
not  a  living  stream  of  water,  or  if  the  water  thereof  would 
sink  before  reaching  plaintiffs  ranch;  or,  if  plaintiff,  at  all 
times,  had  as  much  water  as  he  first  appropriated,  and 
beneficially  used,  or  as  much  as  he  needed;  or  if  the  spring 
on  plaintiffs  ranch  supplied  him  with  all  he  had  ever  ap- 
propriated or  beneficially  used  or  needed;   or  if  plaintiff 
permitted  water  to  pass  him  when  his  crops  needed  it,  then 
the  judgment  and  order  appealed  from  must  be  affirmed. 
If  either  one  of  these  findings  are  supported  at  all  by  evi- 
dence, the  court  below  could  not  do  otherwise  than  it  did. 
m.  The  size  of  Barnes's  ditches  is  not  the  criterion  to 
determine  whether  or  not  plaintiff  had  at  all  times  as  much 
Water  as  he  had  first  appropriated  and  beneficially  used. 
The  turning  of  water  is  not  sufficient;  the  user  must  ac- 
company that  before  any  right  accrued.     How  much  water 
did  Barnes  first  appropriate  and  beneficially  use?     The 
Endings  are  silent  on  this;   and  no  motion  having  been 
made  in  the  court  below  to  have  the  findings  on  that  point 
jorrected,  there  is  no  way  now  to  review  that  question. 
WThere  an  action  is  tried  by  the  court,  the  law  points  out 
he  manner  in  which  defective  findings  will  be  reviewed; 
ind  counsel  have  not  followed  that  course. 
TV.  It  is  admitted  that  Barnes  permitted  the  water  to 
Tin  past  him.     A  court  of  equity  will  not  compel  the  de- 
endants  to  allow  the  water  to  flow  down  to  Barnes  if  he 
nay  let  it  go  on  to  whom  he  pleases,  or  may  make  use 
rf  it  or  not  as  suits  his  convenience  or  caprice.     The  whole 
loctrine  of  prior  appropriation  and  beneficial  uses  is,  that 
here  must  be  some  useful  purpose  for  which  a  party  uses 
.he  water  before  any  right  can  accrue.     Courts  do  not  re- 
luire  water  to  run  to  one's  ranch  simply  because  he  claims 
t,  or  that  he  may  be  generous  and  pass  it  on  to  some  one 
aelow,  who,  so  far  as  we  know,  may  have  had  no  right 
Tor..  X.— 15 
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whatever.  If  Barnes  ''contributed  to  his  own  damage," 
then,  of  course,  these  defendants  cannot  be  mulcted  in  dam- 
ages or  costs.  He  cannot  come  into  a  court  of  equity  and 
say,  you  have  done  me  irreparable  injury,  and  threaten  to 
continue  it,  when  from  this  very  evidence  he  shows  that  lie 
did  use  what  water  was  carried  to  him  through  ditches 
around  the  sink. 

V.  In  all  cases  where  the  title  to  land  passed  from  the 
government  prior  to  the  act  of  Congress  of  1886,  the  com- 
mon law  doctrine,  as  decided  in  Van  SicJde  v.  Haines,  pre- 
vails. In  cases  where  the  title  to  the  land  remains  in  the 
government,  or  has  passed  from  it  since  that  act,  the  rule 
of  ** prior  appropriation  with  beneficial  uses."  The  act  of 
Congress  recognizes  the  law  as  settled  by  the  decisions  of 
local  courts,  etc.  Our  Supreme  Court,  in  various  cases 
prior  to  that  act,  and  since,  has  followed  the  rule  of  de- 
cision of  the  California  courts — that  of  prior  appropriation 
and  beneficial  uses. 

VI.  Courts  of  equity  do  not  permit  parties  to  claim  its  aid 
where  no  damage  has  been  done,  and  none  threatened. 
We  therefore  claim  that  no  decree,  under  any  circum- 
stances, could,  on  the  evidence,  have  been  entered  for. 
plaintiflf;  at  any  rate,  not  since  the  court  had  made  its  find- 
ings in  favor  of  defendants  on  the  evidence. 

VII.  The  appellant  did  not  prove  himself  the  owner  or 
in  possession  of  the  land,  except  as  to  fifteen  acres— the 
amount  inclosed  by  a  fence.  We  submit  that  in  order  to 
maintain  an  action  for  the  diversion  of  water  from  land,  a 
party  must  have  such  title  or  possession  of  the  land  as 
would  enable  him  to  maintain  an  action  of  ejectment  if 
ousted,  or  trespass  against  one  entering  thereon.  No  con- 
tract with  the  State  can  give  a  title  that  will  maintain  either 
of  those  actions;  and  hence,  will  not  maintain  this  cue. 
No  possession  of  the  land  outside  of  the  fifteen  acres  is 
proven,  except  that  part  of  it  had  been  cultivated. 

In  California,  contracts  of  purchase  with  the  State  have 
been  held  admissible  in  evidence;  but  upon  examination  of 
those  cases  it  will  be  found  that  they  were  made  admis- 
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lible  by  legislative  enactment;  and  we  have  none.  We 
efer  to  the  following  authorities  on  what  constitutes  actual 
)oss0ssion:  1  Nevada,  68;  2  Nevada,  280;  9  Nevada,  20. 

7.  W,   TV.  Dcivies,  also  for  Respondents. 

I.  As  there  is  no  attempt  at  specifying  in  what  respect  or 
n  what  ground  the  judgment  is  against  law,  this  Court  can 
onsider  only  whether  the  findings  are  supported  by  the 
^idence.  {Mahoneij  v.  Van  Winkle,  21  Cal.  552;  Wall  v. 
'resbn,  25  Cal.  59;  Millard  v.  Hathaway,  27  Cal.  119; 
arsiow  V.  Neuman,  34  Cal.  90;  People  v.  Richmond,  29  Cal. 

II.  The  findings  on  all  material  points,  sufficient  to  sus- 
in  the  judgment,  are  amply  supported  by  the  testimony. 
m.  Where  the  evidence  is  conflicting,  neither  the  ver- 
ct  of  a  jury  nor  the  findings  of  the  court  will  be  disturbed. 
'tvbeck  V.  Bulloch,  24  Cal.  338;  Rice  v.  Cunningham,  29 
al.  492;  WilUmon  v.  Parrott,  32  Cal.  102;  McNeil  v.  Shir- 
/,  33  Cal.  202.)  The  granting  or  refusing  of  a  motion  for 
iw  trial  is  in  the  discretion  of  the  court  below;  and  the 
)pellate  court  can  only  interfere  in  cases  of  plain  abuse 

such  discretion.  The  lower  courts  have  an  enlarged 
scretion  in  the  conduct  of  their  business,  and  questions  of 
scretion  are  not  reviewed  except  in  cases  of  gross  abuse. 

By  the  Court,  Hawley,  C.  J. : 

This  action  was  brought  by  plaintiff  to  recover  damages 
)m  defendants  for  the  alleged  unlawful  diversion  of  water 
iring  the  months  of  May,  June,  July  and  August,  in  the 
ar  1873;  to  enjoin  further  diversion  and  to  obtain  a  decree 
daring  plaintiff  to  be  entitled  to  the  use  of  all  the  waters 
Currant  Creek. 

The  cause  was  tried  before  the  court  without  a  jury,  and 
dgment  was  rendered  in  favor  of  defendants  for  costs. 
Plaintiff  appeals  from  the  judgment  and  from  the  order  of 
e  court  overruling  plaintiffs  motion  for  a  new  trial. 
The  case  comes  up  for  review  upon  the  **  statement  on 
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motion  for  new  trial,"  and  the  appeal  is  based  upoa  the 
grounds  that  the  findings  are  contrary  to  the  evidence  and 
that  the  judgment  is  not  supported  by  the  findings.  It 
appears  from  the  testimony  that  plaintiff  and  defendants  are 
owners  of  respective  ranches,  or  farms,  situate  upon  the 
stream  known  as  Currant  Creek,  in  Nye  County;  that  de- 
fendant Sabron  has  title  in  fee  to  the  land;  his  patent  was 
issued  by  the  State  of  Nevada,  in  January,  1874;  that 
plaintiff  has  a  contract  for  a  deed  from  the  State  dated  May 
15,  1873,  said  contract  being  drawn  in  pursuance  of  section 
9  of  the  act  entitled  ''An  act  to  provide  for  the  selection 
and  sale  of  lands  that  have  been  or  may  hereafter  be 
granted  by  the  United  States  to  the  State  of  Nevada,"  ap- 
proved March  5,  1873  (Stat.  1873,  120);  that  the  other 
defendants  have  only  a  possessory  title  to  their  land;  that 
all  the  land  is  agricultural  and  requires  water  for  irrigation 
to  make  it  productive;  that  plaintiff  owns  two  ranches; 
the  lower  one  was  located  by  him  in  September,  1868, 
and  the  upper  one,  designated  as  the  **Slaght  ranch," 
was  located  in  January,  1869;  that  defendants'  ranches 
are  located  on  Currant  Creek,  above  the  land  of  plaintiff; 
that  Sabron's  land  was  located  in  November,  1868,  Lem- 
mon's  in  December,  1868,  and  the  other  defendants  are 
all  subsequent  in  date  to  the  Slaght  ranch;  that  as 
early  as  the  6th  day  of  January,  1869,  a  ditch  was  con- 
structed on  plaintiff's  lower  ranch,  which,  he  testifies,  **was 
sixteen  inches  deep  by  thirty-six  inches  wide,"  of  sufficient 
capacity  to  carry,  according  to  the  testimony  of  the  witness 
Rock,  four  hundred  and  thirty  inches  of  water,  and  diverted 
water  from  the  creek  through  and  upon  plaintiff's  land,  for 
irrigating  purposes;  that  in  February,  1869,  plaintiff  dug 
another  ditch  upon  another  portion  of  his  land,  for  the 
same  purpose,  which,  he  testifies,  '*was  three  feet  We 
and  sixteen  to  twenty  inches  deep,"  and  further  testifies 
that  no  change  has  been  made  in  either  of  these  ditches 
since  they  were  constructed,  and  that  he  has  always  used 
the  same  and  had  water  running  therein,  during  the  summer 
seasons,  to  irrigate  his  land;  that  these  were  the  first  ditches 
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through  wliich  water  was  diverted  from  the  channel  of  Cur- 
rant Creek;  that  there  is  a  conflict  in  the  testimony  as  to 
the  capacity  of  these  ditches,  the  testimony  introduced  by 
defendants  tending  to  show  that  these  ditches  were  not 
more  than  twelve  inches  wide  and  two  or  three  inches  deep ; 
that  in  April,  1869,  defendant  Lemmon  constructed  two 
ditches,  one  on  the  north,  the  other  on  the  south  side  of  the 
creek,  diverting  water  from  a  creek  that  heads  about  eighty 
rods  above  the  head  of  his  ditches,  and  from  springs;  that 
by  means  of  his  ditches  he  has  about  three  hundred  and 
fifty  inches  of  water;  that  about  the  fifteenth  of  April,  1869, 
a  ditch  was  commenced,  on  defendant  McCullough's  land, 
of  sufficient  capacity  to  carry  two  hundred  inches  of  water; 
that  in  May,  1869,  there  was  a  ditch  constructed  which  di- 
verted the  water  from  the  creek,  upon  and  through  the  land 
of  Sabron,  that  was  two  feet  wide,  spade  deep,  and  of  suffi- 
cient capacity  to  carry  two  hundred  inches  of  water;  that 
in  April,  1870,  on  the  upper  end  of  Sabron's  land,  there  was 
a  ditch  constructed  three  feet  wide  and  twenty  inches  deep 
-*for  one  hundred  yards — capable  of  carrying  all  the  waters 
of  Currant  Creek;  that  in  May,  1869,  there  was  a  ditch  on 
the  Slaght  ranch  which,  plaintiff  testifies,  was  at  its  mouth 
two  by  three  feet,  and  that  its  depth,  for  forty  yards,  was 
about  two  feet;  that  the  Slaght  ranch  was  irrigated  by  this 
ditch  from  the  Slaght  springs,  which  are  in  the  bed  of  the 
2reek  on  this  ranch,  and  which,  Slaght  testifies,  '*are  a 
Irainage  of  water  from  above;"  that  the  quantity  of  water 
lowing  from  these  springs  is  variously  estimated  at  from 
Jwenty-five  to  one  hundred  and  fifty  inches;  that  plaintiff 
ndtivated  in  1869 — according  to  his  own  testimony — about 
•wenty-five  acres  of  land  on  his  lower  ranch,  in  1870  sixty 
lores,  in  1871  sixty-five  acres,  in  1872  sixty-seven  and  one- 
lalf  acres,  and  in  1873  seventy-five  acres;  that  there  were 
Tiltivated  in  1869,  on  the  Slaght  ranch,  about  seven  acres, 
a  1870  forty  acres,  in  1871  eighty  acres,  and  in  1873 
ifty  acres;  that  on  Sabron's  land,  in  1869,  there  were  culti- 
ated  about  three  and  one-half  acres,  in  1870  thirty-five 
kcres,  in  1871  sixty-five  acres,  and  in  1873  one  hundred 
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acres;  that  Lemmon  cultivated,  on  his  laad,  in  1869,  eight- 
een acres,  in  1870  forty  acres,  in  1871  fifty-five  acres,  in 
1872  seventy-five  acres,  and  in  1873  about  ninety  acres; 
that  in  1869  McCuUough  cultivated  about  four  acres;  that  the 
other  defendants  commenced  cultivating  and  irrigating  their 
lands  after  the  year  1869;  that  in  1873  there  were  about  one 
hundred  more  acres  of  land  cultivated  than  in  any  previous 
year;  that  plaintiff  testifies  that  in  1869  he  used  one  hundred 
inches  of  water,  in  1870  from  two  hundred  to  three  hundred 
inches,  and  that  he  needed,  in  1873,  from  three  hundred  to 
three  hundred  and  fifty  inches  of  water;  that  the  defendants 
introduced  testimony  tending  to  show  that  plaintiff,  in  1869, 
only  cultivated,  on  his  lower- ranch,  from  twelve  to  thirteen 
acres,  and  only  used  from  fifteen  to  eighteen  inches  of. 
water,  and  that  on  the  Slaght  ranch  only  water  enough  was 
used  to  irrigate  the  land  under  cultivation,  amounting  to 
eighteen  or  twenty  inches;  that  the  amount  of  water  re- 
quired to  irrigate  the  crops  of  grain  and' vegetables  on  the 
land  is  estimated  at  from  one  to  two  inches  per  acre,  con- 
stant use;  that  the  irrigating  season  commences  about  the 
first  of  May  and  ends  about  the  last  of  August;  that  plaint- 
iff's crops  of  grain  and  vegetables  suffered  for  want  of 
sufficient  irrigation  in  1873. 

These  facts  we  glean  from  the  record,  independent  of  the 
pretended  findings  of  facts  in  the  court  below. 

Without  drifting,  along  with  counsel,  upon  the  sea  of  un- 
certainty as  to  the  law,  it  becomes  necessary,  before  review- 
ing the  findings,  to  determine  the  legal  principles  that  must 
be  considered  in  connection  with  the  facts  of  this  case.  The 
question  whether  a  right  to  running  waters  on  the  public 
lands  of  the  United  States  for  purposes  of  irrigation  can  be 
acquired  by  prior  appropriation,  as  against  parties  not  hav- 
ing the  title  of  the  government,  has  recently  been  decided 
in  the  affirmative  in  the  case  of  Basey  v.  GallagJier,  in  the 
Supreme  Court  of  the  United  States.  Justice  Field,  in  de- 
livering the  opinion  of  the  court,  said:  **  In  the  late  case  of 
Atchison  v.  Peterson  (20  Wall.  507)  we  had  occasion  to  con- 
sider the  respective  rights  of  miners  to  running  waters  on 
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the  mineral  lands  of  the  public  domain;  and  we  there  held 
that  by  the  custom  which  had  obtained  among  miners  in  the 
Pacific  States  and  Territories,  the  party  who  first  subjected 
the  water  to  use,  or  took  the  necessary  steps  for  that  pur- 
pose, was  regarded,  except  as  against  the  government,  as 
the  source  of  title  in  all  controversies  respecting  it;  that  the 
doctrines  of  the  common  law  declaratory  of  the  rights  of 
riparian  proprietors  were  inapplicable,  or  applicable  only 
to  a  limited  extent,  to  the  necessities  of  miners,  and  were 
inadequate  to  their  protection;  that  the  equality  of  right 
recognized  by  that  law  among  all  the  proprietors  upon 
the  same  stream  would  have  been  incompatible  with  any 
extended  diversion  of  the  water  by  one  proprietor,  and  its 
conveyance  for  mining  purposes  to  points  from  which  it 
could  not  be  restored  to  the  stream;  that  the  government 
by  its  silent  acquiescence  had  assented  to  and  encouraged 
the  occupation  of  the  public  lands  for  mining,  and  that  he 
who  first  connected  his  labor  with  property  thus  situated 
and  open  to  general  exploration  did,  in  natural  justice, 
acquire  a  better  right  to  its  use  and  enjoyment  than  others 
who  had  not  given  such  labor;  that  the  miners  on  the  pub- 
lic lands  throughout  the  Pacific  States  and  Territories,  by 
their  customs,  usages,  and  regulations,  had  recognized  the 
inherent  justice  of  this  principle,  and  the  principle  itself 
was,  at  an  early  period,  recognized  b}'  legislation  and  en- 
forced by  the  courts  in  those  States  and  Territories,  and 
was  finally  approved  by  the  legislation  of  Congress  in 
1866.  The  views  there  expressed  and  the  rulings  made  are 
equally  applicable  to  the  use  of  water  on  the  public  lands 
for  purposes  of  irrigation.  No  distinction  is  made  in  those 
States  and  Territories  by  the  custom  of  miners  or  settlers, 
or  by  the  courts,  in  the  rights  of  the  first  appropriator  from 
the  use  made  of  the  water,  if  the  use  be  a  beneficial  one." 
(20  Wall.  670.) 

The  act  of  Congress  approved  July  26,  1866,  provides: 
"That  whenever,  by  priority  of  possession,  rights  to  the 
use  of  water  for  mining,  agricultural,  manufacturing,  or 
other  purposes,  have  vested  and  accrued,  and  the  same  are 
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recognized  and  acknowledged  by  the  local  customs,  laws, 
and  the  decisions  of  courts,  the  possessors  and  owners  of 
such  vested  rights  shall  be  maintained  and  protected  in  the 
same."    (U  Stat.  U.  S.,  Sec.  9,  253.) 

In.  Baseyy.  Gallagher,  it  was  decided  that  it  was  "very 
evident  that  Congress  intended,  although  the  language  used 
is  not  happy,  to  recognize  as  valid  the  customary  law  with 
respect  to  the  use  of  the  water  wliich  had  grown  up  among 
the  occupants  of  the  public  land  under  the  peculiar  neces- 
sities of  their  condition ;  and  that  law  may  be  shown  by 
evidence  of  the  local  customs,  or  by  the  legislation  of  the 
State  or  Territory,  or  the  decisions  of  the  courts.  The 
union  of  the  three  conditions  in  any  particular  case  is  not 
essential  to  the  perfection  of  the  right  by  priority;  and  in 
case  of  conflict  between  a  local  custom  and  a  statutory  reg- 
ulation, the  latter,  as  of  superior  authority,  must  necessa- 
rily control." 

This  act  of  Congress  was  in  force  when  plaintiff  and  de- 
fendants acquired  their  respective  rights  to  the  waters  of 
Currant  Creek.  No  testimony  was  offered,  on  the  trial  of 
this  case,  by  either  party  as  to  the  existence  of  any  local 
custom,  nor  is  there  any  statute  of  this  State  which  recog- 
nizes the  right  of  prior  appropriation  of  water  for  the  pur- 
poses of  irrigation.  The  act  entitled  ''An  act  to  allow  any 
person  or  persons  to  divert  the  waters  of  any  river  or 
stream,  and  run  the  same  through  any  ditch  or.  flume,  and 
to  provide  for  the  right  of  way  through  the  lands  of  others," 
approved  March  3,  1866,  and  amended  March  5,  1869 
(2  Comp.  L.  415),  is  not,  in  our  judgment,  applicable  to 
this  case.  It  was  intended  to  apply  to  cases  where  persons 
were  desirous  of  constructing  and  maintaining  a  ditch  or 
flume  through  or  over  the  lands  of  another,  and  to  provide 
for  a  right  of  entry  upon  such  lands  for  the  purpose  of  sur- 
veying such  ditch  or  flume,  and  to  declare  how  such  lands 
might  be  condemned  where  the  same  could  not  be  obtained 
by  the  consent  of  the  owner.  There  is  no  declaration  that 
upon  compliance  with  any  of  its  provisions  any  right  of 
priority  will  be  secured,  and  the  fact  that  neither  plaintiff 
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or  defendants  conformed  to  the  requirements  of  this  law 
oes  not  in  any  manner  affect  their  rights  in  this  action. 

The  doctrine  that  the  first  appropriator  has  the  superior 
ight,  "where  the  right  to  the  use  of  running  water  is 
•ased  upon  appropriation,  and  not  upon  an  ownership  in 
be  soil,"  has  been  recognized  and  acknowledged  by  the 
ecisions  of  this  Court  in  Lobdell  v.  Simpson  (2  Nev.  274), 
nd  the  OpJdr  8.  M.  Co.  v.  Carpenter  et  aL  (4  Nev.  534). 

The  facts  of  this  case  do  not  call  in  question  the  correct- 
ess  of  the  decision  in  Van  SicUe  v.  Haines  (7  Nev.  249), 
inhere  the  title  to  the  land  had  been  obtained  from  the  gov- 
mment  prior  to  the  acts  of  Congress  herein  referred  to. 
_Ifc  logically  follows  from  the  legal  principles  we  have  an- 
lounced  that  the  plaintiff,  as  the  first  appropriator  of  the 
v^aters  of  Currant  Creek,  has  the  right  to  insist  that  the 
^ater  flowing  therein  shall,  during  the  irrigating  season,  be 
nbject  to  his  reasonable  use  and  enjoyment  to  the  full  ex- 
ent  of  his  original  appropriation  and  beneficial  use.  To  this 
|Xtent  his  rights  go,  but  no  further;  for  in  subordination  to 
tich  rights  the  defendants,  in  the  order  and  to  the  extent 
>f  their  original  appropriation  and  use,  had  the  unques- 
ionable  right  to  appropriate  the  remainder  of  the  water  run- 
ing  in  said  stream.  {The  Butte  Canal  and  Ditch  Co,  v. 
^aughn,  11  Cal.  143;  The  Nevada  Water  Co.  v.  Powell  et  aL, 
4Cal.  109.) 

In  1870  Congress  amended  the  act  of  1866,  and  provided: 
'  That  none  of  the  rights  conferred  by  sections  five,  eight 
nd  nine  of  the  act  to  which  this  act  is  amendatory  shall 
e  abrogated  by  this  act,  and  the  same  are  hereby  ex- 
3nded  to  all  public  lands  affected  by  this  act;  and  all  pat- 
nts  granted,  or  pre-emption  or  homesteads  allowed,  shall 
►e  subject  to  any  vested  and  accrued  water-rights,  or  rights 
0  ditches  and  reservoirs  used  in  connection  with  such 
^ater-rights,  as  may  have  been  acquired  under  or  recognized 
>J  the  ninth  section  of  the  act  of  which  this  act  is  amenda- 
ory."  (16  U.  S.  Stat.  218,  Sec.  17.)  The  certificate  of 
>laintiff  from  the  State  and  the  patent  of  Sabron  must, 
^der  the  provisions  of  this  law,  be  held  subject  to  such 
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vested  and  accrued  water-rights  as  were  acquired  by  the 
respective  parties  under  the  ninth  section  of  the  act  of  1866. 
The  findings  of  fact,  in  the  court  below  (here  numbered  for 
convenient  reference),  are  as  follows: 

1.  "That  Currant  Creek  is  not  a  living  surface  stream 
of  water,  continuously  flowing;  but  that  the  same  is  sup- 
plied at  certain  seasons  of  the  year  from  the  snows  on  the 
mountains  above  the  valley  and  from  springs  having  their 
rise  and  flow  along  the  banks  and  bed  of  the  same;  that 
the  channel  of  the  same  has  been  formed  from  the  high 
freshets  produced  by  the  melting  snow  on  the  mountains." 

2.  '*That  the  waters  derived  from  the  springs  along  the 
banks  of  said  stream  would  not  reach  the  premises  of  the 
plaintiff  if  the  same  were  to  remain  unobstructed  and  unin- 
terrupted; that  the  waters  of  the  springs  along  the  banks 
and  bed  formed  by  the  freshets  in  the  spring  of  the  year 
sink  and  entirely  lose  themselves  in  the  sand,  gravel  and 
debris,  deposited  in  the  bed  formed  as  above  stated;  that 
said  waters  sink  and  disappear  beneath  the  surface  of  the 
earth;  that  there  is  no  evidence  to  establish  the  fact  of  the 
existence  of  a  subterranean  vein  or  channel  of  water;  that 
the  rise  of  water  in  the  bed  formed  as  above,  is  from  the 
percolating  water  in  the  earth  beneath  its  surface." 

3.  **That  the  plaintiff  at  all  times  has  had  the  uninter- 
rupted enjoyment  of  all  the  water  first  appropriated  and 
beneficially  used  by  him;  that  the  amount  of  water  first 
appropriated  and  beneficially  used  by  him  is  continuously 
supplied  to  him  from  the  springs  rising  upon  the  lands 
of  plaintiff,  formerly  known  as  the  Slaght  ranch,  and  below 
the  premises  of  either  of  these  defendants." 

4.  **That  at  the  instance  and  request  of  this  plaintiff  the 
defendants  permitted  him  the  use  of  water  above  the  last- 
named  springs,  to  flow  to  plaintiff's  premises,  (and  that) 
it  was  necessary  to  confine  and  flow  the  same  through  the 
ditch  of  defendant  Sabron,  in  order  that  the  water  might 
connect  with  the  waters  of  the  springs  on  the  Slaght  rancli." 

5.  **That  if  all  the  water  above  the  Slaght  ranch  had 
been  turned  into  the  bed  formed  as  hereinbefore  stated, 
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that  the  same  would  have  sunk  and  disappeared  before 
forming  a  connection  with  the  waters  of  the  springs  on  the 
Slaght  ranch,  and  thereby  have  proved  fruitless  and  of  no 
avail  to  said  plaintiflf." 

6.  ''That  the  plaintiff,  at  the  time  he  needed  the  use  of 
the  water  upon  his  crops  of  grain  and  vegetables,  by  his 
own  acts  permitted  the  water  which  had  been  turned  down 
to  him  by  defendants,  from  above,  through  their  ditches,  to 
flow  past  his  premises,  for  the  use  and  benefit  of  other  par- 
ties below  him,  thereby  contributing  to  his  damage." 

7.  "That  by  no  act  or  acts  of  these  defendants,  or  either 
of  them,  has  this  plaintiff  sustained  damage  in  any  amount 
whatever." 

The  court  finds  as  matters  of  law:  *'That  the  plaintiff  is 
not  entitled  to  recover,  and  that  he  take  nothing  by  reason 
of  his  suit;  that  defendants  are  entitled  to  recover  of  said 
plaintiff  their  costs  in  this  behalf  expended;  that  no  in- 
junction either  temporary  or  perpetual  issue  against  said 
defendants,  or  either  of  them,  their  agents  or  employees." 

The  duty  devolved  upon  courts,  of  determining  the  truth  A^^^ 
where  the  testimony  is  conflicting,  is  always  unpleasant,  SLudiTiPS^ 
often  difficult.  It  belongs  almost  exclusively  to  our  nisi 
prius  courts,  and  should  always  be  exercised  and  determined 
by  an  impartial  judgment.  It  is,  indeed,  almost  impossi- 
ble for  an  appellate  court  to  ever  satisfy  itself  upon  such 
questions,  so  much  really  depends  upon  the  manner,  bear- 
ing, character  of  witnesses,  and  the  peculiar  circumstances 
of  each  case,  which  the  transcript  fails  to  preserve,  and 
which  always  give  value  and  weight  to  testimony.  Hence 
it  is  that  appellate  courts  are  seldom,  if  ever,  inclined 
to  disturb  the  findings  of  the  court  below,  where  there 
is  a  substantial  conflict  in  the  evidence,  if  sufficient  appears 
in  the  record  to  support  the  findings.  Where  there  is  a 
conflict,  the  question  is  often  presented  as  to  which  of  the 
witnesses — apparently  of  equal  credit — had  the  best  oppor- 
tunity to  ascertain,  or  which  was  most  likely,  on  account  of 
his  interest,  position,  circumstances  or  surroundings,  to 
remember  the  facts.     Again,  it  does  not  necessarily  follow 
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that  because  there  is  a  conflict  in  the  testimony,  that  one 
or  the  other  of  the  witnesses  have  testified  falsely,  and  that 
the  court  must  take  the  whole  statement  of  one  and  reject 
the  entire  testimony  of  the  other.  It  is  the  duty  of  all 
courts  first  to  ascertain  whether,  or  not,  the  testimony  can 
be  harmonized  u^Don  any  given  state  of  facts,  before  any 
part  thereof  is  rejected.  With  these  rules  in  view  we  have 
examined  the  testimony  to  ascertain  whether  the  ''findings** 
are  supported  by  the  evidence. 

Tt  appears  from  the  testimony  that  Currant  Creek  is  partly^- 
supplied  at  certain  seasons  of  the  year  from  springs  having 
their  rise  and  fiow  along  its  banks  and  bed,  but  mostly  froncfc. 
the  melting  snow  on  the  mountains.     There  is  no  regularifc^y 
as  to  the  quantity  of  water,  for,  to  quote  the  language  of 
several  of  the  witnesses,   '*no  two  seasons  are  alike,"  tbie 
amount  of  water  flowing  being  dependent  upon  the  cLa.x"- 
acter  of  weather  during  the  preceding  winter.     After  a  cold 
winter,  when  deep  snows  have  fallen,  the  water  flows  in 
greater  quantity  and  for  a  longer  time  than  after  an  open 
winter  with  but  little  snow;  hence  the   amount  of  water 
varies  in   the   summer   season — according   to    statements 
made  by  different  witnesses — from  nothing  to  five  thousand 
inches.     There  is  a  conflict  of  evidence  as' to  the  real  char- 
acter of  this  stream;  the  conflict,  however,  is  principally 
confined  to  the  question,  whether  the  water  therein  ** con- 
tinuously flows."    The  fact  that  should  have  been  found  by 
the  court  below  was,  whether  or  not  Currant  Creek  was  a 
natural  watercourse  and  surface  stream.     To  ascertain  that 
fact  it  was  not  necessary  to  determine  whether  the  water 
was  continuously  flowing. 

''A  watercourse,"  says  Angell,  ''consists  of  bed,  hanks 
and  water;  yet  the  water  need  not  flow  continually,  and 
there  are  many  watercourses  which  are  sometimes  dry. 
There  is,  however,  a  distinction  to  be  taken  in  law  between 
a  regular  flowing  stream  of  water,  which  at  certain  seasons 
is  dried  up,  and  those  occasional  bursts  of  water  which,  in 
times  of  freshets  or  melting  of  ice  and  snow,  descend  from 
the   hills  and  inundate  the  country."     (Angell  on  Water- 
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courses,  Sec.  4.)     This  distiuction  was  entirely  igaored  by 
the  court  below.     We  are  of  opinion  that  the  testimony 
clearly  shows  that  Currant  Creek  belongs  to  the  first  class 
referred  to  by  Angell;   that  it  is  a  ''flowing   stream    of 
water,"  a  watercourse  as  distinguished  from  water  flowing 
through  hollows,  gulches  or  ravines  only  in  times  of  rain  or 
melting  snow.     The  finding  ''that  the  same  is  supplied  at 
certain  seasons  of   the  year  from  the  snows  on  the  moun- 
tains above  the  valley,  and  from  springs  having  their  rise 
and  flow  along  the  banks  and  bed  of  the  same  "  (being  sus- 
^ined  by  the  evidence),  gives  to  this  creek  the  character  of 
a  natural  watercourse,  in  so  far  as  finding  one  is  involved. 
^^  is  well  settled  that  in  order  "to  maintain  the  right  to  a 
Watercourse  or  brook,  it  must  be  made  to  appear  that  the 
Water  usually  flows  in  a  certain  direction  and  by  a  regular 
^•hannel,  with  banks  or  sides.     It  need  not  be  shown   to 
f^^  cantinuallij,     *    *    *    and  it  may  at  times  be  dry,  but 
^^  must  have  a  well-defined  and  substantial  existence."  (An- 
S^U,  sripra.) 

Findings  two  and  five  will  be  considered  together.  They 
^^e,  in  our  judgment,  without  substantial  support  in  the 
testimony.  It  is  true  that  at  certain  places  on  the  creek, 
^t  certain  seasons  of  the  year,  the  waters  from  the  springs 
flowing  in  said  stream  "did  sink  and  disappear  beneath 
the  surface  of  the  earth,"  but  in  nearly  every  instance  it  is 
shown  either  that  it  occurred  when  defendants  were  divert- 
ing all,  or  nearly  all,  of  the  waters  from  the  creek,  or  that 
the  water  after  sinking  beneath  the  surface  appeared  within 
a  very  short  distance  in  the  bed  of  the  stream.  It  appears 
from  the  testimony  that  at  a  certain  point  on  the  creek 
where  it  flows  through  the  land  of  defendant  Sabron,  the 
water  flowing  in  the  natural  channel  from  above  loses  its 
force,  the  bed  of  the  stream  rises,  causing  the  water  to 
spread  out  and  run  in  diff'erent  channels;  as  the  soil  is  sandy 
a  portion  of  the  water  is  absorbed  and  the  quantity  flow- 
ing in  the  creek  below  is  considerably  reduced.  In  sup- 
port of  these  findings  defendants  introduced  considerable 
testimony,  a  portion  of  which  we  quote.     Lemmon  testifies 


238  Barnes  v,  Sabron.  [Sup.  Ct. 

Opinion  of  the  Court — Hawley,  C.  J. 

that  about  three  miles  above  the  narrows  there  are  some 
springs  that  afford  about  twenty  inches  of  water,  which  run 
a  short  distance  and  sink;  above  them  it  is  dry,  during  dry 
seasons,  for  one  mile  above  Kain's  house.     HoUoway  testi- 
fies that  "in  the  forepart  of  August,  1872,  about  two  hun- 
dred yards  above  Travis's  house  the  water  sunk;    *    *    *- 
a  short  distance  below  Travis's  house,  about  fifty  yards,  the 
water  appeared  again  in  the  bed  of    the  stream."    Bojd 
testifies  that  in  1870,  upon  Sabron's  ranch,  after  water  was 
turned  into  the  creek  it  did  not  get  to  plaintiff's  ranch  until 
the  next  year;  but  he  says  that  in  June  and  July,  1870,  after 
irrigating  land  on  Sabron's  ranch  for  two  days,  the  water 
was  turned  off  and  that  it  found  its  way  into  the  channel 
aud  run  down  to  Slaght's  ranch.     English  testifies  that  "if 
the  water  should  flow  unobstructed  from  Whitehall's  place 
to  the  Slaght  place,  a  great  deal  of  it  would  sink  all  the  way 
down."    He  also  testifies  that  he  knew  a  place  on  Sabron's 
land,  between  those  two  places,  where  the  water  sinks,  for  be 
had  ''seen  it  dry  for  several  months  in  succession;"  yet  be 
adds  that  '*in  irrigating  season,  the  water,  if  turned  into 
the  natural  channel  and  not  obstructed,  might  run  over  tbe 
bar  at  Sabron's  place.     I  have  seen  it  run  over  the  bar 
plenty  of  times.     -J^    *    *    I  saw  water  running  over  the 
bar  last  year  (1873)  in  the  summer  months.     ^    *   *   I  saw 
water  running  on  the  bar  in  May  and  June,  1873."    Dennet 
testifies  that  in  June,  1869,  at  the  point  where  the  water 
spread  out,  it  did  not  reach  Sabron's  ranch  at  the  lower  end. 
We  have  quoted  the  most  favorable  testimony  for  defend- 
ants, and  it,  in  our  judgment,  fails  to  sustain  the  findings. 
"When  all  the  testimony  bearing  upon  these  findings  has 
been  sifted  from  the  rubbish  found  in  the  record  and  closely 
scrutinized,  we  think  the  truth  is  that  when  the  defendants 
were  diverting  all  the  water  in  the  summer  season  the  bed 
and  bar  become  dry,  and  if  either  one  of  the  defendants 
turned  the  water  down  without  the   co-operation  of  the 
others,  but  a  small  proportion,  if  any,  of  tbe  water  thus 
turned  down  into  the  natural  channel  would  ever  reach  tbe 
premises  of  plaintiff';  but  if  the  water  was  all  turned  down 
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and  allowed  to  flow  in  the  natural  channel  without  inter- 
ruption, it  would  run  over  the  bar  and  reach  plaintiff's 
land,  although  its  quantity  might  be  reduced;  the  amount 
lost  being  to  some  extent  dependent  on  the  amount  flowing 
in  the  creek, — the  greater  the  amount  the  lesser  the  propor- 
tion reduced. 

Plaintiff's  appropriation,  when  made,  applied  to  the  then 
condition  of  the  stream.  At  that  time  and  for  several  years 
afterwards  sufficient  water  flowed  down  to  plaintiff's  prem- 
ises to  irrigate  his  land  independent  of  the  water  flowing 
from  the  Slaght  springs.  This  was  the  condition  of  the 
2reek  until  defendants  commenced  using  all,  or  nearly  all, 
Jie  waters  from  above  to  irrigate  their  lands.  The  fact  that 
heir  use  of  the  water  has  caused  the  channel  to  dry  up,  is 
lo  excuse  for  depriving  plaintiff  of  the  amount  .of  water 
o  which  he  is  entitled  by  virtue  of  his  prior  appropriation. 
^11  the  defendants  procure  water  from  the  surface,  either 
rom  the  creek  or  from  springs,  and  no  facts  are  presented 
s^hich  call  in  question  the  legal  rights  of  any  of  the  parties 
o  percolating  waters  beneath  the  surface  of  the  earth. 

The  first  clause  of  finding  three  is  a  conclusion  dependent 
ipon  facts  not  found  by  the  court.  How  much  water  was 
plaintiff  entitled  to  as  the  first  appropriator  ?  Upon  this 
Oaportant  question  the  finding  is  silent;  yet  the  court  says 
^  that  plaintiff  at  all  times  has  had  the  uninterrupted  enjoy- 
ment of  all  the  water  first  appropriated  by  him,"  and  evi- 
ently  bases  this  part  of  the  finding  upon  the  latter  clause, 
^  that  the  amount  of  water  first  appropriated  and  beneficially 
sed  by  him,  is  continually  supplied  to  him  from  the  springs 
ising  upon  the  lands  of  plaintiff,  formerly  known  as  the 
►laght  ranch,  and  below  the  premises  of  either  of  these  de- 
^ndants."  How  much  water  is  supplied  to  plaintiff  from 
bese  springs  ?  No  answer  to  this  question  can  be  found  by 
xamining  the  findings.  It  is  questionable  whether  such  a 
onclusion  based  upon  such  an  uncertainty  rises  to  the 
^gnity  of  a  finding  of  fact  worthy  of  review.  From  the 
^Iraseology  of  the  last  clause  it  may  be  that  the  court  was 
^J  the  opinion  that  plaintiff  should  be  limited  in  his  rights 
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to  the  amount  of  water  actually  used  by  him  iu  the  first 
year  of  his  appropriation.  The  words  ''first  appropriated 
and  beneficially  used  "  are  susceptible  of  that  construction. 
The  plaintift's  rights  to  the  water  are  not,  however,  depend- 
ent upon  the  amount  beneficially  used  by  him  in  the  first 
year  of  his  appropriation,  as  will  more  fully  appear  in  our 
review  of  other  findings;  hence  this  view  of  the- case  cannot 
be  sustained. 

The  position  contended  for  by  respondents'  counsel,  that 
this  finding  could  be  sustained  upon  the  ground  that  plaintiff 
had  failed  to  produce  any  title  or  prove  actual  possedsion  to 
more  than  fifteen  acres  of  land,  that  being  the  amount  in- 
closed by  a  substantial  fence,  and  that  he  was  only  entitled 
to  sufficient  water  to  irrigate  that  number  of  acres,  is  equally 
untenable.     From  an  examination  of  the  record  it  is  mani- 
fest that  no  such  question  was  presented  or  considered  in 
the  lower  court,  and  it  is  doubtful  whether  from  the  facts  of 
this  case  we  are  called  upon  to  consider  it.     The  objection 
will,  however,  be  briefly  noticed.     From  the  testimony  it 
clearly  appears  that  plaintiff  cultivated  at  least  one  hundred 
and  twenty-five  acres  on  his  two  ranches.     There  is  no 
testimony  showing  that  it  was  necessary  to  inclose  the  land 
in  order  to  cultivate  it.     The  plaintiff  must  be  considered 
as  in  possession  of  all  the  land  actually  under  cultivation. 
In  addition  to  plaintiff's  proof  of  actual  possession,  he  in- 
troduced without  objection  a  contract  of  purchase  from  tio 
State  of  Nevada  for  the  lower  ranch  (three  hundred  and 
twenty  acres).     To  this  land  he  has  the  beneficial  estate  or 
interest,  as  well  as  the  possession,  and  as  such  equitable 
owner  and  actual  possessor  is  entitled  to  enjoy  all  the  inci- 
dents to  the  land  and  its  ownership,  as  well  as  the  land  it- 
self.    In  our  judgment,   he  is  entitled  to  the   use  of  the 
waters  of  said  creek  for  the  purpose  of  irrigating  the  land 
under  cultivation,  as  well  as  for  his  stock  and  domestic  pur- 
poses. 

Finding  four  is,  to  some  extent,  sustained  by  the  evidence. 
It  is  true  that  at  the  instance  and  request  of  plaintiff  the 
defendants  permitted  a  portion  of  the  water  above  the  Slagh* 
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iprings  to  flow  to  plaintiffs  premises  for  a  period  of  from 
iwo  to  four  days;  it  also  appears,  however,  from  the  testi- 
nony,  that  defendants  thereafter  refused  to  allow  the  water 
to  flow  down  to  plaintiff,  claiming  a  right  thereto  adverse 
to  plaintiff.  In  this  respect,  the  finding  ought  to  have  been 
qualified  so  as  to  conform  to  the  facts.  Again,  it  was  not 
necessary,  as  the  finding  states,  *'  to  confine  and  flow  the 
same  through  the  ditch  of  defendant  Sabron,  in  order  that 
the  water  might  connect  with  the  waters  of  the  springs  on 
the  Slaght  ranch." 

We  have,  upon  reviewing  other  findings,  decided  that  the 
water,  if  left  unobstructed  and  uninterrupted,  would  flow 
down  to  plaintiffs  premises,  but  that  its  quantity  would  be 
diminished.  The  plaintiff  requested  defendant  Sabron, 
when  the  defendants  turned  the  water  down,  to  let  it  run 
through  his  ditch  instead  of  the  natural  channel,  "be- 
cause," says  plaintiff,  *' the  natural  channel  was  dried  up, 
there  had  been  no  water  turned  into  it  for  some  time,  and 
it  would  take  the  water  some  time  to  get  to  my  place 
through  it."  This  was  the  fact,  and  it  ought  to  have  been 
80  stated  in  the  finding. 

Is  finding  six  sustained  by  the  evidence  ? 

The  testimony  shows  that  about  the  middle  of  June  the 
plaintiff  turned  all  the  water  down  to  his  neighbors  below. 
He  says  that  *'  at  that  time  their  crops  were  suffering  badly 
for  want  of  water;"  that  his  own  crops  **  had  just  been  irri- 
gated once,  but  were  suffering  on  the  edges  some,"  and  that 
if  he  bad  had  water  sufficient  after  this,  *  *  his  crops  would  have 
been  good."  The  water  used  by  Cook  must  be  considered  as 
having  been  used  by  the  plaintiff.  Cook  was  farming  on 
the  lower  end  of  plaintiffs  lower  ranch,  and  had  plenty  of 
^ater  to  irrigate  some  thirteen  acres  of  land  leased  from 
plaintiff;  he  used  the  water  during  the  months  of  May, 
J^ne,  July  and  August,  and  at  times  when  plaintiff  needed 
the  water  on  his  own  crops.  When  Cook  leased  this  land 
plaintiff  agreed  to  furnish  him  with  water.  Plaintiff  had 
^  undoubted  right  to  furnish  the  water  to  his  tenants,  or 
^o  allow  them  to  use  it ;  but  if  by  allowing  them  to  use  more 
Vol.  X.— 16 
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than  was  necessary  to  irrigate  the  leased  land  he  was  de- 
prived of  the  water  for  his  own  use,  he  could  not  hold  de- 
fendants responsible  for  any  damages  to  hi«  crops  which 
were  caused  by  allowing  his  tenants  to  use  more  water  than 
was  necessary  to  irrigate  their  lands;  certainly  not,  if  de- 
fendants allowed  the  quantity  of  water  to  which  he  had  a 
prior  right  to  flow  down  to  his  premises.     The  water  used 
by  English  must  also  be  considered  as  having  been  used 
by  the  plaintiff.     English  testifies  that  he  used  water  in 
1873,  on  Sabron's  ranch,  without  permission  of  any  one— 
**when  it  came  down  I  took  it."    It  seems  that  plaintiff 
claimed  the  land  which  English  cultivated,  and  knew  that 
he  was  using  the  water  when  it  came  down  and  never  ob-  • 
jected  to  it ;  in  fact,  English  testifies  that  plaintiff  told  him 
he  could  have  the  water.     The  plaintiff  not  only  allowed 
Cook  and  English  to  have  a  very  liberal  supply  of  water 
(more,  in  our  judgment,  than  appears  from  the  testimony 
to  have  been  necessary  to  irrigate  their  lands),  but  allowed 
the  water  to  run  down  to  his  neighbors  below  him  at  times 
when  his  own  crops  needed  irrigation.     It  is  difficult  to  de- 
termine from  the  record  the  exact  amount  of  water  that  was 
allowed  by  plaintiff  to  pass  his  premises.     Lemmon  testifies 
that  on  the  15th  of  June  he  was  at  plaintiff's  ranch  and 
saw  water  running  in  the  creek  past  plaintiff's  premises. 
**I  am  positive,"  says  witness, ''there  was  three  hundred 
inches;  think  there  was  five  hundred  inches."     On  the  6th 
of  July,  Lemmon  was  at  plaintiff's  ranch,  and  he  testifies 
that  at  that  time  a  portion  of  the  water  run  in  the  creek- 
bed  and  a  portion  in  a  ditch;  that  he  could  not  say  whether 
plaintiff  was  using  this  water,  as  he  did  not  go  below  the 
house,  but  plaintiff  told  him  "the  water  was  going  below 
McKenzie."    Again,  about  the  first   of   August,  Lemmon 
had  another  conversation  with   plaintiff  about  the  water- 
Lemmon  asked  him  if  he   got  the  water,  (ind  he  said  in 
reply  that  '*he  got  all  he  wanted."    Boyd  testifies  that  he 
was  at  plaintiff's  ranch  twice,  about  the  last  days  of  June, 
and  **that  there  was  a  large  body  of  water  running  down 
the  creek  both  times."     He  describes  its  bulk  at  three  or 
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ir  feet  wide  and  two  inches  deep,  with  a  swift  current, 
aintiff  commenced  harvesting  his  crops  of  grain  on  the 
sfc  day  of  July,  and  finished  in  the  early  part  of  August. 
is  shown  that  he  raised  a  better  crop  than  defendant 
bron,  who  at  all  times  had  plenty  of  water, 
lu  the  application  of  this  testimony  to  the  question  under 
asideration  it  must  be  borne  constantly  in  mind  that  the 
fendants  turned  down  the  water  and  allowed  it  to  flow  to 
lintiflf  at  or  about  the  time  plaintiff  allowed  it  to  run  to 
ste.  In  this  connection  must  also  be  considered  the  dec- 
ations  of  plaintiff  as  to  the  condition  of  his  crops  and 
)  amount  of  water  needed  to  irrigate  the  same.  Sabron 
itifies  that  a  short  time  after  the  4th  of  July,  1873,  he 
8  at  plaintiff's  lower  ranch;  that  plaintiff  **  complained 
nofc  having  plenty  of  water,"  and  said  to  witness,  **If 
a  will  let  me  have  water  for  the  wheat  I  can  get  along; 
*  *  the  upper  ranch  is  all  right;'*  and  that  the  de- 
idants  let  him  have  water  to  irrigate  his  wheat.  McCul- 
igh  testifies  that  between  the  4th  and  15th  of  July,  he 
8  on  plaintiff's  ranch;  that  plaintiff  then  said  that  if  de- 
idants  would  let  him  have  water  four  days  he  could  save 
1  wheat;  that  he  did  not  want  any  more  water  on  the 
ight  place — it  was  safe.  "We  agreed  to  let  him  have 
ker  and  he  got  water." 

[f  plaintiff  did  not  require  the  full  amount  of  his  appro- 
ation,  he  could  not  hold  the  defendants  responsible  in 
nages  for  not  turning  it  down  to  him;  he  was  only  en- 
ed  to  as  much  water — within  his  original  appropriation 
\s  was  necessary  to  irrigate  his  land,  and  was  bound, 
ler  the  law,  to  make  a  reasonable  use  of  it.  In  a  dry  , 
I  arid  country  like  Nevada,  where  the  rains  are  insuffi- 
Qt  to  moisten  the  earth,  and  irrigation  becomes  necessary 
the  successful  raising  of  crops,  the  rights  of  prior  ap-  ' 
priators  must  be  confined  to  a  reasonable  and  necessary 
.  The  agricultural  resources  of  the  State  cannot  be 
^eloped  and  our  valley-lands  cannot  be  cultivated  with- 
.  the  use  of  water  from  the  streams,  to  cause  the  earth  to 
ng  forth  its  precious  fruits.     No  person  can  by  virtue  of  . 
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a  prior  appropriation  claim  or  hold  any  more  water  thatx 
ia  necessary  for  the  purpose  of  the  appropriation.     Beasotx 
is  the  life  of  the  law,  and  it  would  be  unreasonable  and  uix- 
just  for  any  person  to  appropriate  all  the  waters  of  a  creek 
when  it  was  not  necessary  to  use  the  same  for  the  purposes 
of  his  appropriation.     The  law  which  recognizes  the  vested 
rights  of  prior  appropriators  has  always  confined  such  rights 
within  reasonable  limits.     **  We  say  within  reasonable  lim- 
its," with  the  court  in  Basey  v.  Gallagher,  *'for  this  right  to 
water,  like  the  right  by  prior  occupancy  to  mining  ground, 
*    *    *    is  not  unrestricted.     It  must  be  exercised  with 
reference  to  the  general  condition  of  the  country  and  the 
necessities  of  the  people,  and  not  so  as  to  deprive  a  whole 
neighborhood  or  community  of  its  use  and  vest  an  absolute 
monopoly  m  a  single  individual."    What  is  a  reasonable  use 
depends  upon  the  peculiar  circumstances  of  each  particular 
case.     In  this  case  plaintiff  should  not  be  confined  to  the 
amount  of  water  used  by  him  in  1869  or  1870,  nor  his  rights 
regulated  by  the  number  of  acres  he  then  cultivated.    He 
did  not  cultivate  more  land,  because  '*his  team  was  poor*' 
and  he  "had  no  money  to  hire  help."    The  object  had  in 
view  at  the  time  of  his  diversion  of  the  water  must  be  con- 
sidered, in  connection  with  the  actual  extent  of  his  appro- 
priation.    If  the  capacity  of  his  ditches  is  greater  than  is 
necessary  to  irrigate  his  farming  land,  he  must  be  restricted 
to  the  quantity  needed  for  the  purposes  of  irrigation,  for 
watering  his  stock  and  for  domestic  purposes.     If,  how- 
ever, the  capacity  of  his  ditches  is  not  more  than  sufficient 
for  those  purposes,  then,  under  all  the  facts  of  this  case,  no 
change  having  been  made  in  either  of  plaintiff's  ditches 
since  they  were  constructed,  and  no  question  of  the  right  of 
enlargement  being  involved,  he  must  be  restricted  to  the 
capacity  of  his  ditches  at  their  smallest  point;  that  is,  at 
the  point  where  the  least  water  can  be  carried  through 
them.  (Ophir  S.  M.  Co.  v.  Carpenter  et  aZ.,  6  Nev.  393.) 

If  defendants  could  save  any  water  by  turning  it  around 
the  bar  on  Sabron's  land  and  thereby  procure  a  greater 
quantity  for  their  own  use,   they  have  a  right  so  to  do. 
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Moreover,  as  it  is  shown  by  plaintiffs  testimony  that  it  is 
only  necessary  to  irrigate  his  lands  three  or  four  times  dur- 
ing the  season,  usually  from  ten  to  fifteen  days  apart,  the 
defendants  can  only  be  required  to  turn  the  water  down  to 
him  at  those  periods. 

We  think  the  rule  is  well  settled,  upon  reason  and  author- 
ity, that  if  the  first  appropriator  only  appropriates  a  part  of 
the  waters  of  a  stream  for  a  certain  period  of  time,  any 
other  person,  or  persons,  may  not  only  appropriate  a  part, 
or  the  whole  of  the  residue  and  acquire  a  right  thereto,  as 
perfect  as  the  first  appropriator,  but  may  also  acquire  a 
right  to  the  quantity  of  water  used  by  the  first  appropri- 
ator at  such  times  as  not  needed  or  used  by  him.  In  other 
words,  if  plaintiff  only  appropriated  the  water  during  cer- 
tain days  in  the  week,  or  during  a  certain  number  of  days 
in  a  month,  then  the  defendants  would  be  entitled  to  its 
tise  in  the  other  days  of  the  week,  or  the  other  days  in  the 
month. 

The  Supreme   Court  of  California,  in  Smith  v.  O'Hara, 
have  announced  what  appears  to  us  to  be  the  correct  doc- 
trine.    **It  is  usually  the  case,"  says  the  court,  ''that  the 
amount  of  water  to  which  the  several  persons  claiming  its 
use  are  entitled,  is  measured  by  inches,  according  to  miners' 
measurement,  or  by  the  capacity  of  the  ditches  through 
which  it  is  conducted  from  the  stream,  but  there  is  no  rea- 
son why  the  amount  may  not  be  measured  in  some  other 
mode.     They  hold  the  amount  appropriated  by  them  re- 
spectively as  they  would  do  had  the  paramount  proprietor 
granted  to  each  the  amount  by  him  appropriated.     The 
right  to  use  the  waters,  or  a  certain  portion  of  them,  might 
l>e  granted  to  one  person  for  certain  months,  days,  or  parts 
of  days,  and  to  other  persons  for  other  specified  times.    An 
^culturist  might  appropriate  the  waters  of  a  stream  for 
^gation  during  the  dry  season,  and  a  miner  might  appro- 
priate them  for  his  purpose^  during  the  remainder  of  the 
year.     And  so  may  several  persons  appropriate  the  waters 
^or  use  during  any  different  periods.    There  is  no  difference 
^li  principle  between  appropriations  of  waters  measured  by 
tijne  and  those  measured  by  volume."     (43  GaL.  STS."^ 
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Upon  a  careful  review  of  the  evidence,  we  are  of  opinion 
that  plaintiff  was  negligent  in  allowing  his  tenants,  to  use 
more  water  than  was  necessary  to  irrigate  their  crops,  and 
also  in  allowing  the  water  which  defendants  turned  down  to 
him  to  run  to  waste  when  his  own  crops  needed  irrigation. 
By  these  acts  we  think  he  caused  the  damages  which,  lie 
claims,  resulted  from  his  failure  to  procure  a  full  crop  for 
want  of  irrigation.  We  think,  although  the  testimony  is  not 
clear,  and  many  of  the  findings  of  the  court  are  unsatisfac- 
tory and  some  of  them  contradictory,  that  there  is  a  sub- 
stantial conflict  in  the  evidence  to  warrant  the  conclusion 
reached  by  the  court  that  plaintiff  contributed  to  his  own 
damage.  In  entertaining  this  view  of  the  case,  we  must  not 
be  understood  as  deciding  that  defendants  were  wholly  with- 
out fault.  It  is  the  immediate  consequences  of  the  inju- 
rious acts  that  must  be  regarded  in  assessing  damages,  and 
even  if  defendants  were  to  some  extent  in  fault  (and  we 
think  they  were)  they  still  had  the  right  to  show  that  the 
injury  of  which  plaintiff  complained  was  the  immediate  re- 
sult of  his  own  negligence,  and  was  not  in  any  way  attribu- 
table to  any  act  of  theirs.  Does  this  finding,  however,  sup- 
port the  judgment?    We  think  not. 

It  does  not  necessarily  follow  from  the  language  used  that 
plaintiff  could  not  recover.  The  principles  that  control  this 
case  are  not,  as  counsel  assume,  analogous  to  the  rules  ap- 
plied in  actions  brought  to  recover  damages  on  the  ground 
of  defendants'  negligence,  wherein  such  a  finding  sustains 
the  judgment  for  costs,  in  favor  of  defendants,  upon  the 
theory  that  both  parties  were  at  fault  in  producing  the 
injury  complained  of,  and  that  the  plaintiff  in  the  action  so 
contributed  to  his  own  damages  as  to  render  it  impossible 
for  the  court  to  apportion  the  damages,  or  to  exactly  ascer- 
tain how  much  each  party  contributed.  In  such  actions  the 
rule  of  contributory  negligence  is  applied  to  prevent  any 
recovery  by  either  party.  In  sustaining  the  finding  we 
must  not  be  understood  as  holding  that  because  plaintiff 
was  at  fault  in  allowing  the  water  to  run  to  waste,  that  his 
negligence  in  this  respect  would  authorize  or  justify  the  de- 
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fendants  in  thereafter  withholding  from  him  the  amount  of 
water  to  which  he  was  legally  entitled.  It  was  the  duty  of 
the  defendants  every  fifteen  days,  or  thereabouts,  as  plaintiff 
might  need  the  water,  to  turn  down  a  sufficient  quantity, 
within  plaintiff's  appropriation,  required  to  irrigate  his 
lands,  provided  always,  that  he  was  not  by  other  means 
supplied  with  sufficient  water  for  that  purpose;  and  if  they 
did  not  do  so,  or  if  plaintiff  did  not,  on  account  of  their 
wmngful  acts,  get  all  the  water  within  his  appropriation 
that  was  necessary  for  the  irrigation  of  his  crops,  then,  not- 
withstanding his  own  previous  negligence,  he  would  be  en- 
titled to  recover  at  least  nominal  diimages  and  costs,  with  a 
decree  for  equitable  relief.  There  is  another  reason  why 
the  judgment  cannot  be  sustained  upon  this  finding.  De- 
fendants, in  their  pleadings,  deny  that  plainiiff  is  entitled 
to  any  of  the  waters  of  Currant  Creek  except  the  waters 
flowing  from  the  springs  situate  upon  the  Slaght  ranch, 
below  the  lands  owned  by  defendants,  and  assert  an  adverse 
right  to  all  the  waters  flowing  in  said  creek  above  said 
springs.  The  evidence  shows  that  when  defendants  allowed 
the  water  above  said  springs  to  flow  down  to  plaintiff's 
premises  it  was  as  a  favor  to  plaintiff;  that  when  they  af ter- 
Hrards  refused  they  based  their  refusal  upon  the  ground 
that  they  had  a  better  right  to  the  use  of  the  water.  This 
Was,  in  our  judgment,  such  a  diversion  as  by  lapse  of  time 
tnight  ripen  into  a  prescriptive  right;  and  although  plaintiff's 
3rops  of  grain  and  vegetables  were  not  actually  damaged  by 
the  acts  of  defendants,  it  was,  nevertheless,  an  injury  to 
plaintiff's  rights  and  entitled  him  to  recover  nominal  dam- 
ages, and  to  an  equitable  decree  declaring  the  amount  of 
;vater  to  which  he  is  entitled. 

The  rule  of  law  is,  that  in  cases  for  the  diversion  of  water, 
jvhere  there  is  a  clear  violation  of  a  right  and  equitable  re- 
ief  is  prayed  for,  it  is  not  necessary  to  show  actual  dam- 
age; every  violation  of  aright  imports  damage;  and  this 
principle  is  applied  whenever  the  act  done  is  of  such  a 
[lature  as  that  by  its  repetition  or  continuance  it  may  be- 
some  the  foimdation  of  an  adverse  right.  (Parker  v.  GVts- 
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wold,  17  Conn.  288;  IFebb  v.  The  PorUand  Manufacturing 
Company,  3  Sumner  0.  0.  189;  Blancliai'd  et  ah  v.  Baker 
et  al,  8  Greenleaf  (Me.)  253;  Skin  v.  Burden,  24  Ala.  130.) 

The  findings  of  fact  by  the  court  are  like  a  special  ver- 
dict of  a  jury,  and  must  be  taken  in  connection  with  the 
pleadings  to  support  the  judgment.  {Swift  v.  Muybridge,  8 
Cal.  445;  Reynolds  v.  Harris,  8  Cal.  617.)  They  cannot  be 
detached  from  each  other,  but  must  be  read  together  for 
the  purpose  of  ascertaining  their  meaning  (Millard  v.  Hatha- 
way, 27  Oal.  140;  Kimball  v.  Lohmas,  31  Cal.  156);  and  if 
there  is  any  conflict  or  discrepancy  between  general  and 
specific  findings  the  specific  findings  must  control.  (Hidden 
V.  Jordan,  28  Cal.  302. )  Applying  these  principles  to  the 
case  under  consideration  it  becomes  at  once  apparent  that 
the  judgment  rendered  by  tho  court  was  based  upon  the 
specific  findings  that  support  the  pleadings  of  defendani;, 
which  allege  that  plaintiff's  rights  are  confined  to  the  water 
flowing  from  the  springs  on  the  Slaght  ranch,  and  for  this 
reason  upon  the  merits  of  the  case  we  are  satisfied  that  the 
judgment  ought  to  be  reversed. 

The  preliminary  objections  urged  by  respondents'  coun- 
sel are  not,  in  our  judgment,  well  taken.  We  think  the 
court  below  was  authorized,  upon  the  application  for  a  new 
trial  under  the  specifications  in  the  sixth  subdivision  of 
section  195  of  the  Practice  Act  (Stat.  1869,  226),  to  decide 
whether  the  findings  sustained  the  judgment,  and  that  its 
action  in  regard  thereto  can  properly  be  reviewed  by  this 
Court  on  an  appeal  from  the  order  overruling  plaintiff's 
motion  for  a  new  trial. 

The  judgment  and  order  appealed  from  are  reversed  and 
cause  remanded  for  a  new  trial. 

Beatty,  J.,  concurring: 

In  this  case  I  concur  in  the  judgment  of  the  court  upon 
the  following  grounds: 

The  defendants,  by  their  answers,  admit  and  justify  the 
diversion  of  the  waters  of  Currant  Creek  above  the  Slaght 
Springs,  asserting  that  they  did  not  naturally  flow  down  io 
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it  point  in  the  bed  of  the  stream,  and  consequently  that 
lintiff  could  have  made  no  appropriation  of  any  waters 
3ept  those  of  the  springs.  They  claim  for  themselves  a 
lor  appropriation  of  all  the  waters  of  the  creek  flowing 
ove  the  springs.  Such  being  the  defense  set  up,  if  the 
aintiff  could  prove  that  the  waters  of  Currant  Creek  did 
iturally  flow  down  to  his  premises,  that  he  made  an  ap- 
•opriation  of  the  whole  or  any  part  of  the  water  flowing 
om  above  the  Slaght  Springs  prior  to  any  appropriation 
jr  the  defendants,  and  that  they  afterwards  diverted  the 
hole  of  the  water  above  the  springs  at  times  when  he 
3eded  it,  and  by  virtue  of  his  appropriation  was  enti- 
ed  to  it, — upon  such  a  showing  the  court  should  at  least 
ive  decreed  the  amount  of  water  that  he  had  first  appro- 
bated, enjoined  the  defendants  from  any  future  diversion 
E  so  much  water,  and  given  him  a  judgment  for  his  costs, 
id  that  whether  he  proved  any  specific  amount  of  damages 
ipable  of  being  exactly  assessed  or  not.  But  the  court, 
nong  other  findings  upon  which  it  bases  the  judgment 
jainst  the  plaintiff  for  costs,  finds  that  he  contributed  to 
is  own  damage  by  not  making  use  of  all  the  water  that  he 
ight  have  used.  That  is  to  say,  the  court  holds,  that  if 
man  is  deprived  of  three-fourths  of  the  water  he  is  entitled 
•  by  the  wrongful  act  of  another,  he  can  obtain  no  relief, 
gal  or  equitable,  if  he  has  allowed  any  portion  of  the  re- 
aining  fourth  to  run  to  waste,  because  he  has  thereby  con- 
ibuted  to  his  own  damage.  It  is  scarcely  necessary  to 
y  that  the  doctrine  of  contributory  negligence  has  no  ap- 
ication  to  such  a  case,  and  consequently  that  the  finding 
question  is  wholly  immaterial. 

The  judgment  must,  therefore,  be  sustained  upon  the 
lier  findings  if  sustained  at  all.  In  all  the  balance  of  the 
dings  there  is  but  one  material  fact  asserted,  and  that  is, 
effect,  that  Currant  Creek  does  not  naturally  fiow  down 
plaintiff's  premises,  but  sinks  above  the  Slaght  Springs; 
the  rest  is  merely  argument  to  prove  this  fact  or  deduc- 
n  from  it,  and  the  finding  is  opposed  to  all  the  testi- 
fy in  the  case.     It  is,  moreover,  inconsistent  with  the 
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other  finding,  that  plaintiff  contributed  to  his  own  damage; 
for  to  say  that  plaintiff  contributed  implies  that  the  defend- 
ants also  contributed,  and  they  could  only  contribute  by  di- 
verting water  which  would  have  flowed  down  to  plaintiff 
except  for  their  diversion.  The  motion  for  a  new  trial 
should  have  been  allowed. 


[No.   734.] 

THE  STATE  OP  KEVADA  ex  rel.   B.   L.   CHASE, 
Eelator,  v.  F.  a.  eogers,  Eespondent. 

ExjicTiNa  Clause,  Section  23,  Abt.  IV,  of  the  Constitution,  Conbtbueix- 
The  provision  of  Section  23,  Art.  IV,  of  the  Constitation,  that  the 
enacting  clause  of  every  law  shall  be  as  foUows:  "The  People  of  the 
State  of  Nevada  represented  in  Senate  and  Assembly,  do  enact  as  fol- 
lows," is  mandatory. 

Idem. — ^The  omission  of  the  words  **  Senate  and"  from  the  enacting  clause  of 
an  act  of  the  legislature,  renders  the  act  nnconstitntional  and  void. 

Idesi. — The  above  provision  of  the  Constitution  is  an  imperative  mandate  of 
the  people  in  their  sovereign  capacity,  to  the  legislature,  requiring  that 
all  laws,  to  be  binding  upon  them,  shall  upon  their  face  express  the 
authority  by  which  they  were  enacted,  and  an  act  without  such  authoiity 
appearing  upon  its  face  is  not  a  law. 

Evidence  of  the  Existence  op  a  Law.— This  Court  will  not  look  beyond 
the  enrolled  bill  in  the  o£ice  of  the  secretary  of  state,  in  order  to  asce^' 
tain  the  terms  of  a  law. 

Application  for  writ  of  mandamus  before  the  Supreme 
Court. 

The  facts  are  stated  in  the  opinion. 

TJiomas  Wren,  for  Eelator. 

I.  The  act  entitled  "An  act  to  define  and  establish  the 
boundary  lines  of  Eureka  County,"  embraces  but  one  subject 
and  matter  properly  connected  therewith.  One  object  of 
the  act  was  to  ''establish  the  boundaries  of  Eureka  County, 
and  it  does  not  make  any  diiference  whether  that  was  the 
principal  object  or  not;  it  might  properly  embrace  all  or 
any  other  matter  resulting  from  the  establishment  of  the 
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•oundary,  or  properly  connected  therewith.  {Municipal ity 
h.  3  V.  Michond,  6  La.  Ana.  607;  Bowman  et  ah  v.  Cock- 
Ul,  6  Kim.  334,  335;  Wtishington  v.  Page,  4  Oal.  333;  Er: 
\arte  Newman,  9  Cal.  523;  Pie^^nty.  Grouch,  10  Oal.  315; 
3reiosle7'  v.  Citf/  of  Syracuse,  19  N.  Y.  117.) 

II.  Section  23  of  Article  lY  of  the  Constitution  was 
^opted  merely  for  the  purpose  of  pix)ducing  uniformity  and 
precision  in  the  enacting  clause  of  bills,  and  is  directory, 
[t  should  be  construed  liberally,  and  not  rigorously,  for  the 
DUi-pose  of  upholding,  and  not  overthrowing  statutes  for 
rivial  errors  and  slight  omissions. 

Bobert  M.  Clarice  and  H,  C.  Street,  for  Respondent. 

I.  The  provisions  of  Sections  17  and  23,  Article  IV,  of 
be  Constitution,  are  mandatory,  and  not  directory  merely. 
^hey  are  the  paramount  law,  which  it  is  the  duty  of  the 
ourt  peremptorily  to  enforce.  (State  v.  Silver,  9  Nev.  227; 
>tatey.  Miller,  45  Mo.  495;  Durkee  v.  Janesville,  26  Wis. 
'97;  People  v.  O'Brien,  38  N.  Y.  193;  People  v.  McGonvill, 
5  N.  Y.  449;  Supervisors  v.  Ileenan,  2  Minn.  330;  Meioher-. 
?r  V.  Pnce,  11  Ind.  201;  Foley  v.  Stale,  9  Ind.  363;  SUde 
.  Kinsdla,  14  Minn.  524;  Chilea  &  Tliomas\i  Monroe,  4  Ky. 
5;  Cooley's  Const.  Lim.  82,  150,  78,  79,  130-1.) 

n.  The  act  in  question  embraces  more  than  one  subject, 
ud  the  subject  is  not  expressed  in  the  title.  It  is,  there- 
^re,  in  conflict  with  Section  17,  Article  IV,  of  the  Consti- 
ation,  and  is  void. 

III.  The  act  in  question  has  no  enacting  clause  as  re- 
uired  by  Section  23,  Article  IV,  of  the  Constitution,  and 
J  for  this  reason  invalid.  (Cushing's  Law  and  Practice  of 
legislative  Bodies,  819,  820,  Sees.  2101,  2102;  Cooley's 
'onst.  Limitations,  130,  131;   1  Washington  Ter.  R.  135.) 

By  the  Court,  Hawley,  C.  J.  : 

This  is  an  application  for  a  writ  of  mandamus  to  compel 
le  respondent,  the  county  recorder  of  Elko  County,  to 
•anscribe  and  deliver  to  relator,  the  county  recorder  of 
iureka  County,  certain  records  pursuant  to  the  provisions 
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of  section  2  of  the  act  entitled  **An  act  to  define  and  estab- 
lish the  boundary  lines  of  Eureka  County."    (Stat.  1875,  66.) 

Bespondent  claims  that  said  act  is  unconstitutional  and 
void.     First,  because  it  embraces  more  than  one  subject 
and  because  the  subject  of  said  act  is  not  expressed  in  the 
title,  as  required  by  Section  17,  Article  IV,  of  the  Constitu- 
tion, which  provides  that:  ''Each law  enacted  by  the  legis- 
lature shall  embrace  but  one  subject  and  matter  properlj 
connected   therewith,   which  subject  shall  be   briefly  ex- 
pressed in  the  title."     Second,   because  said   act  has  no 
enacting  clause  as  required  by  Section  23,  Article  IV,  of  the 
Constitution,  which  provides  that:  ''The  enacting  clause  of 
every  law  shall  be  as  follows :  'The  People  of  the  State  of 
Nevada,  represented  in  senate  and  assembly,  do  enact  as 
follows,'  and  no  law  shall  be  enacted  except  by  bill." 

The  enacting  clause  of  the  act  in  question  leaves  out  the 
words  "senate  and"  and  reads:  "The  People  of  the  State 
of  Nevada,  represented  in  assembly^  do  enact  as  follows." 

The  first  question  to  be  determined  is  whether  said  pro- 
visions are  directory  or  mandatory  in  their  character. 

In  California,  Ohio,  Maryland  and  Mississippi,  similar 
provisions  of  the  Constitution  have  been  held  to  be  direc- 
tory only.  {Washington  v.  Page,  4  Cal.  388;  Pierponi^' 
Crouch,  10  Cal.  315;  Pim  v.  Nicholson,  6  Ohio  State,  171; 
McPherson  v.  Leonard,  29  Md.  386;  Swann  v.  Buck,  40  Miss. 
292.)  But  in  Alabama,  Georgia,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Minnesota,  Missouri,  New  Jersey, 
New  York,  Texas  and  Wisconsin,  similar  provisions  have 
been  recognized  and  enforced  as  mandatory  by  the  courts, 
and  in  our  judgment  the  whole  current  and  weight  of 
authority,  as  well  as  reason,  is  in  accord  with  this  view. 
The  argument  urged  by  relator,  that  we  should  follow  the 
construction  given  by  the  Supreme  Court  of  California 
prior  to  the  adoption  of  our  Constitution,  has  no  force  in  its 
application  to  this  case,  from  the  fact  that  it  cannot  be  said 
that  we  borrowed  these  provisions  exclusively  from  the  Con- 
stitution of  the  State  of  California,  when  similar  provisions 
are  to  be  found  in  the  constitutions  of  other  States,  where 
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e  courts  had  held  them  to  be  mandatory.  This  Court 
s  recognized  and  enforced  section  17  as  being  manda- 
ry  (State  v.  Silver,  9  Nev.  230),  and  we  see  no  valid  reason 
r  adopting  a  diiferent  rule  in  this  case. 
Judge  Cooley,  in  his  work  on  Constitutional  Limitations, 
ter  mentioning  the  fact  that  many  of  the  provisions  of  the 
atutes  of  the  several  States  have  been  held  to  be  direc- 
)ry,  says:  **  But  courts  tread  upon  very  dangerous  ground 
lien  they  venture  to  apply  the  rules  which  distinguish 
irectory  and  mandatory  statutes  to  the  provisions  of  a  con- 
titution.  Constitutions  do  not  usually  undertake  to  pre- 
cribe  mere  rules  of  proceeding,  except  when  such  rules 
re  looked  upon  as  essential  to  the  thing  to  be  done;  and 
hey  must  then  be  regarded  in  the  light  of  limitations  upon 
he  power  to  be  exercised.  It  is  the  province  of  an  instru* 
lent  of  this  solemn  and  permanent  character  to  establish 
hose  fundamental  maxims,  and  fix  those  unvarying  rules, 
>7  which  all  departments  of  the  government  must  at  all 
imes  shape  their  conduct;  and  if  it  descends  to  prescribing 
aere  rules  of  order  in  unessential  matters,  it  is  lowering  the 
•roper  dignity  of  such  an  instrument  and  usurping  the 
Toper  province  of  ordinary  legislation.  "VVe  are  not,  there- 
ore,  to  expect  to  find  in  a  constitution  provisions  which 
he  people  in  adopting  it  have  not  regarded  as  of  high  im- 
'ortance  and  worthy  to  be  embraced  in  an  instrument 
^hich,  for  a  time  at  least,  is  to  control  alike  the  government 
nd  the  governed,  and  to  form  a  standard  by  which  is  to  be 
measured  the  power  which  can  be  exercised  as  well  by  the 
elegate  as  by  the  sovereign  people  themselves.  If  direc- 
ions  are  given  respecting  times  or  modes  of  proceeding  in 
^hich  a  power  should  be  exercised,  there  is  at  least  a  strong 
resumption  that  the  people  designed  it  should  be  exercised 
a  that  time  and  mode  only;  and  we  impute  to  the  people  a 
^ant  of  due  appreciation  of  the  purpose  and  proper  province 
f  such  an  instrument  when  we  infer  that  such  directions  are 
iven  to  any  other  end,  especially  when,  as  has  been  already 
aid,  it  is  but  fair  to  presume  that  the  people  in  their  con- 
kitution  have  expressed  themselves  in  careful  and  meas- 
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ured  terms,  corresponding  with  the  immense  importance  of 
the  powers  delegated,  and  with  a  view  to  leave  as  little  as 
possible  to  implication.  There  are  some  cases,  however, 
where  the  doctrine  of  directory  statutes  has  been  applied  to 
constitutional  provisions;  but  they  are  at  variance  with  the 
weight  of  authority  upon  the  precise  points  considered,  and 
we  do  not  think,  therefore,  we  should  be  warranted  in  say- 
ing that  the  judicial  decisions,  as  they  now  stand,  sanction 
the  application"  (p.  78). 

The  following  authorities  fully  sustain  the  position,  which 
we  believe  to  be  correct,  that  these  and  similar  provisions 
of  the  Constitution  are  mandatory:  luskaioosa  BridgeGo. 
V.  Olmsteady  41  Ala.  9;  Weaver  v.  Lapdey,  43  Ala.  224; 
Pi-othro  V.  Orr,  12  Geo.  36;  WolcoU  v.  Wigton,  7  Ind.  44; 
Ricey.  The  State,  7  Ind.  332;  The  Indiana  Central  Railmy 
Co.  V,  Potts,  7  Ind.  682;  Walker  v.  Caldwell,  4  La.  Ann.  297; 
The  Board  of  Supervisors  of  Ramsey  Co.  v.  Heenan,  2  Minn. 
331;  State  v.  Miller,  45  Mo.  496;  The  People  v.  Laiormce, 
36  Barb.  178;  Tlie  People  ex  rel  McConvill  v.  HiUs,  35  N.T. 
449;  Cannon  v.  Hemphill  et  al.,  7  Tex.  185;  Antonio  f* 
Gould,  34  Tex.  49;  DurkeeY.  City  of  Janesville,  26  Wis.  700; 
Seat  of  Government  determined,  1  Wash.  Ter.  136. 

In  Tuskaloosa  Bridge  Co.  v.  Olmstead,  the  court  had  under 
consideration  the  constitutional  provision  of  Alabama  that 
*'No  law  *  *  shall  be  *  *  amended  by  reference  only  to 
its  title,  *  *  but  the  law  *  *  amended  shall  itself  be  set 
forth  at  full  length."  It  was  there  argued  by  eminent 
counsel  that  the  provision  was  only  directory,  and  was  in- 
tended only  as  mere  rules  for  the  legislature,  and  that 
courts  ought  to  ''deviate  a  little  from  the  received  sense 
and  literal  meaning  of  the  words,  and  \nterpret  the  instru- 
ment in  accordance  with  what  may  appear  to  have  been  its 
reason  and  spirit."  Such  is  substantially  the  argument  ad- 
vanced by  relator's  counsel  here,  and  the  decision  is  for 
that  reason  specially  applicable  to  this  case.  Walker,  C.J., 
in  delivering  the  opinion  of  the  court,  said:  "We  have 
given  careful  attention  to  the  argument  that  the  clause  of 
the  Constitution  under  consideration  is  a  mere  rule  of  legis- 
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tive  proceeding,  and  does  not  render  void  a  law  not  con- 
rmable  to  it.  An  anxious  desire  to  allow  effect  to  the 
ill  of  the  legislature,  and  to  avoid  a  seemingly  harsh  visit- 
ion  of  a  rule  the  usefulness  of  which  is  hardly  propor- 
onate  to  its  inconvenience,  induced  us  to  prolong  our  ad- 
Lsement  on  the  case,  with  the  hope  of  discovering  reason 
r  authority  which  would  lead  us  to  the  support  of  that 
rgoment.  But  it  still  seems  to  us  that  the  clause  raises  a 
[uestion  of  legislative  power,  and  is  not  a  mere  rule  for  the 
[overnment  of  the  general  assembly  in  its  proceedings, 
fhe  prohibition  is  emphatic,  that  no  law  shall  be  revised 
►r  amended  except  in  the  mode  specified.  This  is  a  com- 
oand,  not  specially  or  professedly  addressed  to  the  legis- 
ature  alone.  It  is  as  general  and  comprehensive  as  any 
prohibition  in  the  Constitution.  It  is  binding  upon  the 
xecutive,  who  approves  or  disapproves  bills,  and  upon  the 
ttdiciary,  who  declare  the  law,  as  well  as  upon  the  legis- 
iture.  What  warrant  can  there  be,  then,  for  the  position 
hat  it  is  simply  a  rule  for  the  guidance  of  the  legislature? 
Vlen  the  Constitution  says  no  law  shall  be  amended,  save 
a  a  specified  manner,  can  the  legislature  say  a  law  may  be 
nd  shall  be  amended  in  a  different  manner?  The  case  is, 
5  our  minds,  a  plain  one  of  irreconcilable  conflict  between 
i>e  paramount  law  of  the  Constitution  and  the  enactment 
f  the  legislature.  When  such  a  conflict  is  clearly  presented 
)the  judicial  mind,  the  Constitution  must  prevail."  We 
pprove  of  the  reasoning  and  conclusion  of  the  learned 
iuef  justice  who  delivered  the  opinion  of  the  court.  The 
masoning  of  that  case  was  afterwards  adopted  and  applied 
I  Weaver  v.  Lapaley,  where  the  court  had  under  considera- 
on  the  provision  of  the  Constitution  that  declares:  **Each 
w  shall  contain  but  one  subject,  which  shall  be  clearly  ex- 
"essed  in  its  title,"  and  led  the  court  ''undoubtingly  to  the 
inclusion  that  the  said  section  of  the  Constitution  is  im- 
>rative  and  mandatory,  and  a  law  contravening  its  provis- 
os is  null  and  void."  If  one  or  more  of  the  positive  pro- 
iions  of  the  Constitution  may  be  disregarded  as  being 
rectory,  why  not  all?    And  if  all,  it  certainly  requires  no 
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argument  to  show  what  the  result  would  be.  The  Consti- 
tution, which  is  the  paramount  law,  would  soon  be  looked 
upon  and  treated  by  the  legislature  as  devoid  of  all  moral 
obligations;  without  any  binding  force  or  effect;  a  mere 
'*rope  of  sand,"  to  be  held  together  or  pulled  to  pieces  at 
its  will  and  pleasure.  We  think  the  provisions  under 
consideration  must  be  treated  as  mandatory,  and  agree  with 
Judge  Cooley  that  *' there  are  few  evils  which  can  be  in- 
flicted by  a  strict  adherence  to  the  law  so  great  as  that 
which  is  done  by  the  habitual  disregard,  by  any  department 
of  the  government,  of  a  plain  requirement  of  that  instru- 
ment from  which  it  derives  its  authority,  and  which  ought, 
therefore,  to  be  scrupulously  observed  and  obeyed." 

These  provisions  being  mandatory  in  their  character,  it 
becomes  our  duty  to  consider  whether  they  have  been  com- 
plied with. 

Has  this  act  an  enacting  clause,  as  required  by  the  Con- 
stitution? 

Gushing,  in  his  work  on  Law  and  Practice  of  Legislative 
Assemblies  (819,  Sec.  2102),  says:  /*The  Constitutions  of 
all  the  States  in  the  Union,  except  those  Of  Pennsylvania, 
Delaware,  Virginia,  North  Carolina,  South  Carolina,  Geor- 
gia, Louisiana,  Kentucky,  and  Arkansas,  contain  a  state- 
ment, under  the  name  of  the  enacting  style,  of  the  words 
with  which  ev«ry  act  of  legislation  in  those  States,  respect- 
ively, must  be  introduced,  sometimes  with  and  sometimes 
without  the  use  of  negative  words,  or  other  equivalent  lan- 
guage. The  Constitutions  of  the  States  above  named,  and 
of  the  United  States,  contain  no  statement  of  an  enacting 
clause.  Under  those  Constitutions,  therefore,  an  enacting 
clause,  though  equally  requisite  to  the  validity  of  a  law, 
must  depend  mainly  upon  custom.  The  foregoing  consid- 
erations seem  to  call  for  three  remarks : 

' '  I.  Where  enacting  words  are  prescribed,  nothing  can  be 
a  law  which  is  not  introduced  by  those  very  words,  even 
though  others  which  are  equivalent  are  at  the  same  time 
used. 

''II.  Where  the  enacting  words  are  not  prescribed  by  a 
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constitutional  provision,  the  enacting  authority  must,  not- 
withstanding, be  stated;  and  any  words  which  do  this  to  a 
common  understanding  are  doubtless  sufficient;  or  the 
words  may  be  prescribed  by  rule.  In  this  respect  much 
must  depend  upon  usage. 

**I1I.  Whether,  where  enacting  words  are  prescribed  in 
a  resolve  or  joint  resolution,  can  such  resolution  have  the 
force  of  law  without  the  use  of  those  very  words,  is  a  ques- 
tion which  depends  upon  each  individual  Constitution,  and 
which  we  are  not  called  upon  at  present  to  settle." 

The  question  asked  falls  under  the  first  subdivision  dis- 
cussed by  Gushing. 

In  McPherson  v.  Leonard,  supra,  the  majority  of  the  jus- 
tices of  the  court  held  that  the  words  '*by  the  General 
Assembly  of  Maryland,"  which  were  omitted  from  the  enact- 
ing clause,  were  not  of  the  essence  and  substance  of  a  law, 
and  that  their  use  was  directory  only,  and  upon  this  ground 
refused  to  declare  the  act  void.  The  statement  that  the 
Words  omitted  are  not  of  the  essence  and  substance  of  a 
law  is  clearly  erroneous,  and  the  opinion  is  fallacious.  How 
can  it  be  said  that  these  words  are  not  of  the  essence  and 
Substance  of  a  law  when  the  Constitution  declares  that  the 
enacting  clause  of  every  law  shall  contain  them?  Two  jus- 
tices dissented  from  the  opinion  of  the  court  and  held 
the  provision  of  the  Constitution  to  be  mandatory.  Jus- 
tice Stewart,  in  his  dissenting  opinion,  said,  in  alluding  to 
the  Constitution:  **That  instrument  having  expressly  de- 
clared, in  the  twenty-ninth  section  of  the  third  article,  that 
'The  style  of  all  laws  of  the  State  shall  be,  "Be  it  enacted 
by  the  geneml  assembly  of  Maryland,"'  it  is  incumbent  on 
the  law-making  department  to  pursue  that  mode.  If  a  pos- 
itive requirement  of  this  character  *  *  *  can  be  dis- 
regarded, so  may  others  of  a  different  character,  and  where 
will  the  limit  be  affixed  or  practical  discrimination  made  as 
to  what  parts  of  the  organic  law  of  the  State  are  to  be  held 
as  advisory,  directory,  or  mandatory?  Disregard  of  the 
requirements  of  the  Constitution,  although,  perchance,  in 
matters  of  mere  form  and  style,  in  any  part,  in  law,  may  es- 
VoL.  X.— 17 
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tablisli  dangerous  examples,  and  should,  in  all  proper  ways, 
be    discountenanced.      The   safer  policy,   I  think,   is  to 
follow  its    plain  mandates  in  matters   that    may  appear 
not  to  be  material,    in   order  that  the  more   substantial 
parts  may  be   duly  respected.      If  those   who   are  dele- 
gated with  the  trust  of  making  the  laws,    from  the  purest 
motives  improvidently   omit  the  observances  of   the  Con- 
stitution under  any  circumstances,  such  oversight  may  be 
referred   to  in    the  future  by  others,    with    far  different 
views,    as  precedents,    and  for  the  purpose  of  abuse.    A 
higher  responsibility  is  imposed  upon  those  selected  by  the 
people  for  the  discharge  of  legislative  duty,  and  a  greater 
obligation  is  demanded  of  them  to  exemplify,  by  their  prac- 
tice, a  careful  compliance  with  the  Constitution.     By  a  vigi- 
lant observance  of  its  commands,  the  more  reasonable  is 
the  probability  that  the  best  order  will  be  secured.    It  is 
unnecessary  to  illustrate,  by  any  argument,  the  soundness  of 
this  general  consideration,  which,  I  am  sure,  all  will  admit 
to  be  unquestionable,  that  a  strict  conformity  is  an  axiom 
in  the  science  of  government.     I  certainly  entertain  such 
profound  conviction  of  its  truth,  that  I  do  not  feel  author- 
ized to  give  my  approval  to  this  act  as  a  valid  law,  but,  on 
the  contrary,  am  constrained  to  say,  that  the  omission  of 
the  style  required  by  the  Constitution  is  fatal  to  its  valid- 
ity." (29  Md.  392.) 

In  Washington  Territory,  an  act  was  passed  without  an 
enacting  clause,  to  locate  the  seat  of  government,  and  al- 
though the  ''organic  act"  passed  by  Congress  creating  the 
Territory  did  not  prescribe  or  require  any  enacting  clause  to 
be  used  in  the  passage  of  any  law,  the  Supreme  Court  held 
the  act  to  be  unconstitutional  and  void  for  the  want  of  an 
enacting  clause.  Aiter  quoting  from  Cushing,  the  court 
say:  '*The  staring  fact  that  the  constitutions  of  so  many 
States,  made  and  perfected  by  the  wisdom  of  their  greatest 
legal  lights,  contain  a  statement  of  an  enacting  clause  in 
which  the  power  of  the  enacting  authority  is  incorporated, 
is,  to  our  minds,  a  strong  and  powerful  argument  of  its 
necessity.     It  is  fortified  and  strengthened  by  the  further 
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t  that  Congress,  and  the  other  States,  to  say  nothing  of 
English  Parliament,  have,  by  almost  unbroken  custom 
I  usage,  prefaced  all  their  laws  with  some  set  form  of 
rds  in  which  is  contained  the  enacting  authority."  (1 
Lsh.  Ter.  143.) 

/V^yche,  J.,  dissented  from  the  opinion  of  the  court,  and 
his  dissenting  opinion  said:  "The  constitutions  of 
dy  all,  if  not  every  State,  prescribe  some  form  for  an 
icting  style,  that  is  to  say,  some  description  of  the  law- 
kiDg  power.  In  such  States  it  is  conceded  the  pre- 
ibed  forms  must  be  followed,  perhaps  literally,  at  all 
mts  substantially."  He  refers  to  Washington  v.  Page  (4 
1.  388),  where  a  provision  of  the  Constitution  was  de- 
red  to  be  directory,  and  says  it  **is  unsatisfactory  and  is 
fc  cited  with  approbation."  He  bases  his  dissent  upon 
3  ground  that  the  ''organic  act"  did  not  irequire  an  enact- 
;  clause,  and  that  if  the  legislature  was  compelled  to  use 
j^  "enacting  style  from  the  force  of  custom,  that  custom 
isfc  be  unbroken,"  and  shows  that  no  such  custom  existed 
the  Territory.  In  Swann  v.  Buck,  supray  the  court  dis- 
used questions  which  belong  to  the  third  subdivision 
'ntioned  by  Cushing.  As  an  authority  it  has  no  applica- 
n  to  the  facts  of  this  case,  except  in  so  far  as  the  court  held 
i  law  tu  be  directory,  a  position  which,  in  our  judgment, 
'  reasons  we  have  already  stated,  is  wholly  untenable, 
e  Constitution  of  Mississippi  provides  that  the  style  of 
s's  shall  be:  ''Beit  enacted  by  the  Legislature  of  the 
ite  of  Myississippi."  The  legislature  passed  a  joint  reso- 
ion  in  the  following  words :  "  liesolved  by  the  Legisla- 
e  of  the  State  of  Mississippi."  The  court,  after  admit- 
^  that  it  is  necessary  that  every  law  should  show  on  its 
e  the  authority  by  which  it  is  adopted,  held  that  the 
rd  "resolved"  was  as  potent  to  declare  the  legislative 
I  as  the  word  "enacted,"  and  further  sustained  the  valid- 
of  the  law  upon  the  ground  that  as  a  joint  resolution  it 
I  the  force  and  effect  of  law. 

n  this  case  it  is  not  contended  that  any  equivalent  words 
those  missing  have  been  used,  and  there  is  no  ptete\i^Q 
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that  tho  act  has  the  force  or  eflfect  of  law  as  a  resolution. 
It  is  not  necessary  for  us  to  hold,  as  laid  down  by  Gushing, 
that  nothing  can  be  a  law  which  is  not  introduced  by  the 
very  words  prescribed  by  the  Constitution,  for  here  there 
has  not  been  a  substantial  compliance  with  the  plain  pro- 
vision of   that  instrument.     It  is  true,  as  was   argued  by 
relator's  counsel,  that  all  political  power  is  inherent  in  the 
people.     Ifc  is  **the  people"  that  enact  all  laws;  but  the 
laws,  under  tho  provisions  of  our  Constitution,  can  only  be 
enacted  by  the  people  when  "represented  in   Senate  and 
Assembly."  These  words,  expressive  of  the  authority  which 
passed  the  law,  are  as  necessary  as  the  words,  **  the*  people," 
or  any  other  words  of  the  enacting  clause.     On  its  face  the 
act  purports  to  have  been  enacted  by  the  people  when  rep- 
resented in  the  assembly  only.     Without  the  concurrence 
of  the  senate  the  people  have  no  power  to  enact  any  law. 
Every  person  at  all  familiar  with  the  practice  of  legislative 
bodies  is  aware  that  one   of    the  most   common  methods 
adopted  to  kill  a  bill  and  prevent  its  becoming  a  law,  is  for 
a  member  to  move  to  strike  out  the  enacting  clause.   K 
such  motion  is  carried,  the  bill  is  lost.     Can  it  be  seriously 
contended  that  such  a  bill,  with  its  head  cut  oflf,  could  there- 
after by  any  legislative  action  become  a  law?    Certainly  not. 
The  certificates  of   the  proper  officers  of   the  senate  and 
assembly,  that  such  an  act  was  passed  in  their  respective 
houses,  do  not,  and  could  not,  impart  vitality  to  any  act 
which,  upon  its  face,  failed   to  express  the   authority  by 
which  it  was  enacted. 

It  was  suggested  by  counsel  for  relator  in  his  oral  argu- 
ment that  when  the  bill  was  presented  to  the  legislature,  the 
enacting  clause  contained  tho  identical  words  required  by 
the  Constitution,  and  that,  after  its  passage,  through  the 
mistake  of  the  enrolling  clerk,  tho  words  ''senate  and"  were 
omitted.  "We  decided  in  Tlie  State  ex  reL  George  v.  Sic'ij^^ 
ante,  that  we  could  not  look  beyond  the  enrolled  bill  in  the 
office  of  the  secretary  of  state  in  order  to  ascertain  the  terms 
of  a  law.  The  correctness  of  that  decision  has  not  been 
questioned,   and  under  the  rules   therein   established  we 
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lust  take  the  act  as  we  find  it  certified  to  by  the  oflScers 
^hose  duty  it  is  to  certify  to  the  correctness  of  all  laws  that 
ave  been  enacted.  Our  Constitution  expressly  provides 
bat  the  enacting  clause  of  every  law  shall  be  **  The  people 
f  the  State  of  Nevada,  represented  in  senate  and  assembly, 
o  enact  as  follows."  This  language  is  susceptible  of  but 
ne  interpretation.  There  is  no  doubtful  meaning  as  to 
he  intention.  It  is,  in  our  judgment,  an  imperative  man- 
iate  of  the  people  in  their  sovereign  capacity  to  the  leg- 
slature,  requiring  that  all  laws  to  be  binding  upon  them 
iliall,  upon  their  face,  express  the  authority  by  which  they 
yere  enacted,  and  as  this  act  comes  to  us  without  such 
mthority  appearing  upon  its  face,  it  is  not  a  law. 

The  conclusion  here  arrived  at  renders  it  unnecessary 
to  decide  whether  the  act  in  question  is  subject  to  the 
further  objections,  urged  by  respondent's  counsel,  that  the 
subject  of  the  law  is  not  expressed  in  the  title,  and  upon 
that  point  we  express  no  opinion. 

The  writ  of  mandamus  is  denied. 

Earll,  J.,  did  not  participate  in  the  foregoing  decision. 


[No.  742.] 

Ex  Parte  THOMAS  EYAN. 

5abeas  Corpus — Tebm  op  Coubt. — ^Whether  in  proceedings  by  habeas  cor- 
pus this  Court  could  declare  the  conviction  of  petitioner  void,  for  the 
reason  that  he  was  tried  and  found  guilty  at  a  term  of  court  not  author- 
ized by  statute,  referred  to  but  not  decided. 

Validity  op  Conviction,  when  Immaterial. — "Where  it  appears  that  peti- 
tioner is  legally  held  by  the  warden  of  the  State  prison,  under  three 
valid  convictions,  the  legality  or  illegality  of  another  conviction  is  im- 
material, and  need  not  be  considered  until  his  terms  of  service  under 
the  valid  convictions  have  expired. 

*EisoNEE — When  mat  be  Tbied  for  Offenses. — A  prisoner  confined  in  the 
State  prison  may,  under  the  provisions  of  the  act  of  March  1,  1866 
(Stat.  1866,  166),  be  lawfully  tried  for  an  offense  during  his  term  of  im- 
prisonment for  another  offense. 

'iMB  OP  Sentence,  when  Certain. — As  the  time  of  the  expiration  of  peti- 
tioner's first  sentence  was  certain:  Jie^d,  that  the  subsequent  sentences 
to  commence  at  the  expiration  of  any  and  all  terms  of  imprisonment  he 
was  then  undergoing  in  this  State  prison,  were  equally  certain. 
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Habeas  Corpus  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 

Robert  M.  Clarke,  for  Petitioner. 

I.  The  judgment  of  July  15,  1871,  having  been  pro- 
nounced and  entered  out  of  term,  is  void.  {State  v.  Roberts^ 
8  Nev.  239;  Ex  parte  Roberts,  9  Nev.  44;  Garlick  v.  Dunn, 
42  Ala.  404;  Brumley  v.  State,  20  Ark.  77;  Golusha  v.  5M&r, 
2  Scam.  227;  Ex  parte  Osborn,  24  Ark.  479.) 

II.  A  void  judgment  has  no  binding  force,  and  is  an  abso- 
lute nullity.  (Freeman  on  Judgments,  Sec.  117;  Ex  parte 
Roberts,  9  Nev.  44;  Wightman  v.  Karsner,  20  Ala.  446; 
Elliot  et  al.  v.  Pensol,  1  Peters,  341;  Ex  parte  Os&orn,  24 
Ark.  479.) 

III.  The  judgment  of  July  15,  1871,  being  a  nulUty,  all 
subsequent  judgments  which  are  dependent  upon  it,  and 
are  to  go  into  effect  after  it  expires,  are  void  for  uncer- 
tainty. 

J.  R.  Kittrell,  Attorney-General,  for  the  State. 

By  the  Court,  Beatty,  J. : 

The  petitioner,  Thomas  Eyan,  seeks,  by  means  of  the  writ 
of  habeas  corpus,  to  be  discharged  from  the  custody  of  the 
warden  of  the  State  prison.  He  alleges  that  his  imprison- 
ment is  illegal  because  he  is  held  under  a  conviction  of  the 
crime  of  burglary,  obtained  at  the  June  term  of  the  Washoe 
district  court,  for  the  year  1871,  which,  in  the  case  of 
Roberts,  was  held  by  this  Court  to  have  lapsed  by  reason  of 
the  failure  of  the  district  judge  to  appear  and  open  the  term 
at  the  time  prescribed  by  law.  (See  Stcde  v.  Roberta  8 
Nevada,  239.)  In  that  case  the  defendant  appealed  from 
the  judgment,  and  the  facts  were  presented  upon  a  hill  of 
exceptions.  Whether  in  this  collateral  proceeding  by  habeas 
corpus  we  can  declare  the  conviction  of  Ryan  invalid  for  the 
same  reasons  that  were  held  sufficient  to  reverse  the  judg- 
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nent  on  the  appeal  of  Eoberts,  is  a  question  upon  which 
:lie  members  of  the  Court  are  divided  in  opinion,  and  since 
ive  are  satisfied  ihat  the  petitioner  may  be  lawfully  held  by 
the  warden  under  other  convictions  set  forth  in  his  return 
to  the  writ  for  a  term  exceeding  by  several  years  our  re- 
spective terms  of  office,  we  have  concluded  to  leave  the 
question  of  the  validity  of  this  particular  conviction  as  res 
Integra  to  our  successors. 

It  appears  from  the  warden's  return  that  the  petitioner 
was  first  sentenced  to  a  term  of  four  years'  imprisonment 
on  the  7th  of  August,  1869,  upon  a  conviction  for  burglary. 
During  this  term  of  imprisonment  he  escaped  from  the 
penitentiary  and  committed  another  burglary.  Of  this  he 
was  convicted  July  15,  1871,  and  he  was  sentenced  there- 
upon to  a  term  of  nine  years'  imprisonment.  This  is  the  con- 
viction alleged  to  be  invalid,  and  as  to  which  we  abstain  from 
expressing  any  opinion.  He  was  subsequently,  Septem- 
l>er  5,  1871,  sentenced  to  be  imprisoned  for  three  years  on 
a  conviction  for  prison-breaking,  and,  having  again  escaped 
from  prison,  he  was  convicted  a  second  time  of  prison- 
breaking,  and  sentenced  to  nine  years'  imprisonment  for 
*tat.  AH  these  subsequent  convictions  took  place  before 
tie  expiration  of  the  first  term  of  imprisonment  under  the 
sentence  of  August  7,  1869,  and  the  various  ter^ns  of  im- 
prisonment imposed  were  made  to  commence  at  the  expira- 
tion of  any  and  all  terms  of  imprisonment  he  was  then 
Undergoing  in  the  State  prison.  It  will  be  seen,  therefore, 
*tat,  admitting  for  the  sake  of  the  argument  the  invalidity 
of  the  conviction  of  July,  1871,  the  petitioner  may  still  be 
l^eld  for  a  term  of  sixteen  years  from  August,  1869,  less 
^tich  credits  as  may  be  allowed  him  under  the  statute  for 
iis  good  conduct.  At  the  expiration  of  that  time  he  will  be 
ti  a  position  to  require  a  decision  of  the  point  here  waived. 

It  was  urged  by  counsel  for  petitioner  on  the  hearing, 
hat  a  man  cannot  lawfully  be  tried  for  one  oflfense  during 
lis  term  of  imprisonment  for  another;  and  that  a  sentence 
lade  by  its  terms  to  take  eflfoct  upon  the  expiration  of  an- 
ther sentence  pronounced  before  conviction  of  the  second 
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offense  is  void.  But  these  points  were  abandoned  upon  his 
attention  being  called  to  the  statute.  (Stats.  1866,  pp. 
166-7.)  He,  however,  insisted  that  all  the,sentences  above 
enumerated  subsequent  to  the  first,  the  term  of  which  has 
expired,  were  void  on  account  of  the  uncertainty  of  the  times 
at  which  they  would  commence  to  run.  But  we  think  they 
are  sufficiently  certain.  That  is  certain  which  can  be  made 
certain.  The  expiration  of  the  first  term  is  always  certain. 
That  makes  the  beginning,  and  consequently  the  end,  of 
the  second  term  equally  certain,  and  so  ad  infinitum. 
The  prisoner  is  remanded. 


[No.  745.] 

Ex  Parte  AH  BAU  and  AH  YOU. 

pRELTMiNAKY  EXAMINATION  SHOULD  NOT  BB  Waived. — In  all  CBses  "wheie  a 
party  has  been  arrested,  charged  with  crime  and  brought  before  a  mag- 
istrate, an  examination  should  take  place;  the  practice  of  allowing  sacli 
a  party  to  waive  an  examination  is  irregular  and  should  be  discontinned. 

Idem— When  Waived  no  Geound  fob  Discharge. — The  fact  that  the  jus- 
tice of  the  peace  issued  his  commitment  without  the  introduction  of 
any  testimony,  although  erroneous,  furnishes  no  ground  for  petitioner's 
discharge  upon  habeas  corpus. 

Prison-breaking — Essentials  op  the  Offense. — Before  any  person  can  b* 
found  guilty  of  prison-breaking,  the  imprisonment  from  which  he  at- 
tempted to  break  must  be  shown  to  be  lawful. 

Idem. — It  is  not  merely  those  who  are  guilty  of  a  crime  that  may  be  law- 
fully confined  in  a  county  jail;  for  under  many  circumstances  person* 
who  are  wholly  innocent  may  be  lawfully  imprisoned  by  legal  process, 
and  in  such  cases  they  are  bound  to  submit  to  the  confinement  until 
discharged  by  law. 

Idem. — If  a  party  imprisoned  upon  a  regular  commitment,  issued  by  a  jo** 
tice  of  the  peace,  charging  him  with  a  felony,  breaks  prison,  he  is  guilty 
of  the  offense  of  prison-breaking,  and  may  be  convicted  of  said  offense 
without  being  indicted,  tried  or  convicted  of  the  principal  felony. 

Habeas  Corpus  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 
liobert  E.  Lowenj,  for  Petitioners. 
William  Boardman,  for  the  State. 
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By  the  Court,  Hawley,  C.  J. : 

Petitioners  are  held  in  custody  by  the  sheriff  of  Washoe 
•unty,  by  virtue  of  a  commitment  issued  from  the  justice's 
art  of  Beno  township,  which  recites  that  they  have  been 
Id  to  answer  upon  a  charge  of  attempting  to  break  jail. 
ley  ask  their  discharge  upon  two  grounds :  First.  Because 
>  examination  has  been  had  upon  the  charge  alleged  in  the 
mmitment.  Second.  Because,  at  the  time  of  the  alleged 
fense  of  prison-breaking,  they  were  not  lawfully  confined 
the  county  jail. 

1.  The  statute  contemplates  that  in  all  cases  where  a  per- 
il has  been  arrested,  charged  with  crime  and  brought  bo- 
re a  magistrate,  that  an  examination  shall  take  place, 
le  practice  of  allowing  such  person  to  waive  an  examina- 
)ii  is  irregular  and  should  be  discontinued.  It  appears 
at  when  petitioners  were  brought  before  the  justice  of 
e  peace  they  were  allowed  to  waive  an  examination  and 
9  justice  issued  the  commitment  without  the  introduction 
any  testimony.  This  action,  although  erroneous,  does  not 
mish  any  ground  for  their  discharge  upon  Imbeds  corpus. 
ley  are  entitled  to  a  hearing,  and  upon  demand  the  jus- 
!e  will  undoubtedly  grant  it. 

2.  At  the  time  of  their  alleged  attempt  to  break  jail  peti- 
mers  wer^  in  the  custody  of  the  sheriff,  and  were  confined 
the  county  jail  under  and  by  virtue  of  a  regular  commit- 
3nt  holding  them  to  answer  upon  the  charge  of  an  attempt 
kidnap.  This  Court,  upon  a  writ  of  habeas  corpus,  after 
amining  the  depositions  taken  before  the  committing 
igistrate  on  that  charge  and  hearing  oral  testimony,  de- 
led that  there  was  no  reasonable  or  probable  cause  for 
Hr  detention  and  discharged  them.  It  is  now  claimed 
it  such  discharge,  in  legal  effect,  amounted  to  a  decision 
tt  they  were  unlawfully  held  in  custody  and  that  they  had 
'  right  to  break  jail. 

fhe  statute  provides  that,  ''Every  person  lawfully  con- 
^d  in  a  county  jail,  or  in  the  custody  of  any  officer  or  per- 
,  under  a  lawful  arrest,  who  shall  escape  pr  break  away 
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from  such  officer  or  person,  or  shall  escape  from  or  break 
out  of,  or  attempt  to  escape  from  or  break  out  of,  such 
jail,  ^  ^  ^  and  in  case  such  person  is  under  arrest,  or 
confined  in  jail  upon  a  charge  of  felony,  and  so  escape,  or 
break  away  from,  such  arrest,  or  escape  from,  or  break  out 
of,  or  attempt  to  break  out  of,  such  jail,  then,  upon  convic- 
tion, he  shall  be  punished,"  etc.  (1  Oomp.  L.  589,  2467.) 

Upon  a  careful  examination  of  the  authorities  it  will  be 
found  that  the  law  demands  that  before  any  person  should 
be  adjudged  guilty  of  this  oflfense,  the  imprisonment  from 
which  he  attempted  to  break  should  be  shown  to  be  lawful. 
It  will  not  be  seriously  contended  that  a  person  confined  in 
jail  contrary  to  law,  should  be  found  guilty  of  this  offense 
for  attempting,  even  forcibly,  to  regain  his  liberty.  But  it 
is  equally  clear  that  it  is  not  merely  those  who  are  actually 
guilty  of  a  crime  that  may  be  laivfully  confined  in  a  countij 
jail;  for  under  many  circumstances  persons  who  are  wlioUj 
innocent  may  be  lawfully  imprisoned  by  legal  process,  and 
in  such  cases  they  are  bound  to  submit  to  the  confinement 
until  discharged  by  due  course  of  law. 

The  doctrine  applicable  to  this  case  is  thus  expressed  in 
2  Hawkins's  Pleas  of  the  Crown,  185,  ch.  18:  "It  is  clear 
that  if  a  person  be  taken  upon  a  capias  awarded  on  an  in- 
dictment or  appeal  against  him,  for  a  supposed  treason  or 
felony,  he  is  within  the  statute  if  he  break  the  prison, 
whether  any  such  crime  were  in  truth  committed  by  liinij 
or  any  other  person,  or  not;  for  that  there  is  an  accusation 
against  him  on  record,  which  makes  his  commitment  la\r- 
f  ul,  be  he  never  so  innocent,  and  the  prosecution  never  so 
groundless."  (Sec.  6.)  '^Also,  if  an  innocent  person  be 
committed  by  a  lawful  mittimus  on  such  a  suspicion  of  a 
felony,  actually  done  by  some  other,  as  will  justify  bis  im- 
prisonment, though  he  be  neither  indicted  nor  appealed,  he 
is  certainly  within  the  statute  if  he  break  the  prison,  for 
that  he  was  legally  in  custody,  and  ought  to  have  submitted 
to  it  till  he  had  been  discharged  by  due  course  of  law." 
(Sec.  6.)  **  And  on  the  other  side,  if  the  party  be  taken  up 
for  such  slight  causes  of  suspicion  of  a  felony  actually  done 
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will  not  in  strictness  justify  the  arrest,  yei  if  the  justice 
)fore  whom  he  is  brought  think  them  of  such  weight  as  to 
quire  a  commitment,  and  do  accordingly  send  the  party 

jail  by  a  regidar  mUtimvs,  it  seems  very  dangerous  for 
m  to  break  the  prison;  for  the  practice  of  justices  of 
)ace  in  making  such  commitments  being  now  grown  into 
)ttled  law,  it  seems  reasonable  that  their  mittimus  be  a 
ood  justification  of  the  imprisonment  which  it  commands, 
)r  a  crime  within  their  jurisdiction  regularly  brought  be- 
}re  them;  from  whence  it  follows,  that  to  break  from  such 
Qoiprisonment  must  be  unlawful."  (Sec.  8.)  This  is  sub- 
tantially  the  principle  announced  by  the  various  authors 
irho  have  written  upon  this  subject  (2  Coke's  Inst.  592;  1 
lale's  Pleas  of  the  Crown,  610;  1  Euss.  on  Cr.  428;  2  Bish. 
m  Cr.  L.,  Sees.  1033,  1034),  and  it  is  supported  by  all  the 
iuthorities  we  have  found  bearing  directly  upon  this  ques- 
ion.  (State  v.  Murray ^  15  Me.  100;  Commomoealth  v.  Miller ^ 
iAshmead,  61.) 

Petitioners'  counsel  relies  upon  a  remark  made  by  Sir 
klatthew  Hale,  as  follows:  "And  yet  I  hold  that  if  A.  be 
ndicted  of  felony  and  committed,  and  then  breaks  prison, 
•nd  then  be  arraigned  of  the  principal  felony  and  found  not 
.'uilty,  now  A.  shall  never  be  indicted  for  the  breach  of 
orison;  or  if  indicted  for  it  before  the  acquittal,  and  then 
e  is  acquitted  of  the  principal  felony,  he  may  plead  that 
cquittal  of  the  principal  felony  in  bar  to  the  indictment 
5r  the  felony  for  breach  of  prison."  (1  Hale's  Pleas 
f  the  Crown,  612.)  This  doctrine,  if  adijaitted  to  be 
:>rrect,  is  of  no  avail  to  petitioners  in  this  application, 
>r  they  have  not  been  acquitted  of  the  principal  charge. 
11  the  authorities  agree  that  a  party  may  be  arraigned, 
led  and  convicted  for  prison-breaking  before  he  is  con- 
cted  of  the  crime  for  which  he  was  imprisoned.  (1  Hale's 
leas  of  the  Crown,  611 ;  2  Coke's  Inst.  592 ;  1  Euss.  on 
r.  430.) 

In  the  case  of  the  Commonwealth  v.  Miller ,  aupra,  the  de- 
ndants  were  imprisoned  by  virtue  of  certain  commitments 
3ued  by  a  justice  of  the  peace  charging  them  with  the 
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crime  of  ** feloniously  burning  St.  Peter's  church,"  and  the 
defendants  while  so  in  custody  broke  jail.  At  a  subsequent 
term  of  court,  and  pending  the  indictments  for  prison-break- 
ing, the  grand  jury  returned  the  bills  ^^ ignoramus''  The 
defendants  on  being  arraigned  ^'pleaded  these  facts  in  bar 
to  the  indictments  for  the  breach  of  prison,  and  averred 
that  they  were,  in  truth  and  in  fact,  arrested  and  detained 
without  any  reasonable  or  probable  cause  of  suspicion." 
Darlington,  president  of  the  court,  to  whom  the  question 
of  the  sufficiency  of  the  demurrers  was  submitted,  held 
''that  if  a  man  be  imprisoned  upon  an  indictment  found,  or 
upon  a  regular  commitment,  under  the  hand  and  seal  of  a 
justice  of  the  peace,  for  a  particular  felony,  or  suspicion 
thereof,  plainly  set  forth  in  the  warrant,  and  he  breaks 
prison  and  escapes,  that  he  is  guilty  of  felony,  and  this 
without  his  being  indicted,  tried  or  convicted  of  the  princi- 
pal felony"  (p.  68). 

Notwithstanding  their  discharge  from  custody,  under  the 
commitment  accusing  them  of  an  attempt  to  kidnap,  upon 
the  ground  that  they  were  held  without  any  reasonable  or 
probable  cause,  petitioners  might  be  indicted,  tried  and 
convicted  of  said  offense;  hence  it  follows  that  such  an 
order  is  no  bar  to  an  indictment  for  prison-breaking,  what- 
ever might  be  the  effect  of  an  acquittal  by  a  jury. 

Petitioners  are  remanded  to  the  custody  whence  they 
came. 
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[No.  707.] 

3.  C.  FOGUS,  Appellant,  v.  WAKD  and  HAEKISON, 

Eespondents. 

)«E3)_CoNSTEUcnoN  OF. — 111  construing  a  deed  which  conveyed  all  of  the 
undivided  one-half  of  a  certain  ditch  and  flume,  used  to  convey  the 
Tfraters  of  the  Tmckee  Biver  to  a  certain  mill,  and  in  a  general  sweeping 
clause  was  added,  **  and  all  the  water  of  said  Truckee  Kiver  which  may 
or  can  be  led  or  conveyed  through  said  ditch  and  flume:"    Held,  that 

.  the  subject-matter  of  the  grant  was  an  undivided  half  of  the  ditch  and 
flume  and  the  water  of  the  Truckee  River  diverted  thereby,  and  the 
water  privilege  incident  thereto. 

'^if . — From  a  view  of  the  whole  deed,  and  a  comparison  of  the  diff'erent 
clauses  therein:  Held,  that  by  the  established  rules  of  construction  the 
last  clause  in  the  premises  of  the  deed  must  be  held  to  refer  to  the  pre- 
ceding clause  and  limited  to  the  estate  therein  particularly  described. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
istrict,  Washoe  County. 

C2G9) 
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Argument  for  Eespondeuts. 

Robert  31.  Clarke,  for  Appellant. 

Ellis  &  King,  for  Eespondents. 

I.  The  language  of  the  deed,  deliberately  adopted,  is  the 
sole  evidence  of  the  intentions  of  the  parties  to  the  convey- 
ance, for  no  other  evidence,  usage  or  otherwise,  was  com- 
petent or  oflfered  in  the  case,  and  the  case  must  be  decided 
upon  the  construction  of  the  language  contained  in  the 
deed.  Is  there  any  room  for  construction?  (Story  ou 
Contracts,  Sec.  639.) 

The  deed,  conveys  one-half  of  the  ditch  and  flume  in  con- 
troversy, minutely  and  particularly  describing   them,  and 
then  withdrawing  their  attention  from  the  ditch  and  flume, 
the  parties  to  the  conveyance  proceed  to  another  subject  of 
negotiation  and  contract  between  them,  that  is  to  say,  the 
waters,   not  of  tlie  ditch  and    flume,   but  of   the    Truckee 
Eiver, — certainly  a  very  distinct  thing  from  the  ditch  or  the 
wiiters  thereof, — and  grants,  not  the  waters  of  said  river 
diverted  by  said  ditch,  and  as  it  might  be  said,  appurtenant 
thereto,  but  all  of  said  waters,  so  far  as  the  same  lay  in  the 
grant  of  said  Lake,  as  could  possibly  be  diverted  bj  said 
ditch  or  any  possible   enlargement   thereof.     Where  the 
grantor  was  so  clear  and  explicit  in  granting  one-half  of  the 
ditch,  most  accurately  and  specifically  djefining  it,  so  now  is 
he  equally  happy  in  the  terms  used.     How  well  chosen  and 
specific  they  read !    Not  all  the  waters  of  said  ditch,  which 
the  court  might  reasonably  say  meant  said    **lialf  ditch," 
but  emphatically  granting  all  the  waters  of  the  said  Truckee 
Eiver  which  may  or  can  be  led,  etc.     Showing  beyond  con- 
troversy that  he   not  only  intended  to  grant   so   much  of 
the  whole  body  of  said  stream  to  which  he  was  entitled  as 
he  had  theretofore  diverted  by  means  of  said  ditch,  but 
such  greater  quantity  tliereof  as  might  or  could  be  diverted 
by  means  of  the  then  existing  ditch,  etc. ;  but  looking  yet 
forward  and  to  another  contingency,  grants  so  much  of  said 
stream  as  can  ever  be  taken  by  said  ditch  as  the  same  may 
be  enlarged  by  the  grantee  of  said  conveyance,  heirs  and 
assigns,  without  stint  or  limit. 
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riie  particularity  of  this  provision  and  description — look- 
;,  first,  to  a  use  and  grant  of  all  the  water  usually  di- 
rted  by  said  ditch  and  flume,  and  appurtenant  thereto; 
3ond,  to  all  that  might  or  could  be  so  diverted  thereby; 
d  third,  to  all  that  could  be  carried  by  an  enlarged  ditch — 
rtainly  argues  that  the  total  water  was  always  in  the  mind 
Lake  in  making  the  conveyance,  and  not  the  half  of  any 
en  existing  and  determined  water-right, 
n.  If  the  ditch  and  the  water  are  essentially  necessary  to 
ch  other,  and  so  indissolubly  associated  as  to  be  beyond 
verance,  that  familiar  principle  of  the  law,  that  where  one 
ingis  granted,  whatever  is  necessary  to  its  beneficial  use  and 
joyment  is  also  granted  by  implication,  is  invoked,  and  the 
lim  is  that  where  all  the  water  is  clearly  granted,  that  all 
e  ditch,  being  necessary  to  its  beneficial  use  and  enjoy- 
3nt,  is  also  granted.  No  distinction  is  to  be  taken  with 
spect  for  force  or  authority,  on  account  of  position  in  the 
ed,  between  the  clause  describing  the  ditch  and  those  de- 
ribing  the  water-right  conveyed,  both  being  within  the 
inting  clause  of  the  deed  and  of  equal  authority.  If  two 
Ings  are  described  in  this  conveyance,  that  is  to  say,  but 
B-half  of  the  water  by  the  grant  of  one-half  of  the  ditch 
posed  to  the  grant  of  the  whole  water  in  express  terms, 
3  these  two  descriptions  are  of  equal  authority,  the  one 
►st  favorable  to  the  grantee  must  be  adopted.  ( Vance  V. 
re,  24  Cal.  436.) 

WTiere  there  is  any  ambiguity  or  uncertainty  in  the  terms 
a  conveyance,  it  nrust  be  most  strongly  construed  against 
»  grantor.  -  (Dodge  v.  Walley,  22  Cal.  224;  Salmen  v. 
Ison,  41  Cal.  695;  riper  v.  'JOnte,  36  Cal.  606.) 
%bin8on  v.  Imperial  S.  M,  Co,  (5  Nev.  44),  seems  to  view 
ks  an  undoubted  principle  of  law  that  a  water-right  or 
vilege  might  be  conveyed  independent  of  any  grant  of 
d,  and  a  ditch  can  only  mean  land. 

H.  Another  cardinal  and  sacred  principle  of  the  law  in 
»  construction  of  contracts  is,  that  effect  shall  be  given 
all  parts  of  the  contract,  if  possible.  This  may  be  con- 
ered  the  first  if  not  most  important  of  the  canons  of 
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construction.     If  but  one-lialf  of  the  waters  of  the  ditch  is 
conveyed  by  this  deed,  it  must  be  by  force  of  the  tenns 
conveying  the  half  of  the  ditch,  and  no  force  or  effect  would 
be  assigned  to  the  subsequent  chiuses  describing  and  con- 
veying the  water  of  the  river,  etc. ;  for  it  cannot  be  possible 
that  only  a  moiety  is  conveyed  by  these  latter  clauses  men- 
tioning *'whole,"  ^^all,"  etc.,  for  then  equally  might  the 
whole  of  the  ditch  be  claimed  under  the  description  of  "un- 
divided half,"  etc.,  as  words  would  have  no  meaning.   It 
is  not  impossible  in  one  clause  of  a  deed  of  conveyance  to 
describe  and  convey  one-half  of  a  thing,  and  in  another  and 
subsequent  clause  grant  and  convey  the  other  half  of  the 
same  thing. 

By  the  Court,  EAJiiii,  J. : 

On  and  prior  to  the  20th  day  of  January,  1869,  one  M. 
C.  Lake  owned  and  possessed  in  fee  the  whole  of  the  water 
ditch,  flume,  franchise  and  water  privilege  iu  controversy 
in  this  action,  and  the  parties  respectively  claim  title  from 
him.  The  defendants  claim  the  whole  thereof,  tinder  i 
deed  from  said  Lake  to  the  plaintiff,  dated  January  20, 
1869,  the  title  thus  acquired  having,  by  subsequent  mesne 
conveyances,  passed  from  the  said  plaintiff  and  vested  in 
Andrew  Forbes,  the  lessor  of  the  defendants.  The  plaintif 
claims  an  undivided  half  of  said  ditch,  flume,  etc.,  by  vir- 
tue of  an  indenture  of  lease  executed  to  him  by  said  Lake, 
subsequent  to  the  execution  and  delivery  of  the  said  deed. 
The  judgment  of  the  court  below  turned  upon  the  con- 
stniction  of  said  deed,  and  it  is  conceded  by  the  counsel 
for  both  parties,  that  the  construction  thereof  is  the  only 
question  presented  for  consideration  in  this  appeal. 

So  much  of  the  deed  as  is  necessary  to  be  considered 
reads  as  follows:  "That  the  said  party  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  one  dollar  to  him  i^ 
hand  paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  and  the  further  consider- 
ation of  the  large  sums  of  money  paid  out  and  expended  by 
the  said  party  of  the  second  part,  in  repairing,  improving, 
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ad,  in  fact,  constrocting  a  certain  water-ditch  and  flume 
ereinafter  described,  has  granted,  bargained,  sold  and 
onveyed,  and  by  these  presents  does  grant,  bai^ain,  sell 
ad  convey  unto  the  said  party  of  the  second  part,  and 
0  his  heirs  and  assigns  forever,  all  of  the  undivided  one- 
lalf  of  a  certain  ditch  and  flame  situate  in  and  near  the 
laid  town  of  Beno,  and  commencing  near  the  southeast 
jorner  of  what  was  formerly  known  as  H.  Countryman's 
ranch,  and  about  five  hundred  feet  above  the  southwest 
corner  of  block  T,  in  said  town  of  Reno,  and  running 
thence  in  an  easterly  direction,  crossing  Virginia  street  in 
said  town  at  Front  street,  thence  through  blocks  W,  X,  Y, 
and  S,  to  S.  C.  Fogus's  mill  standing  on  the  south  division 
of  the  irregular-shaped  block  bounded  on  the  north  by 
Commercial  row,  on  the  east  by  the  forty-foot  street  east  of 
the  town  plat,  on  the  south  by  Fix)at  street,  and  on  the  west 
by  East  street;  said  ditch  and  flume  being  now  used  to 
convey  the  waters  of  the  Truckee  Kiver  to  said  mill;  together 
irith  all  and  singular  the  tenements,  hereditaments  and  ap- 
purtenances thereunto  belonging  or  in  anywise  appertain- 
ing, and  all  the  water  of  said  Truckee  River  which  may  or 
can  be  led  or  conveyed  through  said  ditch  and  flume,  or 
either  of  them,  or  as  the  same  may  be  enlarged  at  the  cost, 
charge  and  expense  of  the  party  of  the  second  part,  his 
beirs  and  assigns." 

The  judgment  of  the  district  court  seems  to  have  pro- 
ceeded upon  the  theory  that  the  last  clause  in  the  premises 
of  this  deed  controls  the  preceding  clauses  therein,  and  that 
the  effect  of  the  words,  **and  all  the  water  of  the  Truckee 
fiiver,"  etc.,  was  to  divest  out  of  Lake,  the  grantor,  and  vest 
in  Fogus,  the  grantee,  the  whole  instead  of  one-half  of  the 
property  and  water  privilege  in  question;  and  this  theory  is 
iow  urged  on  behalf  of  the  defendants  in  this  Court. 

The  defendants  claim  that  the  last  clause  in  the  premises 
'J*  granting  part  of  the  deed  conveys  to  the  grantee  therein, 
is  heirs  and  assigns,  all  the  water  of  the  Truckee  River 
iverted  by  the  said  ditch  and  flume  as  the  same  were  then 
t>nstructed,  or  as  could  thereafter  be  diverted  by  any  en- 
VoL.  X.— 18 
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largement  thereof  at  the  cost  and  expense  of  the  said 
grantee,  his  heirs  or  assigns;  and  they  argue  that,  as  the 
use  of  the  entire  ditch  and  flume  is  essential  to  the  bene- 
ficial use  and  enjoyment  of  the  water  thus  conveyed,  such 
use,  by  implication,  also  vested  in  said  grantee. 

The  principle  that  where  one  thing  is  granted,  whatever 
is  necessary  to  its  beneficial  use  and  enjojrment  by  impli- 
cation is  also  granted,  is  conceded,  but  we  do  not  think  the 
principle  can  properly  be  applied  to  the  deed  under  con- 
sideration. From  a  view  and  comparison  of  the  whole 
deed,  we  think  it  clearly  appears  that  the  subject-matter  of 
the  grant  was  an  undivided  half  of  the  ditch  and  flume  and 
the  water  of  the  Truckee  Kiver  diverted  thereby,  and  the 
tvater  privilege  incident  thereto;  and  also  extending  to  the 
grantee,  his  heirs,  etc.,  the  right,  at  any  time,  to  enlarge 
the  ditch  and  flume,  and  to  receive  the  benefits  resulting 
from  such  enlargement.  ^ 

Among  the  rules  which  are  universally  observed  in  the 
construction  of  all  parts  of  all  kinds  of  deeds,  the  following 
are  stated  in  Sheppard's  Touchstone,  86 : 

'*1.  That  the  construction  be  favorable,  and  as  near  to 
the  minds  and  apparent  intents  of  the  parties  as  possible  it 
may  be  and  law  will  permit.     *    *    * 

"2.  That  the  construction  be  reasonable,  and  according 
to  an  indifferent  and  equal  understanding;  and  therefore, 
if  I  grant  to  another,  common  in  all  my  manor,  this  shall 
be  expounded  to  extend  to  commonable  places  only,  and 
not  in  my  gardens  or  orchards,  etc.  And  if  I  grant  to  one 
estovers  out  of  my  manor,  he  may  not  by  this  cut  down 
my  fruit  trees.  And  if  one  grant  to  me  to  dig  in  all  his 
lands  for  tin,  I  may  not,  by  this  grant,  dig  under  his  house. 
And  if  one  grant  me  common  for  all  my  beasts,  this  shall 
be  taken  for  all  my  commonable  beasts,  and  not  for  goats 
and  the  like.  And  if  one  grants  me  all  his  trees  in  his 
manor,  by  this  I  shall  not  have  his  apple-trees. 

*'3.  That  too  much  regard  be  not  had  to  the  native  and 
proper  definition,  significations  and  acceptances  of  words 
and  sentences,  to  pervert  the  simple  intentions  of  the 
parties.     *    ^    ^ 
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*'4.  That  the  construction  be  made  upon  the  entire  deed, 
and  that  ope  part  of  it  doth  help  expound  another,  and  that 
every  word  (if  it  may)  may  take  effect  and  none  be  rejected, 
and  that  all  the  parts  do  agree  together,  and  there  be  no 
discordance  therein.  Ex  antecedentibus  et  comequentibiis  est 
optima  interpretatio ;  for,  tarpis  est  pars  qacecum  suo  toto  non 
convenU,  Maledicta  exposUio  quce  corrampU  textam.  If  a  man 
make  a  feoffment  of  all  his  land  in  D.,  with  common  in  omni- 
bus terris  suis,  this  common  shall  be  intended  in  the  lauds 
granted  in  D.  only,  and  not  elsewhere;  for  it  must  be  under- 
stood secundum  subjectam  materiam.'' 

In  3  Atk.  136,  it  is  said  by  Chief  Justice  Willes  that  words 
are  not  the  principal  thing  in  a  deed,  but  the  intent  and  design 
of  the  grantor,  and  the  words  are  to  be  construed  in  a  manner 
most  agreeable  to  the  meaning  of  the  grantor,  and  words 
which  are  merely  insensible  are  to  be  rejected.  And  in 
Jackson  v.  Meyers  (3  John.  383),  Kent,  C.  J.,  states  the 
rule  thus:  "The  intent,  when  apparent  and  not  repugnant 
to  any  rule  of  law,  will  control  technical  terms;  for  the  in- 
tent, and  not  the  words,  is  the  essence  of  every  agreement. 
In  the  exposition  of  deeds,  the  construction  must  be  upon 
the  whole  instrument,  and  with  an  endeavor  to  give  every 
part  of  it  meaning  and  effect." 

In  Flagg,  Administrator ^  v.  Earns  et  al.  (40  Vt.  22),  Kel- 
logg, J.,  said:  "It  has  always  been  recognized  as  a  car- 
dinal principle  in  the  interpretation  of  deeds,  that  the  in- 
tention of  the  grantor,  when  it  is  plainly  and  clearly  ex- 
pressed, oir  can  be  collected  or  ascertained  from  the  deed, 
is  to  be  observed  and  carried  into  effect,  unless  it  is  in  con- 
flict with  some  rule  of  law;  and  that,  whatever  is  repugnant 
to  the  general  intention  of  the  deed,  or  obvious  particular 
intention  of  the  grantor,  is  rejected,  if  such  intention  is  con- 
sistent with  the  rules  of  law." 

Applying  these  rules  of  construction  to  the  interpretation 
of  this  deed,  we  think  there  can  be  no  difficulty  in  arriving 
at  the  intention  and  equal  understanding  of  the  parties 
thereto.  Lake  was  seized  and  possessed  of  the  entire  ditch, 
flume  and  water  privilege,  and  in  consideration  of  Fogus 
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Laving  expended  money  in  the  repairing  and  construction 
of  said  ditch  and  flume,  Lake  executed  this  deed,  in  the 
first  clause  of  which  the  grant  is  specifically  limited  to  an 
undivided  half  of  the  property  and  water  privilege,  minutely 
and  particularly  describing  the  same;  then  follows  a  gen- 
eral sweeping  clause,  in  which  occur  the  words  relied  upon 
by  the  defendants.     But  we  think  the  first  clause  in  the 
premises  of  the  deed  clearly  indicates  the  intention  of  the 
parties  thereto,  and  that  the  subsequent  genera^l  clause 
must  be  interpreted  as  limiting  the  extent  of  the  grant  to 
its  specific  and  particular  description.     (2  Story  on  Cont. 
Sec.  642;  Doe  d,  Meyricic  v.  Meyrick,  2  Excheq.  Crompton 
&  Jervis  E.  229;  Moor  v.  Magrath,  1  Cowper,  9.)    The  pre- 
cise question  presented  here  was  determined  in  the  last  case 
cited,  and  fully  supports  our  construction  of  the  deed  under 
consideration.     That  was  a   case  in  which   one  Michael 
Moor,  being  seized  in  fee  of  an  undivided  moiety  of  certain 
lands  in  the  counties  of  Mayo  and  King,  in  right  of  his 
wife,  and  also  seized  of  certain  other  lands,  etc.,  in  the 
county  of  Boscommon,  for  which  the  ejectment  was  brought, 
and  of  other  lands  in  the  counties  of  Clare  and  Galway,  the 
latter  of  which  were  his  paternal  estate,  executed  a  deed, 
minutely  describing  the  lands  in  the  counties  of  Mayo  and 
King,  and  then  proceeds  as  follows:     ** Together  with  d. 
other  the  said  Michael  Moor's  lands,  tenements  and  liereS- 
aments  in  the  kingdom  of  Ireland,''    It  was  held  that  the 
grantor  did  not  intend  to  convey  any  lands  but  those  held 
in  right  of  his  wife;  and  Lord  Mansfield,  in  delivering  the 
opinion  of  the  court,  observed:   **It  is  very  common  to  p^ 
in  a  sweeping  clause;  and  the  use  and  object  of  it,  in  gen- 
eral, is  to  guard  against  any  accidental  omission;   but  in 
such  cases  it  is  meant  to  refer  to  estates  or  things  of  the 
same  nature  and   description  with  those   that  have  been 
already  mentioned." 

'J'he  case  of  3Ioor  v.  Magrath  is  not  distinguishable  from 
this;  and  from  a  view  of  the  whole  deed,  and  a  comparison 
of  the  diflerent  clauses  therein,  we  are  of  opinion  that,  by 
the  established  rules  of  construction,  the  last  clause  in  the 
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3mise3  of  this  deed  must  be  held  to  refer  to  the  preced- 
j  clause,  and  limited  to  the  estate  therein  particularly 
scribed,  together  with  the  further  right  to  the  grantee, 
(  heirs  and  assigns,  at  any  time,  and  at  his  or  their  ex- 
Qse,  to  enlarge  the  capacity  of  the  ditch  and  flume,  and 
seive  the  benefits  accruing  from  such  enlargements. 
The  judgment  of  the  district  court  is  reversed,  and  the 
use  remanded  for  a  new  trial. 


[No.  716.] 

HE  STATE  OF  NEVADA,   Respondent,   v.    I.    EN, 
Appellant. 

AECBNT — Possession  op  Stolen  Property. — ^The  mere  fact  of  the  posses- 
tdon  of  stolen  property  is  not  of  itself  sufficient  to  authorize  a  con- 
viction; but  when  property  recently  stolen  is  found  in  the  possession  of 
a  person  accused  of  the  theft,  the  accused  is  bound  to  explain  the  pos- 
session in  order  to  remove  its  effect  as  a  circumstance  indicative  of 
guilt. 

DBM— CoNFLicmNG  STATEMENTS  OP  DEPENDANT.— It  is  admissible  for  the 
prosecution  to  show,  as  a  circumstance  indicative  of  guilt,  that  the  ac- 
cused has  made  different  statements  concerning  the  manner  in  which 
the  possession  was  acquired. 

«)ioTMENT — ^VAiiUB  AND  OWNERSHIP  OP  STOLEN  PROPERTY — ^Whcrc  au  In- 
dictment alleges  the  value  and  ownership  of  the  property  stolen  to  be 
"two  gold  watches  each  of  the  value  of  seventy-five  dollars,  and  one 
gold  chain  of  the  value  of  twenty-five  doUars,  and  one  gold  locket  of  the 
value  of  fifteen  dollars,  *  *  *  the  property  of  George  "W.  Baker ; ' '  and 
where  upon  the  trial  the  locket  was  proven  to  be  the  property  of  Baker's 
wife  before  marriage :  Heldj  that  as  there  was  no  testimony  tending  to 
show  less  value  of  any  of  the  property,  it  was  not  necessary  to  decide 
whether  the  ownership  of  the  locket  was  properly  alleged  in  George  W. 
Baker. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
district,  Eureka  County. 

The  defendant  was  indicted,  tried  and  convicted  of  grand 
rceny,  and  sentenced  to  five  years'  hard  labor  in  the  State 
risen.  The  testimony  was  circumstantial.  One  of  the 
atches  stolen  was  found  in  the  defendant's  pocket,  the 
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locket  was  fouud  behind  a  bunk  at  a  cabin  occupied  by  the 
defendant  and  two  other  Chinamen.     The  defendant  stated 
at  the  time,  that  the  bunk  was  where  he  slept.     The  prop- 
erty was  alleged  to  have  been  stolen  on  the  26th  day  of 
February,  1875,  and  was  found,  as  above  stated,  on  the 
next  day.     The  prosecution  called  S.  B.  Bell,  the  deputy 
sherijQf  having  charge  of  the  defendant,  who  testified  that 
while  defendant  was  in  his  charge  he  had  a  conversation 
with  him  in  regard  to  the  property  found  in  his  possession; 
that  he  asked  him  where  he  got  the  property,  and  defeodant 
said  in  reply  that  he  bought  it  of  a  party  who  went  to 
Pioche;  that  the  answer  was  made  voluntarily  and  without 
any  threats  or  inducements  held  out  to  him.     F.  W.  Gor- 
man also  testified,  tl^at  in  a  conversation  with  the  defendant, 
the  defendant  said  that  he  bought  the  watch  of  Chinamen 
now  in  jail  and  paid  sixty-two  dollars  for  it.     This  witness 
said  he  thought  the  defendant  knew  that  he  referred  to  the 
watch  found  in  his  pocket,  as  he  asked  him  particularly  in 
regard  to  the  watch  that  was  found  in  his  pocket,  and  that 
defendant  understood  the  English   language   pretty  well. 
No  threats  or  promises  were  used  or  made  by  this  witness. 

Defendant's  counsel  moved  to  strike  out  the  testimony  of 
Bell  and  Gorman.  The  court  overruled  the  motion  and  de- 
fendant's counsel  excepted.  The  witness  Baker  identified 
the  property  as  his,  and  testified  to  the  value  as  alleged  in 
the  indictment.  The  locket  was  the  separate  property  of 
his  wife  before  marriage. 

Upon  the  trial  counsel  for  defendant  offered  the  following 
instruction :  **The  jury  are  instructed  that  recent  possession 
of  stolen  property  by  the  defendant  is  not  prima  facie  evi- 
dence of  guilt  upon  which  the  jury  can  convict.  It  is 
merely  a  circumstance  tending  to  show  guilt,  and  it  is  not 
incumbent  upon  defendant  to  show  how  he  came  in  posses- 
sion of  the  stolen  property."  To  which  the  court  added: 
**  However,  if  the  jury  believe  from  the  evidence  that  the 
defendant  has  told  different  stories  in  regard  to  his  posses- 
sion of  the  property,  then  the  jury  are  entitled  to  take  into 
consideration  such  different  statements."    To  the  giving  of 
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is  instmction  as  modified,  defendant  by  his  counsel  duly 
cepted.  The  defendant  moved  the  court  in  arrest  of 
Igment  upon  the  grounds :  That  the  evidence  of  defend- 
t's  admissions  was  improperly  admitted  by  the  court; 
Ett  the  evidence  does  not  sustain  the  indictment  as  to  the 
le  ownership  of  the  property  described  therein;  that  the 
idence  shows  that  there  are  different  owners  of  the  prop- 
ty  described  in  the  indictment.  This  motion  was  over- 
led.  Defendant  applied  for  a  new  trial,  which  was  re- 
sed. 

Lansing  &  Hubbard,  for  Appellant. 

I.  The  testimony  of  the  witnesses  Bell  and  Gorman  was 
aproperly  admitted.  (1  Greenl.  Ev.,  Sec.  214.)  The  tes- 
mony  was  insufficient  to  constitute  a  confession  of  larceny 
y  defendant  of  the  property  described  in  the  indictment, 
here  is  no  other  testimony  of  any  value  connecting  defend- 
atwith  the  commission  of  the  crime  charged.  The  fact  of 
ne  of  the  watches  having  been  found  upon  the  person  of  the 
efendant  is  not  prima  facie  evidence  of  guilt  upon  which  the 
iiy  can  convict.  It  is  not  incumbent  upon  the  defendant 
3  show  how  he  came  in  possession  of  the  stolen  property. 
People  V.  Ah  Ki,  20  Cal.  177 ;  People  v.  Chambei'S,  18  Cal. 
83;  People  v.  Levison,  16  Cal.  99;  People  v.  aUl,  45  Cal. 
86.) 

n.  The  court  erred  in  the  alteration  of  instruction  offered 
►y  defendant. 

in.  The  motion  in  arrest  of  judgment  should  have  been 
tistained.  The  evidence  shows  that  the  property  described 
a  the  indictment  as  the  property  of  G.  W.  Baker  was  in 
act  partly  the  property  of  himself  and  partly  the  separate 
>roperty  of  his  wife,  acquired  before  marriage.  That  if, 
inder  the  instruction  first  given  by  the  court,  the  defendant 
^as  found  guilty,  this  conviction  could  not  be  plead  as  a 
5ar  to  any  other  indictment  found  against  defendant  for  the 
stealing  of  the  separate  property  of  the  wife,  described  in 
^e  indictment  under  which  he  was  found  guilty.  (1  Comp. 
^.  56,  Sees.  151-168;  *' Ownership,"  Wharton's  Am.  Cr. 


280  State  op  Nevada  v.  En.  [Sup.  Ct. 

Argtiment  for  Respondent. 

L.  567;  People  v.  Bogart,  36  Gal.  247;  State  v.  Dwijre,  2 
Hill,  S.  0.  287;  CommomoeaUh  v.  Morse,  14  Mass.  217; 
Commonwealth  v.  ManUy  et  aZ.,  12  Pick.  172.) 

J,  B.  KittreUy  AUorney-General,  for  Bespondent. 

I.  The  court  did  not  err  in  overruling  the  objection  of 
counsel  for  the  defendant  to  the  evidence  of  witnesses  Bell 
and  Gorman,  relating  to  the  confessions  of  the  defendant. 
Confessions  of  such  a  character,  and  so  made,  are  entirely 
credible  and  are  to  be  regarded  as  the  best  of  proof  on  the 
trial  of  a  case,  especially  when  it  is  strengthened  by  circum- 
stances which  tend  to  corroborate  and  fortify  it.  (1  Greenl. 
Ev.,  Sec.  219.) 

II.  The  ownership  of  the  property  alleged  in  the  indict- 
ment to  have  been  stolen,  is  properly  laid  in  George  V. 
Baker.  {Bex  v.  French,  E.  &  E.  Crown  Cases,  491;  iferr. 
Wilfbrd,  Ibid.  517;  Arch.  Crim.  Pldgs.,  9th  ed.  29;  Cow.  y. 
Davis,  9  Cush.  283;  Com.  v.  Williams,  7  Gray,  387;  jDatniv. 
State,  17  Ala.  416;  Bex  v.  Boberts,  7  Carr  and  Payne,  485; 
1  Hale  P.  C.  512;  23  Ohio  State  E.  339.) 

III.  There  was  no  evidence  to  show  that  the  watcbes  and 
chain  were  worth  less  than  Baker  testified.  Therefore  tie 
value  of  Baker's  individual  property  having  been  shown  to 
be  one  hundred  dollars,  the  stealing  thereof  was  grand  lar- 
ceny, and  the  defendant  having  been  proven  to  have  stolen 
them  the  crime  is  complete  even  if  we  ignore  the  locket  al- 
together. The  property  named  in  the  indictment  was  proven 
to  be  in  the  custody  of  George  TV.  Baker,  and  so  being,  he 
had  that  special  property  in  it  which  would  make  it  grand 
larceny  for  any  person  unlawfully  and  feloniously  to  tale 
it  from  his  possession. 

The  husband  had  such  a  qualified  property  in  the  locket 
that  he  might  have  maintained  an  action  of  replevin  to  re- 
cover the  possession  of  it,  or  its  value,  in  case  it  had  been 
wrongfully  and  unlawfully  taken  out  of  his  custody.  He 
likewise  is  the  heir  or  legatee  of  the  wife  in  case  of  her 
death  (he  surviving  her),  and  thus  had  a  prospective  interest 
or  property  in  this  separate  property  of  his  wife. 
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By  the  Court,  Sawley,  0.  J. : 

1.  There  was  no  error  in  admitting  the  testimony  of  the 
witnesses  Bell  and  Gorman,  and  the  court  was  author- 
ized to  make  the  addition  it  did  to  the  first  instruction 
asked  by  appellant's  counsel. 

The  mere  fact  of  the  possession  of  stolen  property  is  not 
of  itself  sufficient  to  authorize  a  conviction;  but  when  prop- 
erty recently  stolen  is  found  in  the  possession  of  a  person 
accused  of  the  theft,  the  accused  is  bound  to  explain  the 
possession  in  order  to  remove  its  effect  as  a  circumstance  to 
be  considered  by  the  jury  in  connection  with  other  cir- 
cumstances indicative  of  guilt.  {People  v.  Ah  K%  20  Cal. 
178:  People  v.  Gill,  45  Cal.  286.)  In  such  cases  it  is  ad- 
missible for  the  prosecution  to  show,  as  a  circumstance  in- 
dicative of  guilt,  that  the  accused  has  made  different  state- 
ments concerning  the  manner  in  which  the  possession  was 
acquired.  (3  Greenleaf  on  Ev.,  Sec.  31.) 

2.  The  indictment  alleges  the  value  and  ownership  of  the 
property  stolen  to  be  "  two  gold  watches,  each  of  the  value 
of  seventy-five  dollars,  and  one  gold  chain  of  the  value  of 
twenty-five  dollars,  and  one  gold  locket  of  the  value  of  fif- 
teen dollars,  all  being  of  the  value  of  one  hundred  and 
ninety  dollars,  U.  S.  gold  coin,  and  the  property  of  George 
W. .  Baker."  The  value  of  all  the  property  as  alleged  in 
the  indictment  was  testified  to  as  correct  upon  the  trial. 
The  only  evidence  tending  to  show  that  the  property,  or 
any  part  thereof,  was  owned  by  any  other  person  than  said 
Baker,  was  to  the  effect  that  the  locket  was  the  property  of 
Baker's  wife  before  marriage.  As  there  was  no  testimony 
tending  to  show  that  the  value  of  the  watches  and  chain 
owned  by  Baker  was  less  than  fifty  dollars,  the  objections 
made  do  not  render  it  necessary  for  us  to  decide  the  ques- 
tion argued  by  counsel,  whether  the  ownership  of  the  locket 
was  properly  alleged  in  the  indictment  to  be  the  property 
of  G-eorge  W.  Baker.  The  court  did  not  err  in  overruling 
the  motions  in  arrest  of  judgment  and  for  a  new  trial. 

The  judgment  of  the  district  court  is  affirmed. 
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[No.  720.] 

ISAAC  IRWIN,  Respondent,  v.  0.  E.  SAMSON  et  al., 
Appellants. 

Statement  on  Appeal— When  Disbegabded. — A  transcript  containing  an 
abstract  of  the  minuted  reciting  in  detail  the  orders  of  the  court  and  pro- 
ceedings during  the  trial,  presented  independently  in  the  apparent 
order  of  the  trial  and  proceedings,  does  not  constitute  a  statement  on 
appeal  and  must  be  disregarded. 

Idem — Veripioation  op  Transobipt  and  Statement,  —  A  stipulaUon  that 
''the  foregoing  transcript  on  appeal  is  correct,  and  shall  be  the  tran- 
script  in  this  case  on  appeal,*'  signed  by  the  respective  counsel,  applies 
to  the  verification  of  the  transcript  under  the  provisions  of  section  three 
hundred  and  forty  of  the  Practice  Act,  and  not  to  a  statement  on  appeal 
as  required  by  section  three  hundred  and  thirty-two. 

AppEAii  FROM  Judgment  mu3T  contain  Judgment-roll^ — ^Where  the  appeal 
is  taken  from  the  judgment  the  statement  on  appeal  must  be  annexed 
to  the  judgment-roll,  as  provided  in  section  three  hundred  and  thirty-six 
of  the  Practice  Act. 

Appeal  Dismissed  for  want  of  a  Statement. — Where  there  is  no  state- 
ment on  appeal,  no  proper  assignment  of  errors,  and  no  judgment-rolli 
the  appeal  must  be  dismissed. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, Nye  County. 

The  facts  are  stated  in  the  opinion. 

John  Bowman,  for  Appellants. 

George  R.  Williams  and  Frank  Owen,  for  Kespondent. 

A.  M.  milhonse,  also  for  Kespondent. 

On  this  appeal  no  question  is  presented  upon  which  the 
court  is  called  upon  to  act.  No  statement  on  appeal  and 
no  specifications  of  grounds  upon  which  the  parties  taking 
the  appeal  would  rely  were  ever  filed  in  the  court  below. 

By  the  Court,  Hawley,  C.  J. : 

The  transcript  in  this  case  contains  an  abstract  of  the 
minutes,  reciting  in  detail  the  orders  of  the  court  and  pro- 
ceedings during  the  trial;  the  findings  of  the  court,  original 
and  amended  judgments,  injunction,  stay  of  execution,  nO" 
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e  of  appeal,  undertaking  on  appeal,  and  exceptions  to  the 
B5ciency  of  the  sureties  and  their  justification,  presented 
iependently  in  the  apparent  order  of  the  trial  and  pro- 
3dings,  instead  of  a  statement  on  appeal,  as  is  required 
section  332  of  the  civil  practice  act.  It  is  just  such  a 
inscript  as  it  was  held  in  Corheti  v.  Job  ''must  be  disre- 
rded,  because  it  is  in  no  sense  a  statement,  and  this  court 
s  no  right  to  consider  it,  even  if  it  wished."  (5Nev.  205.) 
The  notice  of  appeal  improperly  contains,  as  grounds 
>on  which  the  appeal  is  taken,  certain  points  which  might 
roperly  have  been  stated  in  a  statement  on  appeal,  as  an 
isignment  of  errors. 

There  is  a  stipulation,  signed  by  the  respective  counsel, 
that  the  foregoing  transcript  on  appeal  is  correct,  and 
hall  be  the  transcript  in  this  case  on  appeal."  This,  of 
ourse,  applies  to  the  verification  of  the  transcript  under 
he  provisions  of  section  340,  and  not  to  section  332,  which 
►rovides  that  when  the  statement  is  agreed  upon  by  the  par- 
ies, they  shall  certify  "that  it  has  been  agreed  upon  and 
» correct."  If  a  statement  had  been  filed  with  the  clerk  in 
>mpliance  with  the  provisions  of  section  332,  then,  as  this 
>peal  is  taken  from  the  judgment,  a  copy  of  the  statement 
lould  have  been  annexed  to  the  judgment-roll,  as  provided 
section  336. 

It  is  reasonable  to  believe  that  if  counsel  for  appellants 
^d  examined  the  various  provisions  of  title  IX  of  Appeals 
L  Civil  Actions,  chapter  1,  some,  at  least,  of  the  many  omis- 
ons  apparent  in  this  record  would  have  been  supplied, 
here  is  no  statement  on  appeal,  no  proper  assignment  of 
!^ors,  no  judgment-roll,  and  as  there  is  no  question  prop- 
rty  presented  for  consideration,  the  appeal  must  be  dis- 
Ussed. 
It  is  so  ordered. 


284  State  op  Nevada  v.  Eigg.  [Sup.  Ct. 

Argument  for  Appellant. 


[No.  721.1 

THE  STATE  OP  NEVADA,  Eespondent,  v.  PETER 
EIGG,  Appellant. 

Indictment — Assault  with  Intent  to  Kilii. — It  cannot  be  said  that  an  in- 
dictment which  charges  '*an  assault  with  a  deadly  weapon  with  intent 
to  kill/'  does  not  charge  the  statutory  offense  of  *'  an  assault  with  in- 
tent to  kill/'  merely  because  it  describes  the  means  or  instrument  of 
the  assault. 

Idem  —Statement  of  the  Cbimb. — It  is  not  necessary  to  include  in  an  in- 
dictment a  formal  statement  of  the  crime  of  which  the  defendant  is  ac- 
cused according  to  the  statutory  designation;  a  statement  of  the  acts 
constituting  the  offense  is  sufficient. 

Idem.— It  is  not  necessary  in  charging  an  assault  to  allege  a  present  ability 
to  kill  or  inflict  injury. 

Challenge  to  Jueobs — ^When  Disallowed.— Where  the  defendant  int«> 
posed  a  challenge  to  the  panel  of  trial  jurors  on  material  departures  from 
the  forms  and  requirements  of  the  statute  in  respect  to  the  drawing  and 
return  of  the  jury,  and  there  is  nothing  in  the  record  to  show  that  any 
evidence  was  offered  in  support  of  the  challenge :  Held,  that  the  chal- 
lenge should  be  disallowed,  as  a  matter  of  course. 

Etidbnce  to  be  Considered  must  be  Contained  in  a  Bill  of  Exokftioii&- 
Evidence  offered  in  a  criminal  case  in  support  of  objections  made  to  the 
ruling  of  the  court  can  only  be  considered  when  contained  in  a  bill  of 
exceptions. 

JtJKT— Objections  to — ^When  Waived. — Where  the  defendant  voluntarily 
accepted  the  jury  as  it  was  obtained,  waiving  all  exceptions:  £eid,thst 
he  could  not,  for  the  first  time,  object  in  this  court  that  the  jurors  weie 
not  selected  according  to  law. 

Deadly  Weapon — Question  of  Law  fob  the  Coubt. — ^As  a  general  mle,  the 
question  whether  a  particular  weapon  is  deadly  or  not  is  one  of  lavfof 
the  court  and  not  of  fact  for  the  jury. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  defendant  was  convicted  on  the  20th  day  of  April, 
1875,  of  the  crime  of  an  assault  witji  intent  to  kill  one 
George  Wallace,  and  sentenced  to  imprisonment  in  tho 
State  prison  for  the  term  of  one  year. 

P.  H.  Harris  and  L.  A.  Buckner,  for  Appellant. 
I.  The  district  court  erred  in  not  allowing  the  cballenge 
of  the  defendant  to  the  panel  of  the  trial  jury.     A  challfiBge 
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the  panel  can  be  founded  only  on  a  material  departure 
>iu  the  forms  prescribed  by  the  statute  in  respect  to  the 
awing  and  return  of  the  jury,  etc.  (1  Oomp.  L.,  Sec. 
47.)  '*  Form,"  in  the  above  section,  is  the  equivalent  of 
^de  or  manner.  The  manner  in  which  the  jury  should 
•ve  been  drawn  is  that  prescribed  in  ''An  Act  concerning 
ries,"  approved  March  5,  1873  (Stat.  1873,  126).  When 
L  act  requires  a  thing  to  be  done  in  a  particular  way,  that 
ay  alone  can  be  pursued.  (3  Brevard,  306-396;  15  Mass. 
L5;  9  Pickering,  496;  13  Pickering,  234:  3  Stewart  &  Por- 
.r,  13.) 

It  is  conceded  that  if  the  statement  had  shown  the  draw- 
ig  had  not  been  in  open  court,  the  error  would  have  been 
rell  assigned.  The  words  of  the  statute  are  plain  and 
Lcambiguous  that  a  challenge  to  the  panel  of  trial  jurors  can 
)e  founded  on  a  material  departure  from  the  forms  pre- 
icribed  by  statute  in  respect  to  the  drawing  and  return  of 
ihe  jury,  etc.  (1  Comp.  L.,  Sec.  1947.)  There  is  no  neces- 
sity of  resorting  to  technical  rules  of  construction;  the  legis- 
lative will  must  be  obeyed.  (3  Scammon,  161;  2  Peters, 
B62;  3  A.  K.  Marshall,  489;  1  Pickering,  45,  250;  9  Porter, 
266.) 

II.  A  trial  jury  for  the  oflfense  charged,  "  assault  with  in- 
tent to  kill,"  could  not  have  been  selected  out  of  the  num- 
ber mentioned  in  the  alleged  certificate  of  the  judge  and 
clerk.  (Sec.  7,  Laws  of  1875,  amending  Sec.  354,  Stats. 
1875, 118.) 

III.  The  court  erred  in  overruling  the  defendant's  motion 
unarrest  of  judgment.  Section  47,  as  amended  March  4, 
1873  (Stat.  1873,  118),  provides  for  a  class  of  crimes  termed 
generally,  "assaults  with  intent"  —  there  being  various 
linds — **  to  kill;  to  commit  rape;  with  a  deadly  weapon,  in- 
strument or  other  thing,  to  inflict  a  bodily  injury  where," 
®te.  The  indictment  must  be  direct  and  certain.  There  is 
1^0  such  oflense  as  "an  assault  with  a  deadly  weapon  with 
^tent  to  kill;"  and  the  indictment  comes  as  near  charging 
4e  last  oflfense  above*  named  as  it  does  the  first.  If  it 
^Wges  the  last,  then  it  is  a  misdemeanor. 
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IV.  It  is  not  true  as  a  matter  of  fact  that  because  a  knife 
has  a  blade  three  or  four  inches  long  it  is  a  deadly  weapon. 
A  jack-knife,  the  one  oflfered  in  evidence,  is  not  a  weapon. 
It  was  not  made  for  offense  or  defense.  It  may  be  used 
in  a  deadly  manner;  so  may  a  common  brass  pin.  Nor  is  it 
true  that  such  an  instrument,  in  the  bauds  of  an  ordinarily 
strong  and  active  man,  is  a  deadly  weapon  when  used  to  cut 
or  stab  another  with.  The  accident  of  the  person  who  nses 
it,  and  the  manner  in  which  it  is  used,  do  not  change  the 
character  of  the  instrument.  The  word  has  a  delBLnite  mean- 
ing, and  qualified  by  the  word  '*  deadly,"  has  a  technical 
meaning.  Bowie-knife  and  sword  are  deadly  instruments, 
because  they  are  designed  for  offense  and  defense. 

e/.  jB.  KiUrell,  AttorneT/'General,  for  Bespondent. 

I.  In  an  indictment  for  assault  with  intent  to  kill,  it  is 
not  necessary  to  set  out  a  present  ability  to  kill  or  to  inflict 
injury;  for  where  it  is  definitely  charged  that  an  assault 
has  been  made,  it  follows,  as  a  matter  of  course,  that  the 
** present  ability"  to  make  it  belonged  to  the  assaulting 
party. 

The  charge  of  ''an  assault  with  intent  to  kill"  is  clearly 
made  in  the  indictment,  and  in  no  manner  can  it  be  reasona- 
bly argued  that,  because  the  instrument  with  which  such 
assault  was  made  is  named  in  the  indictment,  it  is  there- 
fore vitiated  or  in  anywise  rendered  defective  or  insuffi- 
cient. The  words  *' a  deadly  weapon,"  and  '* a  knife, "are 
simply  surplusage,  and  therefore  do  not,  nor  cannot,  im- 
pair what  is  good.  (State  v.  Laivry,  4  Nev.  166.) 

If  the  indictment  is  certain  as  to  the  person  and  the 
offense  charged,  and  states  all  the  acts  necessary  to  consti- 
tute a  complete  offense,  it  contains  all  that  is  required  by 
the  criminal  practice  act.  {People  v.  FJdpps,  39  Cal.  326; 
People  V.  Murphy,  Id.  52.) 

II.  The  answer  to  the  objections  of  defendant  as  to  the 
mode  of  impaneling  the  jury,  is  found  in  the  fact  that  it 
does  not  appear  in  the  record  that  defendant  excepted  to,  or 
in  any  manner  objected  to  the  exercise  of  the  peremptory 


Oct.  1875.]         State  op  Nevada  v.  Eigg.  237 

Opinion  of  the  Court — Beatty,  J. 

challenge  of  Welch  by  the  counsel  for  the  State;  on  the 
contrary,  the  record  shows  that  defendant  consented  to  go 
to  trial  with  the  twelve  jurors  who  remained  after  Welch 
had  been  peremptorily  challenged  by  the  district  attorney. 

m.  The  panel  of  jurors  was  properly  drawn,  and  the  pro- 
visions of  the  "act  concerning  juries"  (1  0.  L.,  Sec.  1054) 
strictly  complied  with,  as  is  evident  by  the  certificate  of  the 
judge  and  clerk. 

IV.  There  is  no  bill  of  exceptions  accompanying  the 
transcript.  The  instructions  given  by  the  court  on  its  own 
motion  cannot  be  considered  by  the  appellate  tribunal,  be- 
cause they  constitute  no  part  of  the  record.    (8  Nev.  137.) 

In  the  absence  of  the  evidence,  it  must  be  presumed  that 
the  instructions  asked  to  be  given  by  the  prosecuting  attor- 
ney, and  actually  given  by  the  court,  are  warranted  by  and 
applicable  to  the  proofs,  unless  the  appellant  shows  that 
they  could  not  under  any  state  of  proof  have  been  correct. 
{Stale  V.  Forsha,  8  Nev.  137;  State  v.  Pierce,  Id.  302;  People 
V.  Long,  39  Cal.  697;  State  v.  Keith,  8  Nev.  15.) 

By  the  Court,  Beatty,  J. : 

The  defendant  appeals  from  a  conviction  upon  the  follow- 
ing indictment:  (After  the  title) :  ** Defendant  above  named 
is  accused  by  the  grand  jury  of  the  county  of  Humboldt 
of  a  felony,  committed  as  follows:  The  said  Peter  Eigg,  on 
the  13th  day  of  December,  a.d.  1874,  or  thereabouts,  at  the 
town  of  Winnemucca,  in  the  county  of  Humboldt,  State  of 
Nevada,  and  before  the  finding  of  this  indictment,  without 
authority  of  law  and  with  malice  aforethought,  did  feloni- 
ously assault  one  George  Wallace  with  a  deadly  weapon,  to 
wit,  a  knife,  in  the  hand  of  said  Peter  Kigg,  then  and  there 
held,  with  the  felonious  intent  then  and  there  to  kill  the 
said  George  Wallace,  against  the  jDcace,"  etc. 

To  this  indictment  the  defendant  interposed  the  following 
demurrer:  *  *  *  "And  for  cause  of  demurrer  charge 
that  the  indictment  in  the  above-entitled  action  does  not 
charge  any  public  offense  or  any  cause  of  action  against  the 
defendant,  in  this,  that  the  defendant  is  charged  with  an 
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assault  with  a  knife  with  intent  to  kill,  but  said  indictment 
fails  to  charge  defendant  with  a  present  ability  to  kill  or  to 
inflict  injury,  nor  does  it  charge  defendant  with  an  attempt 
to  kill  or  wound  or  maim  or  inflict  other  bodily  injury: 
Wherefore,"  etc. 

His  demurrer  was  overruled,  and  he  afterwards  moved  an 
arrest  of  judgment  on  substantially   the  same    grounds, 
which  motion  was    also    overruled.      These    ruKngs  are 
assigned  as  errors;  and  counsel  argue  that  there  is  no  such 
offense  as  "an  assault  wUh  a  deadly  toeapon  with  intent  to 
kill."    There  is,  however,  such  an  offense  as  an  assault  with 
intent  to  kill,  and  it  can  hardly  be  said  that  an  indictment 
does  not  charge  that  off'ense  merely  because  it  describes  the 
means  or  instrument  of  the  assault.     If  we  have  not  mis- 
taken the  meaning  of  counsel,  they  seem  to  think  that  it  id 
necessary  to  include  in  an  indictment  a  formal  statement  ot 
the  crime  of  which  the  defendant  is  accused,  according  to 
its  statutory  designation.     But  such  is  not  the  case.    The 
indictment,  after  the  title,  is  required  to  contain  only  a 
statement  of  the  acts  constituting  the  offense.     It  is  not  re- 
quired to  give  the  name  of  the  offense. 

The  indictment  in  this  case  follows  the  statutory  forto 
exactly,  mutatis  mutandis,  with  the  additional  allegation  that 
the  knife  is  a  deadly  weapon.     This  allegation  may  have 
been  unnecessary,  and  consequently  superfluous,  but  it  cer- 
tainly does  not  make  the  statement  of  the  acts  constituting 
the  offense  any  less  complete  than  it  would  have  been  with- 
out it.     On  the  other  hand,  it  does  go  to  some  extent  to 
meet  the  opposite  and  inconsistent  objection  of  the  defend- 
ant that  he  is  not  charged  with  a  present  ability  to  kill  or 
inflict  injury.     But  it  is  not  necessary  in  charging  an  assault 
to  allege  a  present  ability.  (Comp.  L.,  Sees.  1858-9,  and 
Wharton's  Precedents,  115.)     We  conclude  that  the  indict- 
ment was  good  on  special  demurrer,  and  if  so,  it  was  clearly 
good  on  motion  in  arrest  of  judgm^ent. 

The  next  error  assigned  is  the  disallowance  of  defend- 
ant's challenge  to  the  panel  of  trial  jurors.  The  minutes 
of  the  court,  included  in  the  record,  show  that  the  defend- 
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it  interposed  the  following  challenge  to  the  panel:  **The 
jfendant  challenges  the  panel  of  the  jury  on  material  de- 
irtures  from  the  forms  and  requirements  of  the  statute  in 
ispect  to  the  drawing  and  return  of  the  jury,  to  wit: 
he  certificate  of  the  drawing  does  not  show  that  the  names 
instituting  the  jury-list  of  the  county  were  written  on 
jparate  slips  of  paper  and  deposited  in  the  jury-box,  and 
lat  the  box  was  then  thoroughly  shaken,  and  that  then  the 
adge  and  clerk  alternately  drew  from  the  box  one  ballot 
intil"  the  proper  number  was  obtained.  This  challenge 
vas  denied,  and  after  argument  the  court  overruled  the  de- 
fendant's objections.  The  minutes  of  the  proceedings  upon 
he  trial  of  the  challenge  do  not  show  that  any  evidence 
t^as  offered  in  support  of  its  allegations,  if,  properly  con- 
trued,  it  alleges  anything.  And  if  the  minutes  had  shown 
tat  evidence  was  offered,  there  is  no  bill  of  exceptions  to 
liowwhat  the  evidence  was.  The  clerk,  it  is  true,  has 
>pied  into  the  transcript  a  paper  that  is  referred  to  by 
>unsel  as  the  ''certificate  of  the  drawing"  mentioned  in 
i^  challenge;  but  it  is  scarcely  necessary  to  say  that  the 
^rk's  certificate  does  not  make  it  a  part  of  the  record.  If 
"^ore  was  no  evidence  offered  in  support  of  the  challenge, 
^d,  so  far  as  we  can  know,  there  was  none,  it  should  have 
^en  disallowed  as  a  matter  of  course. 
The  district  court,  having  overruled  the  challenge  to  the 
^tiel,  proceeded  to  select  a  jury.  In  so  doing  the  prac- 
ce  under  the  old  jury  law  was  followed,  instead  of  that 
^'escribed  by  the  new  law.  The  defendant  makes  the  ob- 
'Ction  in  this  Court  for  the  first  time,  that  this  was  error. 
*Ut  his  objection  comes  too  late.  He  voluntarily  accepted 
ie  jury  as  it  was  obtained,  waiving  all  exceptions,  which 
®  had  a  right  to  do. 

Only  one  further  assignment  of  error  remains  to  be  no- 
iced.  The  court  charged  the  jury,  at  the  request  of  the 
^tate,  that  the  knife  produced  in  court  was  a  deadly  weapon, 
tad  if  they  found  that  defendant  used  that  knife  in  the 
«sault  charged,  then  he  used  a  deadly  weapon.  The 
)bjection  to  this  charge  is,  that  the  question,  whether 
Vol.  X.— 19 
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the  knife  produced  in  court  was  a  deadly  weapon,  was  a 
question  of  fact  for  the  jury  and  not  of  law  for  the  court; 
that  the  jury,  if  left  to  decide  it,  might  have  found  that  the 
knife  was  not  a  deadly  weapon,  and,  consequently,  would 
not  have  inferred  an  intent  to  kill.  But  we  find  it  laid 
down  in  Bishop's  Cr.  L.,  Sec.  335,  that  **the  question, 
whether  a  particular  weapon  is  deadly  or  not,  is  one  of  law 
for  the  court  and  not  of  fact  for  the  jury."  This  statement 
in  the  text  is  fully  borne  out  by  the  authorities  cited,  and 
no  decision  to  the  contrary  has  fallen  under  our  observa- 
tion. 

As  to  the  further  objection  that,  if  the  court  had  the 
right  to  decide  the  question,  it  decided  it  erroneously,  we 
can  only  say  that,  in  the  absence  of  a  bill  of  exceptions, 
containing  the  evidence  as  to  the  character  of  the  weapon, 
we  must  presume  that  the  decision  of  the  district  court  was 
correct.  In  indorsing  the  rule  above  quoted  from  Bishop's 
Criminal  Law,  we  take  occasion  to  add  that  it  is  probably 
subject  to  the  qualification,  that  where  the  character  of  the 
particular  weapon — whether  deadly  or  not — is  matter  of 
doubt,  or  depends  upon  the  manner  in  which  it  is  used,  the 
question  should  be  left  to  the  jury  under  a  more  general 
instruction  as  to  what  constitutes  a  deadly  weapon. 

The  judgment  is  affirmed. 


[No.  708.] 

S.  HEYDENFELDT,  Appellant,  v.  THE  DANET  GOLD 
AND  SILVER  MINING  COMPANY,  Eespondent. 

Sixteenth  and  Thibty-sixth  Sections— Enabling  Act  of  Congbess.— Ab- 
suming  that  the  proper  construction  of  section  seven  of  the  enabling 
act  of  Congress  (13  U.  S.  Stat.  32;  Stat,  of  Nev.  1864-5, 37)  is,  that  the 
grant  of  the  sixteenth  and  thirty-sixth  sections  took  effect  ahsolntely 
upon  the  admission  of  this  State  into  the  Union,  and  that  the  title  io 
said  lands  then  vested  in  this  State :  Held,  that  Congress  conld  there- 
after, with  the  consent  of  this  State,  prior  to  the  disposal  by  the  State 
of  any  of  the  lands  embraced  in  said  sections,  and  at  any  time  prior  to 
the  survey,  change  the  terms  of  the  grant. 

Idem — Construction  of  Act  op  Congbess  and  Statute  of  Nevada.-^!'* 
construing  the  act  of  Congress,  approved  July  4,  1866  (14  U.  S.  Stat. 
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85-6,  Sec.  5),  and  the  act  of  this  State,  approved  February  13,  1867 
(Stat,  of  Nev.  1867,  57) :  Held,  that  this  State,  in  accepting  the  grant, 
unequivocally  consented  to  the  reservation  by  Congress  of  the  mineral 
lands,  and  accepted  the  grant  with  all  the  conditions  and  reservations 
contained  in  said  act  of  Congress. 
!M— MiNEKAii  Lands. — If  it  be  conceded  that  the  State  had  a  vested  title 
to  the  mineral  lands  contained  in  the  sixteenth  and  thirty-sixth  sections, 
prior  to  the  act  of  February  13, 1867:  Held,  that  by  the  provisions  of  said 
act  it  relinquished  its  right  thereto,  and  thereby  agreed  to  accept  other 
lands  in  lieu  thereof;  that  the  passage  of  said  act  was  a  recognition  by 
the  legislature  of  this  State  of  the  validity  of  the  claim  made  by  the 
government  of  the  United  States  to  the  mineral  lands.  {Beatty,  J.,  dis- 
senting.) 
IM — Patent  issued  by  State  Conveys  no  Title  to  Minebal  Lands. — 
Where  plaintiff  claims  title  under  a  patent  issued  by  the  State  under 
and  by  virtue  of  the  statute  authorizing  the  conveyance  of  lands 
granted  by  the  enabling  act  of  Congress:  Held,  that  the  title  of  the 
State  to^  the  land  so  conveyed  was,  at  the  time  of  the  survey  thereof, 
subject  to  the  terms  and  conditions  imposed  by  the  act  of  Congress  of 
July  4,  1866;  and  as  said  land  was  then  rich  in  minerals,  and  was  in 
possession  of  defendant  for  mining  purposes,  the  plaintiff  acquired  no 
title  thereto  by  virtue  of  the  patent. 

Iff — Act  of  Conobess  July  4,  1866. — ^The  act  of  Congress  of  July  4, 
1866  (Sec.  5,  14  U.  S.  Stat.  85-6),  applies  to  all  grants  made  by  Con- 
gress to  this  State  where  the  lands  granted  had  not  been  surveyed  by 
the  government  of  the  United  States,  and  includes  the  grant  mentioned 
in  the  enabling  act. 

kc — Public  Lands. — The  word  "  public,**  as  used  in  said  act  of  Congress, 
is  applied  to  all  the  unsurveyed  lands,  whether  the  same  had  been  pre- 
'viously  granted  or  not,  and  is  used  to  distinguish  the  unsurveyed  from 
the  surveyed  and  segregated  lands,  where  the  rights  of  private  proprie- 
torship has  attached. 

kc — Section  3,  Abtiole  XI,  op  the  Constitution. — In  construing  section 
three,  Article  XI,  of  the  Constitution :  Held,  that  its  object  was  to  pre^ 
vent  the  legislature  from  passing  any  law  that  would  appropriate  the 
proceeds  received  by  the  State  from  the  sale  of  the  sixteenth  and  thirty- 
sixth  sections  to  any  other  than  educational  purposes. 
If — Act  op  Febbuaby  13,  Constitutional.  —  The  act  of  February  13, 
1867,  is  not  in  violation  of  the  above  section  of  the  Constitution;  there 
is  nothing  in  the  act  which  attempts  to  make  any  disposition  of  the  six- 
teenth and  thirty-sixth  sections  for  any  other  than  educational  purposes. 
(Beatty,  J.,  dissenting.) 

Appeal  from  the  District  Court  of  the  First  Judicial 
jtrict,  Storey  County. 

fbe  facts  are  sufficiently  stated  in  the  opinion. 
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Lewis  &  Deal,  for  Appellant. 

I.  The  land  in  question,  being  part  of  the  sixteenth  sec- 
tion, was  granted  to  the  State  of  Nevada  by  section  seven 
of  the  enabling  act  of  1864.  The  patent  issued  by  the  State 
makes  a  prima  facie  case  for  the  plaintiff.  It  cannot  be  de- 
nied that  if  the  grant  be  a  present  grant,  in  the  proper  and 
legal  signification  of  the  word  present,  the  land  then  passed 
to  the  State  by  the  act  granting  it,  and  at  the  time  it  became 
a  law. 

It  becomes  necessary,  therefore,  to  inquire  whether  the 
grant  was  absolute  and  in  prcesenti,  or  whether  it  was  con- 
tingent— only  to  take  effect  in  case  ihe  land  should  not,  at 
the  time  of  survey,  have  been  sold  or  otherwise  disposed  of 
by  act  of  Congress. 

We  claim:  First.  That  the  grant  to  the  State  is  in  the 
nature  of  a  contract,  and  should,  therefore,  be  construed  as 
are  ordinary  contracts  or  instruments  between  individuals. 
Second.  That  it  should  be  liberally  construed  in  favor  of 
the  grantee;  if  not,  that  it  should,  at  any  rate,  be  construed 
as  an  ordinary  act  of  Congress.  Third.  That  the  language 
employed  is  of  a  present  grant,  and  is  in  nowise  ambiguous. 

II.  That  the  grant  to  the  State  is  in  the  nature  of  a  contract 
there  can  be  little,  if  any,  controversy.  It  is  so  held  to  be, 
and  we  know  of  no  authorities  to  the  contrary.  (3  Parsons 
on  Contracts,  527;  Fletcher  v.  Peck,  6  Cranch,  137;  18Cal. 
613.) 

III.  The  grant  being  one  for  the  public  good,  made  by 
the  grace  of  the  Federal  government,  without  solicitation 
by  the  State,  and  being  an  act  of  Congress,  and  not  merely 
of  the  executive,  it  should  be  liberally  construed  in  favor  of 
the  grantee.  {Hyman  v.  Beed,  13  Cal.  444;  3  Washb.on 
Keal  Property,  top  page  172,  marginal  page  525,  3d  ed.) 

IV.  The  words  of  this  grant  are  unequivocally  words  of 
present  grant.  **Are  hereby  granted"  can  admit  of  no 
other  construction  than  that  the  grant  is  made  and  consum- 
mated by  the  act.  Is  it  not  a  self-evident  proposition  that 
the  act  in  question  divested  the  general  government  of  all 
its  title  to  the  land  designated  in  the  grant? 
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In  construing  similar  language  employed  in  a  congres- 
Lonal  grant  to  the  State  of  Wisconsin,  the  Supreme  Court 
f  the  United  States,  in  Schulenberg  v.  Harriman  (21  Wall. 
4),  say:  "That  the  act  of  Congress  of  June  3,  1856,  passed 

present  interest  in  the  lands  designated,  there  can  be  no 
oubt.  The  language  used  imports  a  present  grant  and 
dmits  of  no  other  meaning.  The  language  of  the  first  sec- 
^on  is,  *That  there  be  and  is  hereby  granted  to  the  State 
f  Wisconsin,'  the  lands  specified.  The  third  section  declares 
that  the  said  lands  Iiereby  granted  to  said  State  shall  be 
ubject  to  the  disposal  of  the  legislature  thereof.*  And  the 
ourth  section  provides  in  what  manner  sales  shall  be  made, 
md  enacts  that  *  if  the  road  be  not  completed  within  ten* 
i^ears,  no  further  sales  shall  be  made,  and  the  lands  unsold 
jhall  revert  to  the  United  States.'  The  power  of  disposal 
md  the  provision  for  the  lands  reverting  both  imply  what 
lie  first  section  in  terms  declares,  that  the  grant  is  made, 
bat  is,  that  the  title  is  transferred,  to  the  State.  It  is  true 
lat  the  route  of  the  railroad,  for  the  construQtion  of  which 
ie  grant  was  made,  was  yet  to  be  designated,  and  until 
ich  designation  the  title  did  not  attach  to  any  specific  tracts 
*  land.  The  title  passed  to  the  sections  to  be  afterwards  Ip- 
'•ted;  when  the  route  was  fixed  their  legation  became  cer- 
in,  and  the  title  which  was  previously  imperfect  acquired 
'ecision  and  became  attached  to  the  land." 
It  will  be  seen  from  this  language  of  the  Supreme  Court 
lat  no  doubt  seemed  to  be  entertained  that  the  grant  in 
Lat  case,  so  far  as  the  United  States  was  concerned,  was  a 
"esent  grant;  that  the  title  passed  out  of  the  government 
>twithstanding  the  land  granted  was  not  at  the  time  desig- 
tted,  consequently  it  could  not  afterwards  grant  or  sell  the 
^e  land  to  another. 

But  the  following  language  still  more  clearly  shows  the 
ews  entertained  by  the  court  on  this  question.  Judge 
leld,  who  delivered  the  opinion,  after  reviewing  several 
«es,  goes  on  to  say:  ** Numerous  other  decisions  might  be 
ted  to  the  same  purport.  They  establish  the  conclusion 
at  unless  there  are  other  clauses  in  a  statute  restraining 
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the  operation  of  words  of  present  grant,  these  must  be  taken 
in  their  natural  sense  to  import  an  immediate  transfer  of 
title,  although  subsequent  proceedings  may  be  required  to 
give  precision  to  that  title  and  attach  it  to  specific  tracts. 
No  individual  can  call  in  question  the  validitj  of  the  pro- 
ceedings by  which  precision  is  thus  given  to  the  title  when 
the  United  States  are  satisfied  with  them. 

"The  rules  applicable  to  private  transactions,  which  re- 
gard grants  of  future  application— of  lands  to  be  afterwards 
designated — as  mere  contracts  to  convey,  and  not  as  actual 
conveyances,  are  founded  upon  the  common  law,  which  re- 
quires the  possibility  of  present  identification  of  the  prop- 
erty to  the  validity  of  its  transfer.  A  legislative  grant 
operates  as  a  law  as  well  as  a  transfer  of  the  property,  and 
has  such  force  as  the  intent  of  the  legislature  requires." 

This  language  of  the  court  clearly  shows  that  it  was  of  the 
opinion  that  a  legislative  grant  may  completely  transfer  the 
title,  may  be  a  grant  inprceserUi,  although  the  land  granted 
may  not  be  identified,  otherwise  why  should  the  court  say 
that  there  is  a  distinction  between  the  common  law,  in  this 
respect,  and  a  grant  by  the  legislature?  Suppose,  after  the 
grant  to  this  State,  Congress  had  passed  another  act  grant- 
ing the  sixteenth  and  thirty-sixth  sections  by  name  to  an- 
other party,  would  any  court  hesitate  in  holding  that  such 
second  grant  was  absolutely  void  on  its  face?  It  seems  to 
us  not;  and  if  so,  does  it  not  prove  that  it  could  not  by  any 
other  act,  or  in  any  other  manner,  interfere  with  the  title 
which  it  had  granted  to  the  State? 

Again,  in  the  case  of  Langdeau  v.  Banes  (21  Wall.  521),  the 
same-  court  says: 

**If  the  claim  be  to  land  with  defined  boundaries,  or 
capable  of  identification,  the  legislative  confirmation  per- 
fects the  title  to  the  particular  tract,  and  a  subsequent 
patent  is  only  documentary  evidence  of  that  title.  If  the 
claim  be  to  quantity,  and  not  to  a  specific  tract  capable  of 
identification,  a  segregation  by  survey  will  be  required,  and 
the  confirmation  will  then  immediately  attach  the  title  to 
the  land  segregated." 
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Here  is  certainly  authority,  if  any  be  necessary,  to  sus- 
tain the  proposition  attempted  to  be  established  by  us.  It 
is  true  that  in  the  act  involved  in  the  case  of  Schulenberg  v. 
Hdrriman,  there  were  provisions  which  are  not  contained  in 
our  law,  but  it  will  be  observed  the  weight  of  the  opinion 
rests  upon  language  precisely  like  that  in  the  grant  to  the 
State  of  Nevada;  and  the  court  says  of  the  other  provisions 
that  they  only  implf/  what  the  words  like  those  in  our  grant 
in  terms  declare.  And  nothing  is  more  obvious  than  that  the 
court  in  that  case  did  not  consider  the  fact  that  the  land 
granted  had  not  been  surveyed  or  identified,  as  of  any  con- 
sequence, but  based  its  conclusion  almost  entirely  upon  the 
words  of  present  grant,  similar  to  those  in  the  act  under 
which  we  claim. 

And  again,  the  words,  **when  such  sections  Jiave  been  sold 
or  otherwise  disposed  of,  other  lands  shall  be  taken  in  lieu," 
strengthen  the  conclusion  that  Congress  intended  a  present 
grant,  and  not  a  grant  of  such  land  as  might  at  some  future 
time  be  found  not  to  have  been  **  sold  or  otherwise  dis- 
posed of." 

If  it  were  intended  that  the  grant  should  only  carry  such 
land  as  might  be  entirely  undisposed  of  at  some  future 
time,  it  is  only  fair  to  say  that  the  correct  tense  to  convey 
that  intention  would  have  been  used.  In  that  case  it  should 
have  used  the  future-perfect,  and  the  sentence  quoted  should 
read,  **  When  such  sections  67iaZi  have  been  sold  or  otherwise 
disposed  of,"  instead  of  "have  been,"  etc.  The  present- 
perfect  **have  been,"  as  used  in  this  grant,  certainly  indi- 
cates an  act  completed  at  the  time  the  grant  was  made. 

So  far  as  sections  sixteen  and  thirfcy-six  are  concerned, 
the  grant  is  unequivocally  in  prcesenti;  as  to  lands  taken  in 
lieu  of  said  sections  the  grant  could  not,  perhaps,  by  the 
very  language  of  the  grant  itself,  be  a  present  grant,  be- 
cause they  were  afterwards  to  be  selected  by  the  State;  and 
the  lands  to  be  selected  were,  of  course,  uncertain  both  in 
respect  to  quantity  and  location. 

But  it  is  claimed  by  counsel  for  respondent  that  the  con- 
struction put  upon  the  grant  by  us  would  render  the  sen- 
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tence,  **When  such  sections  have  been  sold  or  otherwise 
disposed  of  by  act  of  Congress,  other  lands  shall  be  taken 
in  lieu  thereof,"  utterly  nugatory  and  superfluous,  because 
it  is  said,  at  the  time  of  the  grant,  no  land  had  been  sold 
or  otherwise  disposed  of  in  this  State. 

The  most  conclusive  answer  to  the  position  taken  by 
counsel  on  this  point  is,  that  it  was  not  shown  on  the  trial 
that  no  lands  had  been  sold  or  otherwise  disposed  of  in  this 
State,  and  surely  the  burden  of  making  such  showing  was 
upon  the  defendant,  as  it  relies  upon  such  fact  for  the  pur- 
pose of  giving  constniction  to  the  grant  under  which  the 
plaintiff  claims.  The  language  of  the  grant,  we  claim,  is 
clear;  consequently  it  was  unnecessary  for  the  plaintiff  to 
make  any  proof  of  extraneous  facts  for  the  purpose  of  aid-  ^ 
ing  in  its  construction,  and  especially  not  of  the  fact  that 
no  sales  of  public  land  had  been  made  in  this  State,  at  the 
time  of  such  grant,  because  it  would  in  nowise  assist  his 
case.  But  the  defendant  relies  upon  such  fact  for  the  pur- 
pose of  aiding  and  supporting  a  construction  of  the  grant 
favorable  to  it  alone,  and  to  show,  also,  that  its  plain 
words  were  used  in  a  sense  not  warranted  by  grammatical 
rules.  Such  being  the  case,  it  was  certainly  incumbent  on 
the  defendant  to  show  that  the  fact  which  it  is  claimed 
would  so  control  the  words  of  the  grant,  and  authorize  a 
construction  in  its  favor,  really  existed.  Again,  if  the  words 
of  a  grant  are  plain,  they  alone  should  govern,  and  no  ex- 
traneous fact  or  circumstance  should  be  resorted  to  for  the 
purpose  of  placing  an  unusual  construction  upon  them.  (2 
Parsons  on  Contracts,  494,  6th  ed. ;  Whitney  v.  IFhUney,  U 
Mass.,  and  note.) 

Now  then,  if  Congress  could  make  a  present  grant  of 
lands  not  identified,  or  which,  as  the  Supreme  Court  say  in 
the  case  of  .Schulenberg  v.  Harriman,  require  a  survey  to 
locate  them;  or  if  it  can  divest  the  government  of  the  title 
to  such  lands,  how  can  the  fact  that  no  survey  had  been 
made  warrant  the  conclusion  that  it  did  not  intend  a  present 
grant  of  such  lands,  when  the  words  employed  by  it  admit 
of  no  other  construction  than  it  did  so  intend? 
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And  the  anttiorities  we  have  referred  to  warrant  the  con- 
laion  that  if  the  general  government  used  words  of  present 
ant,  or  intended  a  grant  in  prasserUi,  it  will  be  held  to  be 
ch,  notwithstanding  the  title  could  not  vest  in  a  grantee; 
d  when  such  grant  is  made,  the  government  could  not 
terwards  dispose  of  the  lands  so  granted  to  any  other  per- 
n,  as  it  is  claimed  in  this  case  was  done  by  the  act  of  1866. 
However,  here  the  description  of  the  land  was  sufficient, 
'  rather  it  was  sufficiently  identified  at  the  time  of  the 
•ant;  for,  in  law,  everything  is  certain  which  can  be  made 
irtain.  {Sterling  v.  Blair ^  4  Bibb.  288;  Armstrong  v.  Mudd, 
)  B.Monroe,  144.) 

The  sixteenth  and  thirty-sixth  sections  in  each  township 
)iLld  certainly  have  been  located  or  identified  by  any  sur- 
3yor,  under  the  system  of  survey  adopted  by  the  United 
bites,  and  existing  at  the  time  of  the  grant  to  the  State  of 
evada;  so  that  under  the  strictest  rule  of  the  common 
.w,  even,  the  want  of  the  survey  and  location  would  not 
ave  the  effect  to  postpone  the  operation  of  the  grant,  pro- 
ded  its  words  constituted  it  one  in  prcesenti.  In  support 
E  the  view  that  the  grant  was  one  in  prcesenti,  see  Higgins 
Houghton,  25  Cal.  255;  Feeder  v.  Guppy,  3  Wise.  502; 
^hvlenberg  v.  Harriman,  supra;  Langdeau  v.  Hanes,  supra; 
umme^a  v.  Dickinson,  9  Cal.  554;  Owens  v.  Jackson,  9  Cal. 
53;  Kemon  v.  Griffith,  27  Cal.  87;  Sherman  v.  Buick,  45 
al.  656;  Thompson  v.  True,  48  Cal.  601. 
V.  That  in  a  grant  of  this  kind  it  is  not  necessary  that 
«re  should  be  a  grantee,  we  refer  the  court  to  the  following 
ses:  Tnon  of  PawUt  v.  Clark^  9  Cranch,  292;  White's 
''Ssees  V.  Cincinnati,  6  Peters,  431 ;  McGirr  v.  Aaron,  1 
mn..  Pen.  &  W.  49;  Wetman  v.  Lex,  17  Sergt.  &  Eawle, 
;  Burr's  Eocecutors  v.  Smith,  7  Vt.  241;  Inglis  v.  Sailors' 
^ug  Harbor,  3  Petets's  S.  C.  K.  99;  Shapleigh  v.  Pillshury, 
Greenleaf,  271;  JRice  v.  Osgood,  9  Mass.  38;  Veeder  v^ 
^ppy,  3  Wise.  502. 

Vi.  It  is,  however,  claimed  that  if  the  land  in  question 
s  granted  by  the  act  of  1864,  and  that  it  was  a  present 
int,  still,  by  the  act  of  its  legislature  of  February  13, 
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1867,  the  state  relinquished  such  grant,  or  rather  accepted 
it  with  the  conditions  imposed  by  a  subsequent  act  of  Con- 
gress approved  July  6,  1866. 

"We  answer  to  this  position :  First.  That  the  act  of  Con- 
gress referred  to  is  clearly  prospective  in  its  terms,  applying 
only  to  future  acts  or  grants.  Not  a  word  appears  in  it  in- 
dicating that  grants  already  made  were  to  be  affected  hj  it. 
And,  indeed,  the  act  does  not  purport  to  annul  any  grants,' 
but  only  to  regulate  the  survey  of  public  lands  afterwards 
to  be  made.  We  do  not  deny  that  the  legislature  of  this 
State,  in  accepting  the  grant,  appeared  to  think  that  some 
qualification  was  attached  to  the  grant  already  made  to  the 
State;  but  if  none  were  made,  the  fact  that  the  legislatore 
thought  so  cannot  create  such  qualifications. 

Second.  The  law  clearly  only  applies  to  land  belonging  to 
the  United  States  at  the  time  of  the  last  act,  mentioning,  as 
it  does,  only  the  public  lands;  hence,  if  the  sixteenth  and 
thirty-sixth  sections  had  already  been  granted  the  act  did 
not  affect  them,  or  the  title  to  them,  for  they  were  no  longer 
public  land. 

But  suppose  it  to  be  true  that  Congress  intended  by  this 
last  act  to  annul  grants  already  made  to  the  State  (a  concla- 
sion  not  warranted  by  any  word  in  the  statute);  in  other 
words,  suppose  it  had  in  terms  declared   that  the  grants 
of  the  sixteenth  and  thirty-sixth  sections,  heretofore  made 
to  the  State,  should  be  annulled,  and  the  State  had,  by  the 
act  of  February  13,  1867,  approved  such  act  of  Congress, 
we  still  say  that  the  whole  proceeding  would  have  been  void 
and  of  no  force  under  our  Constitution,  because  the  landd 
granted  by  the  enabling  act  were,  by  the  Constitution,  irr©^ 
vocably  appropriated  for   the   benefit  of  public  school - 
(Const.  Nev.,  Art.  XI,  Sec.  3.) 

It  will  be  seen  upon  examination  of  this  section  thatsec?^ 
tions  sixteen  and  thirty-six  are  set  apart  for  the  purpo*^ 
mentioned.     Now,  it  needs  no  argument  to  show  that  thos^ 
sections  having  been  thus  appropriated  by  the  Constitutioii* 
no  act  of  the  legislature  of  Nevada,  nor  of  the  legislature 
and  Congress  combined,  could  divest  the  State  of  the  titJ^ 
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3  the  land  so  appropriated;  that  the  legislature  coald  oalj 
ontrol  it  for  the  purposes  designated  in  the  section  itself, 
'o  allow  the  legislature  to  relinquish  its  title  to  these  lands 
'oold  simply  be  to  allow  it  to  alter  the  Constitution  of  the 
;tate. 

Nor  will  it  do  to  say  that  because  the  legislature  may 
ave  the  power  to  dispose  of  those  lands  therefore  it  could 
elinquish  its  title  to  them.  We  say  it  had  no  power  to 
eal  with  them,  except  for  the  benefit  of  schools,  and  it 
annot  be  said  that  to  relinquish  its  title  for  another  pur- 
>ose  comes  within  such  power  of  disposition.  Nor  will  it 
Lo  to  say  that  it  could  relinquish  its  title  to  the  sixteenth  and 
hirty-sixth  sections,  and  take  other  lands  in  lieu  thereof. 
!f  it  could  so  exchange  the  lands,  it  could  dispose  of  them 
n  any  other  way  that  it  might  think  proper;  whereas,  we 
jlaim,  that  as  to  those  lands  the  State  was  equitably  a  trus- 
tee, holding  those  particular  sections  for  one,  and  only  one, 
purpose — that  of  public  schools. 

Vn.  In  support  of  the  proposition  that  mineral  land,  like 
any  other,  will  pass  by  a  grant  of  this  kind,  we  refer  the 
court  to  Cooper  v.  BobertSy  18  Howard;  Sherman  v.  Buick^ 
45  Gal.;  Higgina  v.  Houghton^  25  CaL 

(7.  E.  De  Long,  for  Eespondent. 

I.  Counsel  for  appellant  in  their  opening  argument  as- 
Ume  three  positions  as  true,  viz. : 

1st.  That  a  grant  of  lands  to  a  State  is  in  the  nature  of 

contract. 

2d.  That  such  grants  should  be  liberally  construed  in 
3tTor  of  the  grantee;  and 

3d.  That  the  language  employed  in  the  enabling  act  is 
bat  of  a  present  grant  and  unambiguous. 

The  first  of  these  positions,  if  true,  subjects  the  appellant 
t  once  to  the  plain  rule,  that  to  make  a  contract  requires 
he  existence  and  agreement  of  at  least  tioo  parties  capable  of 
ontracting.  It  also  subjects  the  parties  to  the  law  of  con- 
tracts, and  therefore  grants  may  be  of  as  various  kinds  as 
>rdinary  contracts;  that  is,  they  may  be  executed  or  exec- 
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titory,  and  they  may  be  changed  or  varied  by  subsequent: 
agreements,  which  changes  may  be  found  to  have  occurred 
upon  proof  of  a  proposal  by  one  party  to  changes,  and  rati- 
fication or  long-continued  acquiescence  be  shown  on  the  par^ 
of  the  other  party;  or  by  proof  that  an  unexecuted  contract 
is  changed  by  one  of  the  contracting  parties,  and  followed 
by  an  acceptance  on  the  part  of  the  other  of  the  fruits  of  the 
contract  without  objection  to  the  change  or  upon  a  specific 
consent  thereto. 

The  second  position  I  entirely  challenge,  and  deny  that 
it  is  law. 

The  author  in  2  Greenleaf  s  Cruise,  912,  lays  down  the 
following  rule:  **The  king's  grants  are  construed  inayeiy 
different  manner  from  conveyances  made  between  private 
subjects,  for  being  matter  of  record  they  ought  to  contain 
the  utmost  truth  and  certainty;  and  as  they  chiefly  proceed 
from  the  bounty  of  the  Crown,  they  have  at  all  times  been 
construed  most  favoraUjf  for  the  king,  and  against  the  grantee^ 
contrary  to  the  manner  in  which  all  other  assurances  are 
construed." 

That  this  was  and  is  the  common  law  rule  cannot  be  suc- 
cessfully disputed.  That  this  rule  has  been  accepted  and 
adopted  by  the  Supreme  Court  of  the  United  States  in  one 
of  the  most  celebrated  cases  ever  decided  by  that  court,  is 
also  true.  (Vide  Ihe  Charles  River  Bridge  Corporationy' 
The  Warren  Bridge  Corporation^  11  Peters,  420.) 

This  case,  however,  was  not  the  first  in  which  that  court 
laid  down  this  rule.  (Vide  The  United  States  v.  ArredondOf 
6  Peters,  691,  in  which  case  it  is  said  that  "in  grants  by 
the  public,  nothing  passes  by  implication."  See  also  Hogan 
V.  Campbell,  8  Port.  (Ala.)  34;  Bice  y.  Bailroad  Co.,  1  Black, 
379,  380;  2  Blackstone's  Com.,  Sec.  347;  2  Hilliard  on  Eeal 
Property,  369,  Sec.  56.) 

II.  The  language  of  the  enabling  act  is  not  that  of  a  pres- 
ent grant.  The  words  "shall  be  and  are  hereby  granted," 
are,  I  admit,  words  of  a  present  grant  when  occuiring 
disassociated  from  other  language;  but  when  used  as  ihej 
were  in  this  case  in  a  statute  which  might  never  become  a 
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d  law,  as  the  inhabitants  of  the  then  Territory  of  Nevada 
;ht  never  have  availed  themselves  of  the  privileges  con- 
ned upon  them  by  that  act,  and  as  the  whole  scope  and 
port  of  the  act  of  Congress  was  one  depending  upon  and 
king  to  the  happening  of  future  events,  it  is  an  abuse  of 
guage  to  claim  that  it  was  a  present  grant.     At  the  time 

act  was  passed  there  was  no  grantee  in  existence;  the 
ntee  named  might  never  have  an  existence,  and  the  stat- 

become  as  nugatory  as  a  similar  act  passed  the  same 
'by  the  same  Congress  conferring  similar  rights  upon 

people  of  the  Territory  of  Colorado.  (See  13  U.  S. 
tutes,  32.) 

Lgain.  The  language  in  the  act  under  consideration  is 
more  applicable  to  sections  sixteen  and  thirty-six  than 
thd  other  lands  contiguous  thereto,  which  the  State  was 
receive  in  lieu,  in  the  event  such  sections  had  been  sold 
otherwise  disposed  of. 

Certainly  the  government  of  the  United  States  did  not 
snd  by  this  statute  to  grant  to  the  State  of  Nevada  any 
re  lands  in  the  aggregate  than  all  of  sections  sixteen  and 
rty-six  in  each  township  would  amount  to.  This  language 
n  does  render  this  grant  ambiguous  to  the  extent  at  least 
t  it  looks  to  an  ascertainment  in  some  manner  of  certain 
ts  before  the  grant  could  be  given  an  operation  upon  any 
tain  lands.  Even  giving  the  grant  the  construction 
msel  claim  for  it,  and  it  is  not  pretended  that  any  por- 
Q  of  these  sections  sixteen  or  thirty-six  were  granted  to 
'  State  of  Nevada  if  at  the  date  of  the  passage  of  the  en- 
ing  act  any  such  portion  of  such  sections  had  been  sold 
otherwise  disposed  of,  in  such  an  event  other  lands  were 
mted.  What  other  lands?  Who  was  to  determine  this; 
I  how  and  when  was  this  to  be  determined  ? 
s  it  fair  to  presume  that  Congress  intended  to  give  this 
int  a  present  effect,  when  there  was  no  person  to  receive 
'  thing  granted;  when  there  might  never  be  a  grantee; 
e^  the  thing  granted  was  not  ascertained,  and  could  not 
for  a  long  time  at  least;  and  when  the  grant  was  so  in- 
iuite,  that  until  rendered  definite  Congress  would  practi- 
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cally  be  estopped  from  disposing  of  any  of  the  remainder 
of  the  public  domain  in  order  to  give  this  grantee,  first,  the 
specific  sections  mentioned,  in  the  event  they  were  not 
already  granted;  and  secondly,  contiguous  lands  if  they 
were  granted  ? 

How  can  the  grant  to  the  State  of  Nevada  be  construed 
otherwise  than  as  a  grant  of  quantity? 

It  cannot  be  said  to  be  a  grant  of  specific  lands,  because 
in  one  event  sections  sixteen  and  thirty-six  in  each  town- 
ship passed;  but  in  another  event  entirely  different  lands 
were  to  pass.  The  State  simply  obtained  by  that  grant  a 
certain  quantity  of  lands,  and  as  the  court  in  this  case  say, 
a  survey  and  segregation  became  necessary  in  order  to  at- 
tach the  title  to  any  specific  lands. 

If  the  title  did  not  pass  out  of  the  United  States  and  into 
the  State  of  Nevada  before  such  segregation  and  survey, 
then  it  of  course  remained  in  the  United  States,  and  tbt 
authority  retained  still  its  power  of  disposition  of  the  pub- 
lic domain  wholly  untrammeled,  except  that  it  was  bound 
in  the  event  of  its  having  disposed  of  any  of  the  specified 
sections  before  survey,  to  grant  the  State  of  Nevada  other 
lands  equal  in  quantity  and  as  contiguous  as  possible  in 
lieu  thereof. 

Counsel  seek  to  strengthen  their  case  by  reference  to  the 
tense  of  the  exception  contained  in  the  grant.  They  claim 
that  the  words,  **have  been  disposed  of,"  refer  to  the  date 
of  the  grant  and  not  to  the  date  of  its  application,  h 
other  words,  they  claim  that  sections  sixteen  and  thirty-six 
were  granted,  unless  when  the  enabling  act  was  passed  they 
were  in  whole  or  in  part  sold  or  otherwise  disposed  of.  I 
claim,  on  the  contrary,  that  without  reference  to  subse- 
quent acts  of  Congress  or  other  matters  extraneous  of  the 
statute,  this  language  does  not  bear  the  import  counsel 
would  attach. 

The  language,  "  shall  be  and  are  hereby  granted,"  was  not 
used  or  intended  to  be  understood  as  in  the  present  tense, 
although  thus  sounding  grammatically;  and  why  not?  Be- 
cause there  was  no  grantee  to   take  the  thing.     The  act 
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oked  to  the  creation  of  a  grantee;  and  by  no  possibility 
n  it  be  reasonably  claimed  that  in  a  strict  sense  it  was 
led  or  intended  to  be  considered  as  having  a  present  eflfect 

the  date  of  the  grant.  The  same  reasoning  applies  with 
en  greater  force  to  the  additional  language,  **have  been 
Id  or  otherwise  disposed  of." 

Certainly  Congress  did  not  intend  to  prohibit  itself  from 
Uing  or  disposing  of  any  public  lands  in  this  then  Terri- 
ry,  after  the  passage  of  that  act  and  before  the  question 
lould  be  finally  decided  as  to  whether  the  people  of  Ne- 
wla  would  form  a  State  government  and  be  admitted  into 
0  Union  as  a  State.  It  might  be  years  before  the  hap- 
ming  of  this  event,  and  yet  if  counsel  are  correct  in  their 
mstruction,  although  the  fee  has  not  nor  could  not  have 
issed  out  of  the  United  States,  yet  it,  the  government,  by 
3  own  act  had  placed  its  powers  in  abeyance  so  completely 
lat  it  could  not  sell  or  otherwise  dispose  of  any  of  the 
ibUc  domain  within  this  Territory,  that  might,  if  Nevada 
lould  become  a  State,  and  if  the  public  surveys  were  at 
ly  time  thereafter  extended  therein,  happen  to  fall  within 
Jrtain  township  section  lines. 

Is  it  not  the  fairer  construction  to  say  that  this  language 
ironghout  was  intended  to  apply  to  that  moment  of  time 
ken  the  grant  attached,  or,  as  the  Supreme  Court  say  in 
le  case  of  Schulenbergy.  Harriman,  when  **the  title,  which 
as  previously  imperfect,  acquired  precision  and  became 
tached  to  the  land"?  Under  the  construction  counsel 
aim,  what  results  follow?  The  United  States  in  a 
oment  parts  with  its  title  to  an  unknown  tract  of  land. 
0  other  person  acquires  that  title,  for  some  time  at  least, 
^ien  it  does  acquire  the  title,  neither  grantor  nor  grantee 
^r  a  great  length  of  time  know  what  has  been  parted  with 
Y  the  one,  or  received  by  the  other.  The  grantor  is  para- 
zed  in  its  power  of  disposing  of  the  public  domain,  lest 

by  chance  should  dispose  of  something  already  granted. 

Citizens  of  the  United  States  residing  and  doing  busi- 
®8s  in  the  new  State  prior  to  the  surveys  occupy  and  im- 
fove  the  public  domain  at  the  risk  of  losing  everything 
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they  posj^ess,  if,  when  the  surveys  are  subsequently  made, 
it  so  chance  that  they  are  upon  the  granted  lands.  They 
cannot  tell  where  to  go,  or  what  to  do.  Appealing  to  the 
United  States  they  can  obtain  no  relief  or  guidance  what- 
soever; and  even  the  State  authorities  are  powerless  to  advise 
them  relative  to  their  rights.  A  scene  of  confusion  follows, 
to  settle  down  by  degrees  as  the  public  surveys  are  made; 
and  two  men  equally  innocent  of  any  wrong  intent,  the  one 
happening  to  be  without,  and  the  other  within  some  charmed 
circle  of  a  sixteenth  or  thirty-sixth  section,  as  established 
by  survey,  differ  in  this :  that  one  is  lucky  and  keeps  all  he 
has;  and  the  other  is  unlucky  and  loses  his  possessions. and 
labor  of  years.  It  is  preposterous  to  assume  that  Congress 
ever  intended  to  legislate  so  as  to  produce  any  such  evil 
and  ridiculous  consequences. 

Beyond  this,  I  claim  that  this  language  employed  in  the 
act  of  Congress  can  onlv  be  given  a  meaning  such  as  I 
claim  for  it,  because  at  tne  date  of  the  passage  of  the  en- 
abling act,  Congress  had  not  sold  or  otherwise  disposed  of 
any  of  the  public  domain  within  the  then  Territory  of  Ne- 
vada; and  to  give  it  the  other  construction  would  be  to 
convict  Congress  of  having  done  an  ignorant,  foolish  act. 
(Smith's  Com.,  Sees.  486,  488,) 

In  the  absence  of  any  evidence  upon  the  point  at  all  I 
cannot  believe  that  the  court  will  presume  that  lands  irith- 
in  this  State  had  been  sold  or  disposed  of.  If  the  appel- 
lant could  have  shown  upon  the  trial  of  this  cause  that  any 
such  sale  or  disposition  had  been  made,  it  would  have 
aided  his  cause  to  the  extent  that  it  would  have  rendered  it 
possible  for  Congress  by  that  clause  in  the  grant  to  havere- 
ferred  to  lands  at  that  time  sold  or  disposed  of;  whereas, 
without  such  showing  and  with  no  presumption  in  favor 
of  any  such  fact,  it  makes  such  a  construction  one  simply 
ridiculous. 

Is  it  not  the  more  harmonious  and  consistent  construc- 
tion to  place  upon  this  whole  grant  to  say  that  what  Con- 
gress meant  by  this  section  was  to  give  to  the  State  of 
Nevada  so  much  land  as  the  aggregate  of  the  sixteenth  and 


5t.  1875.]  Heydenpeldt  v.  Daney  G.  &  S.  M.  Co.       305 

Argument  for  Kespondent. 

irty-sixth  sections  would  amount  to?  In  all  cases  giving 
3  identical  sections  themselves  when  the  land  was  sur- 
ged, and  for  the  first  time  in  a  final  condition  to  pass  to 
3  grantee  provided  no  other  disposition  had,  in  the  mean- 
Qe,  been  made  by  Congress  of  the  whole  or  any  part  of 
ch  sections  ? 

111.  Appellant's  counsel  next  proceed  to  maintain  the 
©position  that  there  may  be  a  grant  without  a  grantee  in 
?6,  and  in  support  of  that  opinion  refer  to  the  one  reported 
.88,  to  wit,  that  of  Faiolet  v.  Clarlc  (9  Cranch,  321),  and 
le  authorities  cited  by  J  udge  Story  in  rendering  the  opin- 
in  of  the  court. 

Against  this  solitary  opinion  is  arrayed  an  unbroken  cur- 
3nt  of  authority,  in  all  of  the  text-books  and  reports  that  I 
ave  had  the  time  to  examine.  (2  Sheppard's  Touchstone, 
6CS.  229,  234;  2  Hilliard  on  Ileal  Property,  375;  12  Peters, 
98,  and  authorities  there  cited;  2  lilackstone's  Com.  296; 
'Oo^er  v.  Cory  et  al.,  8  John.  387;  Co.  Litt.  3  a;  10  Co.  26, 

.Appellant's  counsel  claim  that  this  grant  was  sufficiently 
ertain,  because,  they  say,  anything  is  certain  that  can  be 
lade  certain.  Conceding  the  truth  of  this  general  prin- 
iple,  yet  I  beg  to  inquire  how  this  grant  was  to  be  made 
ertain?  The  only  answer  that  can  be  made  is,  by  the  sur- 
Bys.  This  very  answer  proves  when  for  the  first  time  the 
tie  of  the  grantee  to  the  specific  thing  granted  attaches, 
•ut  will  this  reply  cover  this  case  ?  Suppose,  when  this 
■irvey  was  made,  part  of  the  land  included  by  the  surveys 
ithin  some  of  the  sections  sixteen  and  thirty-six  are  found 
>  be  lands  sold  or  disposed  of  under  some  act  of  Congress 
rior  to  the  grant:  who  is  to  designate,  and  how  and  where 
'  the  designation  to  be  made  of  the  lands  which  the  State 
^ay  receive  in  lieu  ?  Certainly  the  grantor  is  to  be  heard, 
indeed  it  is  not  him  alone  that  is  to  be  heard,  in  making 
ie  designation.        ^ 

rV".  Counsel  in  their  argument  next  anticipate  my  sug- 
Bstion  that  the  State,  by  act  of  the  legislature  of  February 
^>  1867,  ratified  and  consented  to  the  construction  placed 
Vol.  X.— 20 
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by  Congress  upon  this  grant,  to  wit:  that  it  did  not  include 
mineral  lands;  and  accepted  it,  the  grant,  with  the  coudi- 
tions  and  construction  annexed.  But  in  reply,  counsel  say 
that  the  act  of  Congress  of  July  6,  1866,  is  clearly  pros- 
pective in  its  terms,  having  application  only  to  future 
grants,  and  not  to  this  one.  Now,  let  us  consider  this. 
In  the  first  place,  the  act  is  one  entitled  "An  act  concern- 
ing certain  lands  granted  to  the  State  of  Nevada." 

Counsel's  grammar,  if  invoked  here  as  a  rule  of  construc- 
tion, will  be  found  to  defeat  their  argument. 

This  act,  then,  clearly  refers  to  grants  already  made  as 
well  as  grants  being  made  by  this  veryjxct,  and  finally  treat- 
ing of  all  grants  made  and  then  being  made  to  the  State. 

Counsel  next  argue  that  this  act  could  not  have  been  in- 
tended to  affect  the  lands  granted  to  the  State,  because  it ' 
refers  only  to  public  lands.     In  reply  I  beg  to  ask.  What 
are  public  lands  in  practice  and  common  understanding? 
The  answer  is:   All    unsurveyed,  unsegregated  lands  ar^ 
public  lands  in  the  common  acceptance  of  the  term.   I^^^ 
other  words,  public  lands  are  all  lands  not  private  lands. 

Private  proprietorship  cannot  attach  until  after  surve^^ 
and  segregation.  This  elucidates  the  whole  of  my  argr*-- 
ment.  By  reference  to  the  land  laws  and  regulations  of  tk  ^ 
government,  including  acts  of  Congress  and  rules  goverrB-- 
ing  the  land  department,  it  will  be  seen  that  uniformly  aXl 
lands  surveyed  are  classed  as  public  lands.  (See  Lester''^ 
Land  Laws  and  Eegulations,  Vol.  1,  703,  and  following.) 

I  also  refer  to  an  act  of  Congress,  approved  February  15» 
1843  (Lester's  Land  Laws,  Vol.  1,  82),  authorizing  th^ 
States  of  Illinois,  Arkansas,  Louisiana  and  Tennessee,  to 
sell  lands  appropriated  for  school  purposes. 

When  lands  are  granted  to  a  State  or  an  individual  by 
township  and  section,  which  township  and  section  have  not 
as  yet  been  defined,  this  constitutes  an  inchoate,  incora^ 
plete  grant;  a  grant  of  quantity  and  not  of  quality.  Th^ 
United  States  retains  the  complete  power  to  direct  and  reg- 
ulate its  surveys  to  suit  its  own  pleasure.  And  this  power, 
if  in  any  manner  doubtful,  if  declared  and  exercised,  be- 
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came  a  condition  annexed  to  the  grant,  and  the  State  of 
Nevada  had  its  privilege  to  accept  the  grant  not  yet  de- 
livered, with  the  conditions  annexed,  or  to  refuse  to  do 
so.  The  State  can  only  speak,  in  contracting,  through  its 
legislature  and  executive.     It  did  speak  by  the  act  of  1867. 

V.  Counsel  next  contend  that,  by  Section  3  of  Article  XI 
of  our  State  Constitution,  which  they  assert  disposed  of 
these  lands,  the  grant  became  operative  and  fixed,  to  such 
an  extent  that  neither  Congress,  nor  the  State  legislature, 
nor  both  combined,  could  alter  or  change  it. 

In  reply,  I  beg  to  say,  that  in  the  first  place  nothing 
more  was  done  or  attempted  to  be  done  by  that  clause  than 
to  control  the  State  legislature  in  the  use  they  should  sub- 
sequently make  of  certain  lands  or  proceeds  of  lands  inuring 
to  the  State.  In  terms  this  clause  applies  to  **  lands  here- 
after to  be  granted,"  as  well  as  those  already  donated.  It 
i.pplies  also  to  moneys  derived  from  escheated  estates,  etc. 
Cn  short,  it  is  a  general  restrictivjB  clause  directing  and  gov- 
erning the  legislature  in  the  future  in  the  uses  to  be  made 
>f  lands  and  moneys. 

^0  clause  of  acceptance  is  therein  contained,  nor  could 
iliere  be.  This  instrument  was,  of  course,  one  wholly  mean- 
^^^gless  and  inoperative  at  the  time  of  its  execution ;  it  looked 
to  adoption  by  the  people,  and  a  subsequent  adoption,  or 
ratification,  by  Congress;  and  after  all  this  should  happen, 
^liat  is  it  ?  It  is  not  a  law  in  the  sense  of  a  statute,  but  of  it- 
^6lf  is  inoperative,  looking  to  subsequent  legislation  for  its 
enforcement  or  execution.  Besides  this,  the  legislature,  in 
accepting  this  grant  exclusive  of  mineral  land,  did  nothing  in 
contravention  of  any  direction  contained  in  the  clause  of  the 
^o^^stitution  referred  to.  It  neither  accepted  a  less  quantity 
^^  lands  than  originally  donated,  nor  did  it  divert  or  attempt 
^divert  them  from  the  use  directed,  viz.,  for  the  support 
;  Schools.  There  is  nothing  in  that  clause  of  the  Constitu- 
^oxx  restricting  or  forbidding  the  legislature  from  accepting 
*^Hain  lands,  and  waiving  any  claim  to  other  certain  lands; 
^^3.  without  such  restriction  expressly  stated,  the  right  in 
tuG  legislature  existed. 
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By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  of  ejectment  to  recover  a  portion  of  tlie 
west  half  of.  the  southwest  quarter  of  section  sixteen,  town- 
ship sixteen,  range  twenty-one  east,  Mount  Diablo  base  and 
meridian.  The  appellant  -claims  title  under  a  patent  issued 
to  his  grantors  and  predecessors  in  interest  by  the  State  of 
Nevada,  on  the  14th  day  of  July,  1868,  under  and  by  virtue  of 
the  statute  authorizing  the  conveyance  of  lands  granted  to  tbe 
State  by  the  seventh  section  of  the  enabling  act  of  Con- 
gress, entitled  "An  act  to  enable  the  people  of  Nevada  to 
form  a  constitution  and  State  government,  and  for  tbe  ad- 
mission of  such  State  into  the  Union  on  an  equal  footing 
with  the  original  States,"  approved  March  21,  1864,  which 
reads  as  follows :  "That  sections  numbers  sixteen  and  thirty- 
six  in  every  township,  and  where  such  sections  have  been  sold 
or  otherwise  disposed  of  by  any  act  of  Congress,  other  lands 
equivalent  thereto  in  legal  subdivisions  of  not  less  than  one- 
quarter  section,  and  as  contiguous  as  may  be,  shall  be  and 
are  hereby  granted  to  said  State  for  the  support  of  common 
schools."  (13  U.  S.  Stat.  32;  Stat.  1864-5,  37.)  The  re- 
spondent claims  title  under  a  patent  issued  to  it  by  the 
United  States,  on  the  7th  day  of  March,  1874,  under  and 
by  virtue  of  the  act  of  Congress  entitled  "An  act  granting 
the  right  of  way  to  ditch  and  canal  owners  over  the  public 
lands  and  for  other  purposes,"  approved  July  26,  1866 
(14  U.  S.  Stat.  251),  the  act  amendatory  thereof,  approved 
July  9,  1870  (16  U.  S.  Stat.  217),  and  the  act  entitled  "An 
act  to  promote  the  development  of  the  mining  resources  of 
the  United  States,"  approved  May  10,  1872  (17  U.  S.  Stat. 
91). 

The  land  in  controversy  is  mineral  land,  and  the  respond- 
ent is  in  possession  of  the  same  and  is  engaged  in  conduct- 
ing and  carrying  on  the  business  of  mining  thereon,  and 
has  erected  improvements  thereon  for  mining  purposes  of 
the  value  of  over  eighty  thousand  dollars.  In  the  year  1867, 
prior  to  the  date  of  the  survey,  or  approval  of  the  survey  of 
said  land  by   the   government  of  the  United   States,  the 
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grantors  and  predecessors  in  interest  of  respondent  entered 
upon  the  land  for  mining  purposes,  and  claimed  and  occu- 
pied the  same  in  conformity  with  the  laws,  customs  and 
usages  of  miners  in  the  locality  and  mining  district  in  which 
said  land  is  situate,  and  were  so  possessed  and  engaged  in 
mining  thereon  when  said  land  was  first  surveyed,  and  when 
this  State  issued  its  patent  to  the  grantors  and  predecessors 
in  interest  of  appellant. 

The  case  is  one  of  unusual  interest,  and  involves  prin- 
ciples of  great  importance.  It  has  been  ably  argued  by 
learned  counsel,  and  has  received  the  careful  attention  of 
this  Court.  Two  leading  questions  are  presented  for  our 
consideration  in  determining  the  legal  rights  of  the  respec- 
tive parties.  First.  When  does  the  title  vest  in  the  State 
to  the  sixteenth  and  thirty-sixth  sections  granted  by  the 
seventh  section  of  the  enabling  act?  Second.  Does  the 
patent  issued  by  this  State  include  the  mineral  lands? 

After  a  thorough  examination  of  all  the  authorities  cited 
by  counsel,  we  do  not  deem  it  necessary  to  decide  whether 
the  grant  is  one  in  prcesenti  or  in/uturo.  Assuming,  for  the 
sake  of  the  argument,  that  the  proper  construction  to 
be  given  to  the  seventh  section  of  the  enabling  act  is, 
as  claimed  by  appellant,  that  the  grant  took  eflfect  abso- 
lutely upon  the  admission  of  this  State  into  the  Union, 
and  that  the  title  to  said  lands  then  vested  in  this  State, 
although  subsequent  proceedings  might,  as  was  said  in 
Schvlenherg  v.  Hartiman  (21  Wall.  62),  **be  required  to 
give  precision  to  that  title  and  attach  it  to  specific  tracts," 
and  likewise  assuming  that  Congress  had  no  power  after  the 
admission  of  this  State  into  the  Union  to  impair  the  gtant, 
without  the  consent  of  this  State;  still,  we  think  it  must  be 
admitted  that  Congress  could  thereafter,  with  the  consent 
of  this  State,  prior  to  the  disposal  by  the  State  of  any  of 
the  lands  embraced  in  said  sections,  and  at  any  time  prior 
to  the  survey,  change  the  terms  of  the  grant,  and  we  are  of 
opinion  that  by  the  subsequent  act  of  Congress  and  the  act 
of  acceptance  by  the  legislature  of  this  State,  the  mineral 
lands  were  reserved  from  sale  by  the  government  of  the 


310  Heydenfeldt  v.  Daxey  G.  &  S.  M.  Co.  [Sup.  Ct. 

Opinion  of  the  Court — Hawley,  C.  J. 

United  States,  with  the  consent  of  this  State,  and  that  the 
patent  issued  by  this  State  did  not,  upon  the  admitted  facts 
of  this  case,  include  the  mineral  lands  in  controversy.  If 
we  accept  the  definition  announced  by  text-writers,  "that 
a  grant  is  a  contract;  executed,  it  is  true,  but  still  a  con- 
tract" (3  Parsons  on  Contracts,  527),  and  it  was  so  decided 
in  Fletc/ier  v.  Peck  (6  Cranch,  87),  it  would  be  within  tbe 
power  of  both  parties,  by  mutual  consent,  to  modify  or 
change  the  terms  of  the  contract  after  its  execution;  and  if 
we  adopt  the  rule  as  stated  by  Field,  J.,  in  Schulenberg  v. 
Harrimariy  supra,  that  **  a  legislative  grant  operates  as  a  lav 
as  well  as  a  transfer  of  the  property,  and  has  such  force  as 
the  intent  of  the  legislature  requires,"  the  same  principle 
follows,  and  the  law  could  be  changed  or  modified  at  any 
time  by  the  consent  of  both  parties  before  the  rights  of 
others  attached,  certainly  this  must  be  true  unless  there  is 
some  constitutional  provision  against  such  acts  of  legisla- 
tion. 

In  Higgins  v.  HoiigJdon  (25  Cal.  255),  where  it  was  held, 
that  the  State  of  California,  by  virtue  of  the  grant  of  March. 
3,  1853,  which  in   some  respects   is   similar  to  the  granti 
under  consideration,  "became  the  owner  of  the  sixteentLi- 
and  thirty-sixth  sections  absolutely,  not  only  as  to  quantitj^^ 
but  as  to  position  also,"  the  court  impliedly  recognized  th^^ 
fact  that  it  was  within  the  power  of  Congress  and  the  Stat^^ 
by  mutual  agreement  to  change  the  provisions  of.  the  grants  ^ 
After   stating  that  there  had  been  no  legislation  by  Con  - — 
gress  prior  to  the  grant  which  would  interfere  with  the  con  — 
elusions  reached  in   said  case,  the   court  said:   "And  L^ 
there  has  been  any  legislation  since  the  grant  that  couflict^^ 
with  the  conclusion,  it  must  be  null  and  void  unless,  indeeiT^^^ 
it  has  been  acceded  to  hy  the  grantee.^^    Here  such  subsequen  * 
legislation  was  had  by  Congress  and  it  was  acceded  to  hy  A^ 
grantee. 

After  the  sixteenth  and  thirty-sixth  sections  had  beei^ 
granted,  and  after  this  State  had  been  admitted  into  th^ 
Union,  Congress  passed  an  act  entitled  "An  act  concera- 
ing  certain  lands  granted  to  the  State  of  Nevada,"  approve^/ 
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'  4,  1866.  After  confirming  the  appropriation  made  by 
Constitution  of  this  State  to  educational  purposes  of  the 
.  granted  to  this  State  by  the  law  of  September  4,  1841, 
providing  for  the  appointment  of  a  **  surveyor-general  for 
ada,"  who  was  to  perform  certain  duties  therein  pre- 
>ed  under  the  direction  of  the  secretary  of  the  interior, 
as  further  enacted:  **That  in  extending  the  surveys  of 
public  lands  in  the  State  of  Nevada,  the  secretary  of 
interior  may,  in  his  discretion,  vary  the  lines  of  the 
iivisions  from  a  rectangular  form  to  suit  the  circum- 
ces  of  the  country;  but  in  all  cases  lands  valuable  for 
es  of  gold,  silver,  quicksilver  or  copper,  shall  be  re- 
ed from  sale."  (14  U.  S.  Stat.  86-6,  Sec.  5.)  This 
i;e  in  accepting  the  grant  unequivocally  consented  to  the 
^rvation  by  Congress  of  the  mineral  lands,  and  accepted 
grant  with  all  the  conditions  and  reservations  mentioned 
aid  section.  The  act,  passed  by  the  legislature  of  this 
!»,  entitled  "An  act  in  relation  to  and  accepting  the 
Is  granted  to  the  State  of  Nevada  by  the  government  of 
United  States,"  approved  February  13,  1867,  is  explicit 
a  this  point.  It  reads  as  follows : 
Sec.  1.  The  State  of  Nevada  hereby  accepts  the  grants 
ands  made  by  the  government  of  the  United  States  to 
State,  in  the  following  acts  of  Congress,  to  wit:  'An  act 
siting  public  lands  to  the  several  States  and  Territories 
3hmay  provide  colleges  for  the  benefit  of  agriculture  and 
mechanic  arts,'  approved  July  2,  1862,  as  amended  and 
roved  April  14,  1864,  and  as  extended  July  4,  1866,  by 
•ct  entitled  'An  act  concerning  certain  lancls  granted  to 
State  of  Nevada,'  upon  the  terms  and  conditions  in  said 
expressed,  and  agrees  to  comply  therewith. 
Sec.  2.  The  State  of  Nevada  hereby  accepts  the  grants 
ands  made  by  the  government  of  the  United. States  to 
State,  in  the  act  of  Congress  entitled  *An  act  concern- 
certain  lands  granted  to  the  State  of  Nevada,'  approved 
r  4,  1866,  upon  the  terms  and  conditions  in  said  act  ex- 
ssed,  and  agrees  to  comply  therewith. 
Sec.  3.  The  State  of  Nevada  hereby  accepts  all  grants 
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of  public  lands  heretofore  made  by  the  govornment  of  the 
United  States  to  this  State,  upon  tlie  tertns  and  conditions  so 
granted,  as  modified  in  the  act  of  July  4,  1866,  above  i}i  this 
act  referred  to.''     (Stat.  1867,  57.) 

This  act  was  passed  prior  to  the  survey,  by  the  United 
States,  of  the  land  in  controversy,  which,  from  the  record 
in  this  case,  is  shown  to  have  been  made  in  August,  1867. 

This  State,  by  its  act  of  acceptance  of  the  grant  as  mod- 
ified by  the  act  of  Congress  of  July  4,  1866,  was  estopped 
from  thereafter  claiming  title   to  any  lands  valuable  for 
mines  of  gold,  silver,  quicksilver  or  copper,  for  such  lands 
were,  by  said  act,  expressly  reserved  from  sale.     It  is  evi- 
dent that  when  Congress  passed  the  act  of  July  4,  1866,  it 
thought  that  by  the  effect  of  the  grant  and  the  law  of  the 
event,  that  this  State  would  not  acquire  an  absolute  owneiv 
ship  in  the  lands  until  the  surveys  were  made;  but  even  if 
it  was  mistaken  as  to  the  legal  effect  of  the  grant,  its  action. 
received  the  sanction  and  approval  of  this  State  before  tho 
title  of  the  State,  under  any  rule  of  construction,  absolutely 
attached  to  any  specific  tract  of  land.     If  it  be  conceded  that 
the  State  had  a  vested  title  to  the  mineral  lands  contained 
in  the  sixteenth  and  thirty-sixth  sections,  prior  to  the  act  of 
February  13,  1867,  it  is  certain  that  by  said  act  it  relia- 
quished  its  rights  thereto,  and  thereby  agreed  to  accept 
other  lands  in  lieu  thereof. 

The  passage  of  said  act  was  a  recognition  by  the  legisl*' 
ture  of  this  State  of  the  validity  of  the  claim  made  by  tho 
government  of  the  United  States  to  the  mineral  lands. 

Whatever  might,  therefore,  be  the  construction  of  tho 
language  of  the  enabling  act,  as  interpreted  from  the  act 
itself,  we  think  it  is  controlled  by  the  subsequent  legisla- 
tion we  have  referred  to,  and  that  the  title  of  the  Stat^ 
to  the  land  conveyed  to  appellant's  grantors  was,  at  th© 
time  of  the  survey  thereof,  subject  to  the  terms  and  con- 
ditions imposed  by  the  act  of  Congress  of  July  4,  1866,  and 
as  the  portion  of  said  land  in  controversy  in  this  action 
was  then  **rich  in  minerals,"  and  occupied  and  claimed  bj 
respondent's  grantors  for  mining  purposes,  the  grantors  ol 
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ellant  acquired  no  title  thereto  by  virtue  of  the  patent 
ed  bj  this  State. 

gainst  the  views  we  have  above  expressed,  counsel  for 
ellant  make  three  objections:  1.  It  is  first  argued  that 
act  of  July  4,  1866,  is  prospective  in  its  terms,  and  that 
aly  applies  to  future  acts  or  grants.  "We  think  that  the 
when  read  entire,  is  susceptible  of  but  one  construction, 
efers  to  lands  granted  prior  to,  and  at  the  time  of,  the 
sage  of  the  act.  The  title  of  the  act  clearly  indicates 
}  it  was  the  intention  of  Congress  to  make  the  act  apply 
ands  already  granted:  **  An  act  concerning  lands  granted 
he  State  of  Nevada;"  not  lands  to  be  thereafter  granted, 
lands  granted  by  that  and  other  prior  acts  of  Congress, 
i  construction  we  have  placed  upon  this  act  must  eer- 
ily be  correct,  if  it  be  true,  as  was  argued  by  appellant's 
nsel  upon  another  branch  of  this  case,  and  held  to  be 
law  in  Whitney  v.  Whitney  (14  Mass.  92),  that  we  should 
be  encouraged  to  direct  our  conduct,  in  arriving  at  the 
mtions  of  the  legislature,  **by  the  crooked  cord  of  dis- 
ion,  but  by  the  golden  metewand  of  the  law;"  that  we  are 
to  construe  statutes  by  equity,  but  to  collect  the  sense 
:xe  legislature  by  a  sound  interpretation  of  its  language, 
»rding  to  reason  and  grammatical  correctness.  But  we 
lot  think  there  is  any  room  for  argument  as  to  its  mean- 
It  applies  to  all  grants  made  by  Congress  to  the  State 
!^evada,  where  the  lands  granted  had  not  been  surveyed 
•lie  government  of  the  United  States,  and  included  the 
xt  mentioned  in  the  enabling  act,  and  such  was  the  evi- 
b  understanding  of  the  legislature  of  this  State  when  it 
led  the  act  of  acceptance,  approved  February  13,  1867. 
.  It  is  argued  that  the  act  of  Congress  applies  only  to 
public  lands  then  belonging  to  the  United  States,  and 
i  claimed  that  inasmuch  as  the  sixteenth  and  thirty-sixth 
ions  had  already  been  granted,  the  act  did  not  affect  the 
i  to  them,  as  they  were  no  longer  public  lands.  An 
tnination  of  the  various  acts  of  Congress  relative  to  the 
v^eying  of  the  public  lands,  has  convinced  us  that  the 
d  public  is  applied  by  Congress  to  all  the  unsurveyed 
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lands,  whether  the  same  or  any  portion  thereof  had  bee^ 
previously  granted  or  not. 

All  lands  are  public  within  the  meaning  of  that  word,  e^; 
used  in  the  act  referred  to,  until  the  survey  is  made.     Thij 
is  necessarily  so,  because,  until  the  surveys  are  made,  tt^ 
rights  of  the  grantee  to  any  specific  tract  of  land  could  uo^ 
be  ascertained;  hence  it  is  that  the  word  public  is  used  to 
distinguish  the  unsurveyed  from  the  surveyed  and  segre- 
gated lands  where  the  rights  of  private  proprietorship  has 
attached. 

3.  The  last  objection  argued  by  appellant's  counsel  is, 
that  the  act  of  February  13,  1867,  is  in  violation  of  the 
third  section  of  Article  XI  of  the  Constitution  of  this  State. 
It  is  claimed  that  by  the  provisiqns  of  said  section,  the  six- 
teenth and  thirty-sixth  sections  are  set  apart  and  dedicated 
to  the  public  schools,  and  that  it  was  not,  therefore,  within 
the  power  of  the  legislature  to  relinquish  the  title  of  the 
State  to  these  sections.  Section  3  provides  that  **all  lands,  ' 
including  the  sixteenth  and  thirty-sixth  sections  in  every 
township,  donated  for  the  benefit  of  public  schools,  in  the 
act  of  the  thirty-eighth  Congress,  to  enable  the  people  of 
Nevada  Territory  to  form  a  State  government,  *  *  * 
shall  be  and  the  same  are  hereby  solemnly  pledged  for 
educational  purposes,  and  shall  not  be  transferred  to  any 
other  fund  for  any  other  uses,"  etc. 

The  plain  object  of  this  provision  of  the  Constitution  was 
to  prevent  the  legislature  from  passing  any  law  that  would 
appropriate  the  proceeds  received  by  the  State  from  the  sale 
of  such  lands  to  any  other  than  educational  purposes.  The 
title  to  said  sections  is  vested  in  the  State,  not  in  the  schools. 
The  lands  are  solemnly  pledged  to  educational  purposes,  and 
when  sold  by  the  State  the  proceeds  arising  therefrom  must, 
under  the  provisions  of  the  Constitution,  be  paid  into  the 
school  fund,  and  only  be  used  for  educational  purposes,  "and 
shall  not  be  transferred  to  any  other  fund  for  any  other  uses." 
The  same  disposition  must  also  be  made  of  the  proceeds  de- 
rived by  the  State  from  the  sale  of  lands  selected  in  liefl 
of  the  sixteenth  and  thirty-sixth  sections.     There  is  notli- 
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n  the  act  which  attempts  to  make  any  disposition  of  said 
s  for  any  other  than  educational  purposes.  The  school 
L  is  fully  protected,  and,  in  our  opinion,  this  provision 
le  Constitution  has  not  been  violated, 
''e  have  not,  in  this  opinion,  considered  the  legal  effect 
le  joint  resolution  of  Congress,  approved  January  30th, 
),  which  provides  that  no  act  passed  at  the  same  session 
Jongress  as  the  enabling  act  *' shall  be  so  construed  as  to 
)race  mineral  lands,  which  in  all  cases  shall  be  and  are 
irved  exclusively  to  the  United  States,  unless  otherwise 
3ially  provided  in  the  act  or  acts  making  the  grant,"  and 
ch  was  construed  by  the  secretary  of  the  interior  to  ex- 
le  from  the  operation  of  the  enabling  act  all  mineral 
Is  (Copp's  U.  S.  Mining  Decisions,  31);  nor  have  we 
oaed  it  necessary  to  discuss  many  other  points  that  were 
3ntly  pressed  by  counsel,  as  the  result  we  have  reached, 
n  the  points  decided,  are  in  our  judgment  conclusive  of 
case, 
he  judgment  of  the  district  court  is  affirmed. 

EATTY,  J.,  concurring: 

concur  in  the  decision  of  the  Court,  but  I  dissent  from 
views  expressed  in  the  foregoing  opinion  upon  one  point 
preat  practical  importance;  and,  for  that  reason,  feel 
ged  to  state  very  briefly  the  grounds  of  my  dissent. 
I  the  first  place,  I  think  there  is  no  room  for  construe- 
as  to  the  meaning  of  the  grant.  It  means,  and  has  the 
jt  effect  of,  what  it  says.  It  is  part  of  an  act  prescrib- 
the  different  steps  the  people  of  Nevada  Territory  should 
),  in  a  certain  order  and  at  fixed  dates,  to  form  a  State 
amment.  If  they  had  failed  to  comply  at  least  substan- 
y  with  the  terms  of  the  enabling  act,  or  if  the  President 
he  United  States  had  not  approved  the  constitution 
pted  by  the  people,  and  had  refused  to  proclaim  the 
iission  of  the  State,  the  grant  would  never  have  taken 
ct.  But  when  the  people  of  Nevada  did  comply  with 
the  provisions  of  the  enabling  act,  and  the  President  of 
United  States  proclaimed  the  admission  of  Nevada  as  a 
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State  of  the  Union,  eo  imtanii  the  title  to  the  sixteenth  actrf 
thirty-sixth  sections  vested  in  the  State.     That  title  did  not 
of  course  attach  to  any  specific  parcels  of  land  till  the  sur- 
vey was  made,  but  in  the  meantime  Congress  had  no  power 
to  make  other  disposition  of  the  sixteenth  and  thirty-sixth 
sections  eo  nomine^  nor  could  it  dispose  of  specific  tracts  so 
as  to  defeat  the  title  of  this  State  if,  on  the  completion  and 
approval  of  the  public  surveys,  those  tracts  were  found  to 
include  any  part  of  the  sixteenth  or  thirty-sixth  sections. 
These  points  are  clearly  settled  in  the  authorities  referred 
to  on  the  oral  argument  of  the  case,  arid  cited  in  the  appel- 
lant's printed  brief,  and  none  of  the  distinctions  which  re- 
spondent attempts  to  draw  between   this  case  and  tboso 
referred  to  has  any  existence.     The  argument  that  this 
grant  did  not  take  effect  at  the  time  of  the  admission  of  tho 
State  into  the  Union  because  when  it  was  made  there  w&s 
no  grantee  in  esse,  is  well  answered  by  the  quotation  frorti 
the  decision  of    Schulenberg  v.  Harriman,  supra.    If  it  is 
really  the  rule  of  law  that  there  can  be  no  grant  without  » 
grantee  in  esse  (which  is  a  doubtful  proposition),  it  is  merely 
a  rule  of  law,  and  a  very  technical  rule  of  law,  applying  to 
transactions  between  private  persons ;  but  certainly  the  rule 
is  not  superior  to  the  legislative  will,  and  when  a  grant  iB 
made  by  law  it  operates  according  to  the  intent  of  the  legis- 
lature, not  only  as  a  grant,  but  as  a  law,  and  if  it  is  in  con- 
flict with  any  existing  rule  of  law,  then  such  rule  is  pro 
tanio  repealed.   The  same  reasoning  applies  to  the  objectioxi 
that  there  was  no  specific  thing  in  existence  to  be  granted- 
If  Congress  desired  to  grant  to  a  grantee  in  posse  lands  not- 
segregated,  but  to  be  segregated  thereafter  from  other  lands 
of  the  United  States,  it  could  do  so  notwithstanding  any 
pre-existing  law,  because  it  could  make  a  law  for  the  occa- 
sion.  And  finally,  as  counsel  for  appellant  clearly  point  oat 
if  the  arguments  of  respondent  on  these  points  are  valid  »^ 
all  they  prove  that  Nevada  has  not  acquired  any  title  to  any 
lands  by  virtue  of  the  several  grants  made  by  Congress.  Bfl^ 
the  strong  argument  of  respondent,  or  at  least  the  one  npon 
which  he  insists  most  strongly,  is  that  the  grant  in  lie  ^^' 
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kbling  act  should  be  construed  as  if  it  bad  read,  **  That  sec- 
ions  numbered  sixteen  and  thirty-six  in  every  townsliip,  and 
irliere  such  sections  shall  have  hten  sold  or  otherwise  dis- 
posed of  {before  final  survey)  by  act  of  Congress,  other  lands 
quivalent  thereto,"  etc.;  that  it  should  be  so  construed  be- 
aiise   Congress  had  not  disposed  of  any  of  the  lands  in 
Tevada  Territory  prior  to  that  time;  and  unless  we  inter- 
pret the  grant  of  lieu  lands  to  be  in  place  of  lands  to  be 
ril)sequently  disposed  of,  we  convict  Congress  of  ignorance 
.nd  folly,  etc.     Besides  the  answers  of   appellant  to  this 
>osition,  which  are  quite  sufficient  for  the  purpose,  there  is 
b  much  more  complete  answer.     The  whole  argument  rests 
ipon  the  assumption  that  no  lands  had  been  disposed  of  in 
Uovada  Territory  by  act  of  Congress  prior  to  the  enabling  act. 
Biit  the  fact  is,  that  several  extensive  Indian  and  military 
reservations  had  been  set  apart  by  the  President  under  the 
authority  of  acts  of  Congress  within  the  boundaries  of  this 
State.    Not  to  mention  others,  the  two  extensive  Indian 
reservations  on  the  Truckee  and  Walker  Kivers,  embracing 
inany  thousands  of  acres,  and  necessarily  including  several 
sixteenth  and  thirty-sixth  sections,  had  been  laid  off  pur- 
suant to  acts  of  Congress  long  before  the  passage  of  the 
enabling  act.     The  simple  mention  of  this  fact  sweeps  away 
tie  whole  foundation  of  respondent's  argument.     My  con- 
clusion, therefore,  as  above  stated,  is,  that  the  title  to  all  the 
sixteenth  and  thirty-sixth  sections  vested  in  the  State  at  the 
foment  of  our  admission,  and  that  our  title  has  attached 
*8  fast  as  the  surveys  have  been  approved,  unless  the  effect 
of  the  grant  has  been  changed  by  subsequent  agreement 
between  the  State  and  the  United  States.     I  do  not  differ 
from  the  Court  in  the  opinion  that  the  terms  of  the  grant 
^iglit  be  altered  to  any  extent  by  mutual  agreement  of  the 
patties.     13ut  the  legislature  cannot  make  any  agreement 
^  behalf  of  the  State  which  will  be  in  conflict  with  the 
Constitution  of  the  State.     Now,  the  Constitution  (Art.  XI, 
^c,  3)  dedicates  the  land  granted  in  the  enabling  act  to 
^*^e  school  fund,  and,  in  my  opinion,  deprives  the  legisla- 
•'^^re  of  the  power  to  give  it  away.    The  legislature  of  course 
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lias  the  power  to  convey  tlie  lands  of  the  State  upon  such 
terms  and  conditions  as  it  may  judge  expedient,  being  re- 
stricted only  in  the  application  of  the  proceeds.  But  I  do 
not  think  the  legislature  can  give  away  the  school  lands 
without  getting  anything  in  exchange.  But  the  opinion  of 
the  Court,  assuming  that  the  title  to  every  one  of  the  six- 
teenth and  thirty-sixth  sections,  whether  mineral  lands  or 
not,  was  in  the  State  before  the  passage  of  the  act  of  Feb- 
ruary 13,  1867,  holds  that  the  eflfecfc  of,  that  act  was  to  re- 
vest the  title  to  all  mineral  lands  in  the  United  States,  and 
to  agree  to  accept  other  lands  in  lieu  thereof.  Now,  there  is 
not  one  word  in  any  act  of  our  own  legislature  which,  in  my 
opinion,  will  bear  the  construction  that  we  are  to  get  any- 
thing in  exchange  for  the  mineral  lands  which  the  legisla- 
ture no  doubt  intended  to  surrender.  And  there  is  nothing 
in  any  act  of  Congress  which  can  be  construed  into  a  grant 
of  anything  in  exchange  for  such  surrender.  The  congres- 
sional interpretation  of  the  grant  in  the  enabling  act  is  ex- 
pressed in  the  joint  resolution  of  Congress,  quoted  in  the 
opinion  of  the  Court,  and  that  is,  that  the  mineral  lands 
never  w^ere  granted  to  the  State — and  the  act  of  Congress  of 
July  4,  1866,  is  evidently  based  upon  that  assumption.  Of 
course,  therefore,  it  offers  nothing  in  exchange  for  lands 
which  it  regarded  as  all  the  time  the  property  of  the  United 
States — never  granted,  and,  consequently,  never  resumed. 
If,  then,  the  legislature  relinquished  to  the  United  States, 
by  the  act  refeiTed  to,  the  title  to  the  mineral  lands,  it  relin- 
quished it  for  nothing.  In  other  words,  it  gave  the  lands 
to  the  United  States.  Now,  if  it  could  give  one  section  to 
the  United  States,  it  could  give  all  the  lands  of  the  State 
to  the  United  States;  and  if  it  could  give  them  to  tbe 
United  States,  it  could  give  them  to  John  Smith — a  prop 
sition  that  I  am  not  prepared  to  admit.  My  conclusion 
is — and  it  is  here  that  I  differ  from  the  Court — that  all  tlie 
sixteenth  and  thirty-sixth  sections  in  the  State,  whether 
mineral  lands  or  not,  belong  to  the  State,  unless  they  had 
been  disposed  of  by  act  of  Congress  prior  to  the  passage  of 
the  enabling  act. 
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But  I  do  not  think  the  appellant  can  derive  any  advantage 
om  this  conclusion,  for  the  legislature  has  acquiesced  in 
le  congressional  interpretation  of  the  grant — that  it  does 
3t  embrace  the  mineral  lands — and  has  agreed  that  they 
lall  be  reserved  from  sale.  That  agreement  is  not,  in  my 
pinion,  binding  upon  future  legislatures,  and  at  any  future 
me  this  State  may  dispose  of  its  mineral  lands.  But  the 
3t  providing  for  the  disposal  of  the  lands  of  the  State,  by 
irtue  of  which  the  appellant  claims,  is  to  be  construed 
ith  reference  to  the  act  of  February  13,  1867.  The  fact 
bat  that  act  is,  in  part,  unconstitutional,  does  not  preclude 
esort  to  its  provisions  for  the  purpose  of  construing  an  act 
n  pari  materia.  Construed  in  the  light  of  its  provisions  it 
s  plain  that  the  act  under  which  appellant  claims  title  does 
lot  provide  for  the  sale  of  mineral  lands.  The  grantor  of 
appellant,  when  he  applied  to  the  State  register  for  the  land 
n  question,  knew  that  he  could  obtain  no  title  to  it  under 
the  existing  law  if  it  was  mineral  land,  because  no  officer 
of  the  State  was  empowered  to  convey  that  sort  of  land. 

It  is  for  these  reasons  that  I  think  the  judgment  should 
be  affirmed. 


[No.  714.] 

THE  STATE  OF  NEVADA  ex  rel.  J.  H.  FLACK, 
Eelator,  v.  F.  a.  KOGEES,  Eespondent. 

SXATUTES    KeIjATINQ    TO    SAME    SUBJECT- MATTER — IIOW    CONSTRUED. — Where 

tli«re  are  several  statutes  relating  to  the  same  subject-matter,  they  are 
to  be  taken  together,  and,  if  possible,  to  be  so  construed  as  to  give  to 
each  a  reasonable  effect,  agreeable  to  the  intention  of  the  legislature 
which  passed  them. 

''V'hen  Subsequent  Statute  repeals  Former  One. — A  subsequent  statute 
revising  the  whole  subject-matter  of  a  former  one,  and  evidently  in- 
tended as  a  substitute  for  it,  although  it  contains  no  express  ^rords  to 
that  effect,  must,  on  the  principles  of  law  as  well  as  in  reason  and  com- 
mon sense,  operate  to  repeal  the  former. 

^atutes  op  March  7,  1873  (Stat.  1873,  145  and  170)  Construed— Sal- 
art  OP  District  Judge.— The  statute  of  March  7,  1873  (Stat.  1873, 
145),  re-districting  the  State,  embraces  the  whole  subject-matter  of  the 
statute    of  February    27,    1869   (Stat.   18C9,   133),   including  all  the 
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amendments  thereto,  and  was  evidently  designed,  npon  taking  effect,  ^^ 
be  a  snbstitnte  therefor,  and  nnder  said  act  the  salary  of  the  distrio/ 
jndge  of  the  ninth  judicial  district  is  fixed  at  four  thousand  dollars  p^r 
annum. 

Mandamus  before  the  Supreme  Court. 
The  facts  are  stated  iu  the  opinion. 

Ellis  &  King,  for  Eehitor. 

J.  B.  KiUrell,  Altorney-Genei-al,  for  Respondent.     . 

By  the  Court,  Earll,  J. : 

The  relator  is  the  district  judge  of  the  ninth  judicial 
district  of  this  State,  composed  of  the  county  of  Elko,  and 
the  respondent  is  county  recorder  and  ex  officio  auditor  of 
said  county,  and  this  proceeding  is  instituted  to  compel  tlie 
respondent  as  such  auditor  to  draw  and  deliver  to  the  rela- 
tor his  warrants  upon  the  treasurer  of  said  county,  for  the 
salary  of  relator  as  such  judge,  for  the  months  of  January, 
February  and  March,  1875. 

The  petition  of  relator  states  that  on  the  29th  day  of 
April,  1875,  relator,  as  such  district  judge,  demanded  of  re- 
spondent, as  such  auditor,  that  he  make  out  and  deliver  to 
relator  his  warrants,  at  the  rate  of  five  thousand  dollars 
per  annum,  which  said  warrants  said  auditor  then  and  there 
refused,  but  ofi'ered  and  tendered  to  relator  warrants  upon 
the  treasurer  of  said  county  for  the  pay  and  salary  of  rela- 
tor for  said  months,  as  such  district  judge,  at  the  rate  of 
four  thousand  dollars  per  annum ;  and  whether  the  salary 
incident  to  the  ofiice  of  judge  of  the  ninth  judicial  district 
is  five  thousand  dollars  per  annum,  as  claimed  by  the  rela- 
tor, or  is  four  thousand  dollars  per  annum,  as  claimed  by 
respondent,  is  the  question  here  presented. 

The  claim  of  the  relator  proceeds  upon  the  theory  that 
the  two  acts  of  the  legislature,  approved  March  7,  1873,  one 
of  which  being  entitled  *' An  act  to  amend  an  act  entitW 
*An  act  to  re-district  the  State  of  Nevada,'  approved  F^b- 
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iry  twenty-seventh,  eighteen  hundred  and  sixty-nine" 
tats.  1873,  170),  and  the  other  entitled  "An  act  to  re- 
itrict  the  State  of  Nevada,"  relate  to  the  same  judicial 
jtricts,  and  that  the  salary  of  the  judge  of  the  ninth  ju- 
iiiil  district  provided  in  the  respective  acts,  refer  to,  and 
re  intended  to  apply  to  the  judge  of  one  and  the  same 
licial  district,  and  also,  that  both  acts  were  designed  to 
CO  eflfect  and  be  in  force  concurrently;  hence,  it  was 
5ued,  that  the  two  acts  were  in  conflict  with  and  repug- 
ut  to  each  other. 

It  is  a  well-settled  rule'  that  several  statutes  relating  to 
3  same  subject-matter  are  to  he  taken  together  and  com- 
Lsed  in  the  construction  of  them,  and,  if  possible,  they 
3  to  be  so  construed  as  to  give  to  each  a  reasonable  eflfect, 
reeable  to  the  intention  of  the  legislature  which  passed 
3m.  Applying  this  rule  to  the  construction  of  the  two 
ts  under  consideration,  we  are  unable  to  perceive  any 
oflict  between  them;  but  on  the  contrary,  are  of  opinion 
it  they  are  clearly  reconcilable  with  each  other,  and  that 
ect  may  be  given  to  each  according  to  the  obvious  inten- 
►n  of  the  legislature. 

The  first  act  referred  to  amends  the  third  section  of  the 
neral  statute  providing  for  the  re-districting  the  State, 
ssed  February  27, 1869  (Stat.  1869,  86-7),  and  re-enacted 
id  section  as  amended,  and  when  thus  re-enacted,  it  took 
9  place  of  the  original  section  in  said  general  statute, 
le  provisions  of  the  amended  section,  as  well  as  those  of 
9  original,  applied  to  the  judges  of  the  then  existing  ju- 
3ial  districts  which  were  constituted  by  said  general  stat- 
B,  and  the  supplementary  and  amendatory  act  thereto,  of 
arch  5,  1869  (Stat.  18G9,  133).  The  salary  provided  for 
9  judge  of  the  ninth  judicial  district  by  the  amendatory 
t  of  March  7,  1873,  was  intended  to  apply  to  the  judge 
said  district,  as  constituted  by  said  supplementary  and 
sudatory  act  of  March  5,  1869.  This  latter  act  declared 
^t  from  and  after  the  first  Monday  of  January,  1871,  the 
inty  of  Elko  should  constitute  the  ninth  judicial  district, 
I  that  a  judge  thereof  should  be  elected  at  the  general 
Vol.  X.— 21 
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election  of  1870;  it  also  prescribed  the  terms  of  court  to  be 
held  in  said  district,  but  failed  to  provide  any  salary  for  the 
judge  thus  to  be  elected;  hence  the  object  of  providing  the 
same  by  the  amendatory  act  of  March  7,  1873.  This  amend- 
atory act,  however,  never  had  an  independent  operation, 
but  existed  only  as  a  part  of  the  general  act  of  Febmary 
27,  1869,  which,  together  with  all  amendments  thereto, 
ceased  to  exist  upon  the  taking  effect  of  the  subsequent  act 
of  March  7,  1873  (Stat.  1873,  145),  providing  for  the  re- 
districting  the  State.  It  is  true,  the  latter  act  contains  no 
express  words  of  repeal;  but  it  is  an  established  rule,  **that 
a  revising  statute  which  embraces  all  the  provisions  of  an- 
tecedent laws  relating  to  the  same  subject,  virtually  repeals 
the  statutes  revised,  without  any  express  provision  to  that 
effect."  (Smith's  Com.  904.)  In  the  case  of  Bartld  et  al  y. 
King,  Ex'r  (12  Mass.  545),  the  court  stated  the  rule  thus: 
"A  subsequent  statute,  revising  the  whole  subject-matter 
of  a  former  one,  and  evidently  intended  as  a  substitute  for 
it,  although  it  contains  no  express  words  to  that  effect, 
must,  on  the  principles  of  law  as  well  as  in  reason  and  com- 
mon sense,  operate  to  repeal  the  former."  That  the  stat- 
ute of  March  7,  1873,  re-districting  the  State,  is  within  the 
rule  thus  stated  cannot  admit  of  a  reasonable  doubt.  By 
the  first  section  it  is  provided  that:  **From  and  after  the 
first  Monday  in  January,  one  thousand  eight  hundred  and 
seventy-five,  the  State  shall  be  divided  into  judicial  dis- 
tricts as  follows:"  and  after  designating  the  several  dis- 
tricts, and  constituting  the  county  of  Elko  the  ninth  judicial 
district,  it  proceeds:  "For  each  of  which  districts  a  dis- 
trict judge  shall  be  elected  by  the  qualified  electors  thereof, 
at  the  general  election  in  the  year  A.  D.  one  thousand  eight 
hundred  and  seventy-four."  The  terms  of  court  in  the 
respective  districts  thus  constituted,  are  prescribed  by  the 
second  section;  and  the  salaries  of  the  judges  of  the  sev- 
eral districts  are  provided  for  by  the  third  section  thereof; 
the  salary  therein  provided  for  the  judge  of  the  ninth  ju- 
dicial district  being  established  at  four  thousand  dollars 
per  annum.     It  will  thus  be  perceived  that  this  statute  em- 
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braces  the  whole  subject-matter  of  the  statute  of  February 
27,  1869,  including  all  amendments  thereto,  and  was  evi- 
ileiitly  designed,  upon  taking  effect,  to  be  a  substitute 
:herefor.  Besides,  the  relator  was  elected  to  the  office  of 
listrict  judge  under  this  act,  and  it  therefore  necessarily 
follows  that  his  salary  is  governed  by  its  provisions.  It  is 
therefore  ordered  that  the  petition  of  the  relator  be,  and  it 
Is  hereby  dismissed. 


[No.  737.] 

Ex  Parte  A.  B.  SPINNEY. 

Pbysicians  and  Suboeons — The  Act  to  Pbevent  the  Practice  op  Medicine 
AND  Suboert  by  UNQUALIFIED  Pebsons  CONSTITUTION al. — In  Constru- 
ing section  6  of  said  act,  which  provides  that  it  shall  not  apply  "  to 
those  who  have  practiced  medicine  or  surgery  in  this  State  for  a  peiiod 
of  ten  years  next  preceding  the  passage  of  this  act"  (Stat.  1875,  47): 
Hdd,  that  said  provision  is  not  in  violation  of  section  21  of  Art.  IV  of 
the  State  Constitution. 

Idem— How  far  Unconstitutional. — Held,  that  there  is  some  reason  for  re- 
qniring  ten  years'  practice  in  this  State  as  a  qualification  for  the  con- 
tinned  practice  of  medicine  or  surgery;  but  there  is  no  sort  of  reason  for 
requiring  that  practice  to  have  extended  over  the  particular  ten  years 
immediately  preceding  the  enactment  of  the  law,  and  to  this  extent  the  law 
is  unconstitutional,  because  in  violation  of  the  fourteenth  amendment 
to  the  Federal  Constitution;  but  omitting  the  words  *' next  preceding  the 
passage  of  this  act,"  leaves  a  good  and  perfect  statute.     By  Beatty,  J. 

Idem. — Held,  that  said  section  is  not  in  conflict  with  any  of  the  provisions  of 
the  State  or  Federal  Constitution.    By  Hawley,  C,  J, 

Habeas  Corpus  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 

De  Long  &  JSeVcnap,  for  Petitioner. 

I.  The  act  is  special  in  a  case  where  a  general  law  could 
DO  made  applicable.  (Sees.  20  and  21  of  Art.  IV,  Const,  of 
JTev.) 

This  Court  has  laid  down  the  rule  that  a  law  which  does 
lot  embrace  all  persons  in  the  same  situation  or  condition 
s  a  special  law.     This  is  the  most  liberal  rule, — the  most 
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severe  against  our  client,  the  most  favorable  to  the  State;  it 
goes  to  the  furthest  extent  to  which  any  law-book  or  decision 
has  gone  to  uphold  a  questionable  legislative  enactment. 
(7Nev.  351;  20  Iowa,  343.) 

II.  Where  all  persons  similarly  situated  or  conditioned, 
is  the  sense  of  the  distinction  which  courts  make  between 
general  and  special  laws.  (7  Nev.  351-3;  Cooley's  Const. 
Lim.  389-91,  392-3.) 

III.  The  law  is  in  violation  of  section  2  of  Art.  IV  of 
the  Federal  Constitution. 

IV.  The  law  unjustly  discriminates  between  citizens  of 
this  State.  Laws  taxing  all  merchants  as  such  alike,  con- 
taining discriminations  against  merchants  with  one  eye, 
or  unmarried  merchants;  laws  exempting  merchants  from 
the  payment  of  licenses,  by  reason  of  length  of  residence, 
or  because  they  came  to  this  coast  in  '49;  laws  imposing  a 
heavier  license  upon  merchants  who  had  traded  in  this 
State  nine  years  than  those  who  had  traded  ten  years;  laws 
requiring  as  a  prerequisite  to  practicing  medicine  that  the 
practitioner  shall  have  graduated  at  a  college  in  the  State 
of  Nevada,  are  illustrations  of  unjust  discrimination. 

When  the  legislature  imposes  a  qualification,  it  must  ho 
reasonable.  What  natural,  reasonable  or  fair  distinctioi^^ 
exists  between  mere  non-graduates  who  have  practiced  med' 
icine  ten  years  in  this  State  or  ten  years  in  another  State  ? 

V.  The  law  is  in  violation  of  the  fourteenth  amendmea*' 
to  the  Federal  Constitution,  and  is  therefore  void.  (Kent*^ 
Analysis,  69;  1  Bish.  on  Crim.  Law,  Sec.  24;  16  Wallace* 
43;  Ward  v.  Maryland,  12  Wall.  430;  Paul  v.  Virginia,  ^ 
Wall.  180;  Slaughter-House  Cases,  16  Wall.  767;  18  Wall- 
138-9.) 

If  when  the  unconstitutional  portion  is  stricken  out,  thflt*' 
which  remains  is  complete  in  itself  and  capable  of  being  eS^-' 
ecuted  in  accordance  with  the  apparent  legislative  intent,  wholly 
independent  of  that  which  was  rejected,  it  must  be  sas- 
tained.  (Cooley's  Const.  Lim.  176;  Lath*op  v.  Mills,  1^ 
Cal.  530;  Slamony.  City  of  Racine,  13  Wis.  404;  Jones  ^- 
BohUns,  8  Gray,  338;  Warren  et  al  v.  Mayor,  etc,  of  Charles^ 
iotvn,  2  Gray,  98.) 
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J,  B,  Kittrell,  Attorney-General,  and  E.  li.  Taylor,  for  the 
Jtate. 

I.  As  to  general  and  special  laws.  (People  v.  Allen,  1 
jansing,  248,  254;  Brooks  v.  Hyde,  37  Cal.  366,  375;  Fx 
sarte  Yale,  24  Cal.  241;  Youngs  v.  Hall,  9  Nev.  218;  Cohen  v. 
VHgU,  22  Cal.  317.) 

H.  statutes  will  not  be  declared  unconstitutional  unless 
ilearly  and  unequivocally  repugnant  to  some  provision  of 
he  Constitution  which  is  direct  and  plain,  and  about  the 
jonstruction  of  which  there  is  no  doubt.  (6  Cranch,  87, 
L28,  188;  30  Iowa,  9;  62  Penn.  81,  286;  3  Den.  381,  394; 
r  N.  T.  109;  19  Barb.  81,  84,  88;  20  Wend.  382.) 

in.  Part  of  a  statute  may  be  good,  and  will  be  enforced, 
wrhile  another  portion  of  it  is  unconstitutional.  (39  Cal. 
II;  29  Iowa,  399;  1  Gray,  21;  9  Nev.  337.) 

By  the  Court,  Beatty,  J. : 

It  appears  from  the  petition  and  the  return  to  the  writ 
that  the  prisoner  is  detained  in  the  custody  of  a  constable 
of  Storey  County,  by  virtue  of  a  warrant  of  arrest  issued 
apon  a  complaint  charging  him  with  practicing  medicine  in 
violation  of  the  provisions  of  an  act  of  the  legislature  en- 
itled  **An  act  to  prevent  the  practice  of  medicine  and 
iiirgery  by  unqualified  persons."  (Stats,  of  18T5,  467.) 

The  illegality  of  the  imprisonment  is  alleged  to  consist  in 
lis:  that  the  statute  defining  the  offense  and  prescribing 
io  penalty  is  unconstitutional  and  void,  because  **the  said 
cfc  is  a  special  law  in  a  case  where  a  general  law  is  appli- 
aHble,  contrary  to  the  provisions  of  section  twenty-one  of 
trticle  four  of  the  Constitution  of  this  State,  and  is  also  in 
conflict  with  the  fourteenth  amendment  to  the  Constitution 
>f  the  United  States,  which  declares  'that  no  State  shall 
Make  or  enforce  any  law  which  shall  abridge  the  privileges 
>r  immunities  of  the  citizens  of  the  United  States;'  and  also 
^^  Second  section  of  article  four  of  the  Constitution  of  the 
i'^i^ited  States,  which  declares  that  'the  citizens  of  each 
>^ato  shall  be  entitled  to  all  the  privileges  and  immunities 
^  citizens  in  the  several  States.'" 
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The  act,  to  the  validity  of  which  these  objections  ar^ 
urged,  prohibits  all  persons  from  practicing  medicine  o^  ~ 
surgery  in  this  State  who  have  not  received  a  medical  edc%^ 
cation  and  a  diploma  from  some  regularly  chartered  medic^^ 
school  bona  fde  existing  at  the  time   the  diploma   w^^ 
granted.     It  requires  every  physician  or  surgeon  resident 
or  about  to  become  a  resident  here,  to  file  with  the  county 
recorder  of  the  county  where  he  is  about  to  practice,  a  copy 
of  his  diploma,  and  to  exhibit  at  the  same  time  the  original 
diploma,  or  a  certificate  of  his  graduation  from  the  dean  ot 
his  school,  and  to  make  proof  of  his  identity.     A  penalfy 
of  fine  and  imprisonment  is  imposed  for  every  violation  of 
any  of  these  provisions.     A  subsequent  section  of  the  act 
reads  as  follows:  **Sec.  6.  No  portion  of  this  act  shall  ap- 
ply to  any  person  who,  in  an  emergency,  may  prescribe  or 
give  advice  in  medicine  or  surgery  in  a  township  where  no 
physician  resides,  or  when  no  physician  or  surgeon  resides 
within  convenient  distance;  nor  to  those  who  have  prac- 
ticed medicine  or  surgery  in  this  State  for  a  period  of  ten 
years  next  preceding  the  passage  of  this  act;  nor  to  persons 
prescribing  in  their  own  family." 

The  petitioner  admits  the  power  of  the  legislature  to  de- 
fine the  qualifications  of  those  who  shall  be  licensed  to 
practice  those  callings  or  professions  the  exercise  of  whicb 
may  affect  the  public  health  or  safety,  and  concedes  thstt 
this  law  would  be  entirely  constitutional,  in  that  view,  if  i* 
stopped  short  with  prohibiting  all  except  medical  graduate^ 
from  practicing.     But  he  contends  that  the  exception  \t^ 
favor  of  those  who  have  practiced  for  ten  years  in  this  Stafc^ 
is  not  founded  upon  any  natural,  fair  or  reasonable  distinc 
tion,  and  makes  the  law  special  within  the  meaning  of  th^ 
prohibition  in  our  Constitution  against  special  laws  where 
general  laws  can  be  made  applicable,  and  makes  it  a  dis- 
criminating law  within  the  prohibitions  of  the  Federal  Con- 
stitution. 

I  will  consider  these  propositions  separately,  altbougt 
the  argument  with  respect  to  each  is,  to  a  great  extent,  the 
same. 
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le  law  says,  in  efifect,  that,  outside  of  his  own  family, 
jpt  in  the  specified  cases  of  emergency,  no  man  shall 
tice  or  prescribe  as  a  physician  or  surgeon  in  this  State 
ss  he  is  either  a  regular  graduate,  or  unless  he  has 
ticed  in  this  State  for  ten  years  next  preceding  the  pas- 
of  the  act.  This  is  the  rule  of  qualification  for  medi- 
)r  surgical  practice. 

is  contended  that  it  is  purely  arbitrary  in  these  particu- 
:  First.  In  admitting  those  who  have  practiced  ten 
s  and  excluding  those  who  have  practiced  nine  years 
eleven  months.  Second.  In  admitting  those  who  have 
ticed  the  requisite  period  in  this  State  and  excluding 
e  who  have  practiced  during  the  same  period  in  other 
es.  Third.  In  making  a  distinction  between  those  who 
)  practiced  in  this  State  during  the  ten  years  next  pre- 
Dg  the  passage  of  the  act  and  those  who  have  practiced 
as  long  or  longer  in  this  State,  but  not  continuously 
Dg  the  last  ten  years. 

i  to  the  first  point,  it  was  not  much  insisted  upon.  It 
admitted  that  experience  in  the  treatment  of  disease  or 
ries  is,  in  itself,  a  sort  of  qualification  for  the  practice 
edicine  or  surgery;  that  long  experience  may  constitute 
3t-rate  qualification,  and  a  very  short  experience  little 
lO  qualification.  This  being  conceded,  it  seems  neces- 
y  to  follow  that  it  is  within  the  province  of  the  legisla- 
to  declare  what  is  the  minimum  amount  of  experience 
shall  authorize  a  license  to  practice.  "Wherever  the 
is  drawn  it  must  be  in  one  sense  arbitrary,  for  there 
be  no  appreciable  diflference  between  those  who  are 
jly  included  and  those  who  are  barely  excluded  by  it, 
it  will  no  doubt  often  happen  that  some  will  be  ex- 
ed  who  are  really  better  qualified  than  some  who  are 
aded.  But  at  the  same  time,  there  can  be  no  doubt 
the  class  admitted  to  practice  by  such  a  rule  will, 
i  whole,  possess  qualifications  superior  to  those  who 
excluded.  Exactly  the  same  objection  could  be  made 
he  rule  which  makes  graduation  and  the  possession* 
diploma  the  test  of  ability.     There  is  no  appreciable 
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difference  between  the  student  who  barely  passes  a  success- 
ful examination  and  the  one  who  barely  fails  in  the  same 
college,  and  a  student  who  fails  signally  at  one  college 
where  a  high  standard  is  maintained,  might  have  passed 
easily  at  another  college  maintaining  a  lower  standard.  The 
unfairness  of  its  operation  in  individual  instances  is,  bow- 
ever,  an  evil  incident  to  the  generality  of  the  rule,  and 
points  to  an  objection  the  very  opposite  of  the  one  sug- 
gested. 

The  second  point  was  more  strenuously  insisted  upon, 
the  petitioner  contending  that  there  cannot  be  any  reason- 
able ground  for  a  distinction  between  those  who  have  prac- 
ticed ten  years  in  this  State  and  those  who  have  practiced 
ten  years  elsewhere. 

But  I  am  not  prepared  to  say  that  there  may  not  be 
grounds  for  such  a  distinction.  \  Disregarding  individual 
exceptions,  which  can  never  be  made  the  basis  of  general 
legislation,  it  may  have  been  considered  that  physicians 
and  surgeons  who  are  versed  in  the  sciences  upon  which  the 
intelligent  practice  of  their  arts  depends,  are  always  gradu- 
ates, and  that  those  who  are  not  graduates,  and  wboso 
qualifications  depend  mainly  upon  their  individual  experi- 
ence,  while  they  may  be  reasonably   safe  advisers  in  tb^ 
locality  and  among  the  diseases  they  are   accustomed  U>9 
might  be  very  unsafe  advisers  in  another  locality  and  cli"' 
mate,  among  a  population  mainly  employed  in  other  avoc^"" 
tions,  and  where,  as  a  consequence,  different  diseases  pre-" 
vail,  and  the  same  diseases  may  be  modified  by  differeti* 
surroxinding  circumstances,  not  only  in  their  development^ 
but  even  in  l;heir  earliest  stage.     To  express  the  idea  mor^ 
plainly,  the   legislature  may  have  thought :  The  graduate 
is  a  man  of  science;  his  knowledge  enables  him   to  ref^^ 
effects  to  their  causes;  ifc  enables  him  to  discriminate  b^' 
tween  the  essential  relations  of  phenomena  and  their  acci' 
dental  coincidence;  it  is  sufficiently  comprehensive  to  anti- 
cipate the  operation  of  new  causes  and  the  influence  ^ 
changed  conditions.     He  will,  therefore,  be  able  to  adat>^ 
his  practice  to  the  peculiar  diseases   or  modifications  oj 
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disease  of  any  locality.  The  mere  practitioner,  on  tlie  other 
hand,  who  has  not  pursued  the  regular  course  of  medical 
education,  and  who  has  learned  merely  to  meet  a  certain 
symptom  with  a  certain  drug,  without  knowing  what  patho- 
logical condition  is  indicated  by  the  symptom  or  what  is 
the  specific  action  of  the  drug,  may  do  very  well  in  the  dis- 
eases he  is  accustomed  to,  or  where  the  same  symptom 
means  the  same  thing,  and  the  accustomed  remedy  meets 
the  same  counteracting  or  co-operating  conditions;  but  he 
will  be  dangerous  among  new  diseases  or  new  modifications 
of  disease . 

K  this  was  the  idea  of  the  legislature,  there  is  certainly 
some  reason  and  some  truth  to  sustain  it,  and  we  are  bound 
to  presume  that  if  they  had  no  better  reason  for  the  rule  they 
hsLve  established,  the  true  reason  was  found  in  the  consider- 
ation indicated.     How  much  truth  there  may  be  in  these 
suggestions,  or  how  important  it  may  be  as  a  principle  of 
discrimination,  was  a  question  solely  for  the  legislature. 
Saving  the  pow^r  to  discriminate,  it  had  full  discretion,  so 
farir  as  the  clause  of  our  Constitution  in  question  is  concerned, 
*o   discriminate  upon  any  principle  which  will  serve  as  the 
^^sis  of  a  general  classification.     The  question  was  one  of 
P^:>licy,  and  its  decision  is  not  subject  to  our  review. 

It  is  urged^  however,  that  in  point  of  fact  there  is  no  es- 
s^:«itial  difference  of  climate  between  this  State  and  Utah  or 
^^Uifomia.  This  may  be  true,  or  may  not  be;  but  I  again 
^*^-^  of  that  the  legislature  was  the  judge.  There  is  undoubt- 
®<ily  a  difference  between  Nevada  and  Florida  or  Loui- 
si€i,na.  K  the  extremes  were  to  be  divided,  it  could  only  be 
*^y  a  geographical  line,  and  wherever  that  line  was  drawn  it 
'"^Xist  necessarily  have  been  arbitrary  in  the  same  sense  that 
^«^^  distinction  between  ten  years  and  nine  years  and  eleven 
'Months  is  arbitrary. 

It  may  be  said,  in  conclusion,  that  the  idea  of  the  neces- 
ttty  of  local  experience  as  a  qualification  to  practice  a 
liocnsed  calling  is  by  no  means  novel.  The  case  of  pilots  is 
^o.  extreme  case,  where  the  necessity  is  apparent.  The  case 
^^   lawyers,  however,  is  entirely  analogous  to  that  of  phy- 
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sicians,  and  certainly  it  has  not  been  unusual  to  require  a 
local  apprenticeship  to  the  law  as  a  condition  of  license  to 
practice  it.     I  presume  the  constitutionality  of  a  law  requir- 
ing a  term  of  service  in  the  office  of  a  Nevada  attorney  as 
an  essential  condition  of  license  to  practice  here  would  not 
be  questioned,  and  yet  there  is  probably  less  difference  be- 
tween the  laws  and  law-practice  of  California  and  Nevada 
than  there  is  between  diseases  and  their  treatment  in  the 
two  States. 

The  third  point  urged  by  the  petitioner  is  not  so  easily 
met.  There  does  not  seem  to  be  any  reason  for  allowing  a 
physician  or  surgeon  to  continue  practice  because  he  has 
been  practicing  during  the  last  ten  years,  which  does  not 
equally  apply  to  the  case  of  one  who  has  practiced  ten  years 
or  more,  but  not  continuously  during  the  ten  years  just 
elapsed.  If  any  reason  for  this  discrimination  has  been  sug- 
gested, it  is  so  extremely  fanciful  that  it  cannot  be  supposed 
to  have  influenced  the  legislature,  and  I  feel  bound  to  say 
that  the  distinction  appears  to  me  to  be  purely  arbitrary. 
This  conclusion  brings  me  to  the  important  question  in  the 
case :  Can  this  Court  hold  a  law  to  be  in  conflict  with  sec- 
tion 21  of  Art.  IV  of  our  Constitution  because  it  limits  the 
exercise  of  a  calling  or  profession  to  a  class  of  citizens  only 
distinguished  from  others  by  a  rule  which  appears  to  wa  to 
be  founded  upon  a  purely  arbitrary  distinction?  The  only 
authority  upon  this  point  to  which  we  have  been  referred 
is  the  opinion  of  the  chief  justice  in  the  case  of  IJie  State  ex 
rel.  Stoutemeyer  v.  Duffij  (7  Nev.  348).  That,  however,  was 
not  the  opinion  of  the  Court.  It  was  not  concurred  in  by 
either  of  the  associate  justices,  and  one  expressly  dissented 
from  the  views  expressed.  It  is,  therefore,  an  authority 
only  so  far  as  the  reasoning  appears  satisfactory.  It  assumes, 
and  is  undoubtedly  correct  in  so  assuming,  that  the  object 
of  the  constitutional  provision  in  question  was  the  preven- 
tion of  unfair  discrimination  between  citizens,  and  to  secure 
to  every  one  the  enjoyment  of  the  same  privileges  which  are 
enjoyed  by  others  similarly  circumstanced.  From  this  it 
proceeds  to  argue  that  the  legislature  may  not  only  not  pass 
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'  which  is  special  in  terms,  that  is,  which  confers  special 
leges  or  imposes  special  burdens  upon  selected  indi- 
ils,  but  it  cannot  do  the  like  with  respect  to  a  class, 
;s  that  class  is  distinguished  by  some  trait  that  is  im- 
knt  or  generally  recognized  as  the  basis  of  classification, 
if  it  can  evade  the  force  of  the  constitutional  restriction 
jsorting  to  merely  arbitrary  distinctions,  the  restriction 
)8  to  be  of  any  value.  There  is,  undoubtedly,  much 
I  in  this  argument,  of  which  I  haVe  merely  given  the 
QO.  But  to  accept  its  conclusions  involves  a  very 
us  consequence — no  less,  indeed,  than  this,  that  the 
:s  must  undertake  to  decide  in  every  instance  what  is 
what  is  not  an  arbitrary  basis  of  distinction.  Now, 
is  by  no  means,  always  a  question  of  law.  It  must  very 
1,  if  not  always,  be  a  question  of  fact,  depending  for  its 
ion  upon  conflicting  evidence  of  a  character  not  ju- 
Uy  cognizable,  and  which,  if  it  was  all  produced  and 
)ughly  weighed  and  considered,  might  lead  different 
[s  to  different  conclusions.  But  courts  would  have  to 
le  such  questions  without  evidence,  or  at  least  without 
16  evidence,  and  how  uncertain  their  judgments  would 
i  illustrated  by  the  fact  that,  in  the  case  referred  to,  of 
wo  judges  who  discussed  the  question,  one  was  clearly 
le  opinion  that  the  distinction  in  question  was  sub- 
:ial  and  important,  while  the  other  was  equally  clear 
it  was  trivial  and  arbitrary.  One  judge,  in  other 
is,  thought  the  rule  was  justified  by  motives  of  sound 
y,  and  the  other  thought  it  altogether  **  unnecessary 
unjust." 

le  result  of  the  discussion  seems  to  indicate  the  fault  of 
argument  of  the  chief  justice.  In  order  to  decide 
her  a  rule  is  arbitrary  or  not,  it  must  first  be  decided 
her  it  subserves  a  good  policy  or  not.  But  the  ques- 
of  policy  is  a  question  for  the  legislature  and  not  for 
iourts.  Whenever  it  becomes  apparent  that  the  public 
ire  demands  that  the  exercise  of  any  privilege  be 
er  restricted,  it  is  the  right  and  the  duty  of  the  legisla- 
te restrict  it  accordingly,  and  it  is  for  the  legislature, 
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and  not  for  the  courts,  to  decide  upon  the  existence  an 
extent  of  the  necessity.  So  in  regard  to  this  case,  admit 
ting  the  object  of  the  constitutional  provision  in  question  t< 
be  the  prevention  of  arbitrary  discriminations,  I  say  tha 
it  only  seeks  to  accomplish  that  object  so  far  as  it  maj  bi 
effected  by  forbidding  special  laws.  To  that  extent  we  cai 
enforce  it.  But  when  a  law  is  not  special  in  terms,  but  i 
alleged  to  be  so  in  fact,  though  not  in  form,  because  i 
restricts  the  privileges  of  a  class  of  citizens  without  an; 
justification  of  policy  or  expediency,  we  can  only  say  tha 
so  far  at  least  as  this  provision  of  our  Constitution  is  con 
cemed,  the  legislature  is  left  the  sole  judge  of  questions  o 
policy  and  expediency,  and  we  must  submit  to  their  deci 
sion.  In  saying  this  I  do  not  overlook  the  consequence 
involved  in  the  position.  They  are  pointed  out  in  th 
opinion  referred  to  as  follows:  "If  so,  the  legislature  migb 
confer  certain  rights  and  privileges  upon  all  persons  possess 
ing  certain  physical  characteristics,  to  the  exclusion  of  a^ 
others;  as,  for  example,  those  having  hair  of  a  certain  coloi 
or  who  might  be  of  a  certain  stature,  etc.  The  same  argc 
ment  is  much  insisted  upon  by  the  petitioner.  But  I  thin 
it  is  not  sound.  The  redactio  ad  ahsurdum  is  often  a  useft 
mode  of  demonstration,  but  it  is  not  always  infallible- 
never  in  fact  when  the  existence  of  the  absurdity  is  qui< 
possible.  Its  validity  in  this  case  depends  wholly  upon  tb 
assumption  that  the  courts  must  of  necessity  have  tb 
power  to  prevent  the  legislature  from  doing  anything  absur 
or  unjust.  But  such  an  assumption  is  wholly  gratuitooi 
Nothing  is  easier  than  to  point  out  endless  absurdities  thi 
the  legislature  might  enact  while  keeping  clearly  within  tl 
constitutional  limitations  upon  its  power.  For  instance 
no  one  will  deny  the  power  of  the  legislature  to  fix  <■ 
change  the  penalties  of  criminal  offenses,  but  it  foUoinri 
from  this  admission,  that  they  could  punish  vagrancy  c 
larceny  with  death,  and  make  murder  merely  a  finable  mis 
demeanor.  Or,  to  take  a  case  more  directly  in  point:  It  i 
admitted  that  age  and  sex  have  always  been  marks  oJ 
classification,  and  laws  including  all  persons  so  classified 
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are  unquestionably  general  laws.  It  follows  from  this  that 
a  valid  law  might  be  passed  prohibiting  all  persons  under 
sixty  years  of  age  from  practicing  law,  or  forbidding  any 
but  a  female  physician  to  visit  a  female  patient.  In  point 
of  absurdity  such  laws  would  be  quite  as  bad  as  a  law  pro- 
hibiting men  from  practicing  medicine  if  they  had  red  hair, 
or  law,  if  they  were  over  six  feet  high.  The  truth  is,  the 
protection  we  enjoy  against  such  absurdities  of  legislation 
is'  not  derived  from  constitutional  restrictions,  but  from  the 
force  of  public  opinion  and  the  character  of  our  representa- 
tives. This  Court  has  the  power  to  keep  the  legislature 
within  the  terms  and  plain  import  of  the  Constitution.  To 
superintend  the  conscience  and  intelligence  of  legislators, 
and  see  that  they  pay  a  due  regard  to  considerations  of  jus- 
tice and  expediency  in  the  enactment  of  laws,  is  the  busi- 
ness of  the  people.  The  sooner  this  truth  is  recognized  the 
better. 

This  view  of  the  extent  of  our  powers  does  not  leave  the 
people  of  the  State  so  utterly  defenseless  as  counsel  assume. 
Most  of  the  important  and  fundamental  rights  of  citizens 
we  protected  by  specific  provisions  of  the  State  or  Federal 
Constitution,  and  do  not  depend  for  their  immunity  upon 
tbis  general  inhibiiion  of  special  legislation.  In  the  case 
supposed  by  counsel  of  a  law  .graduating  the  amount  of 
nierchants'  licenses  according  to  length  of  residence  in  the 
State,  the  requirement  that  taxation  shall  be  equal  and  uni- 
form would  prevent  its  operation. 

But  is  this  law  in  conflict  with  the  Constitution  of  the 
United  States?  The  first  provision  referred  to,  considered 
^th  reference  to  this  case,  amounts  to  no  more  than  this : 
tbat  citizens  of  other  States  are  entitled  to  practice  med- 
icine and  surgery  here  on  precisely  the  same  terms  and  sub- 
ject only  to  the  same  restrictions  as  our  own  citizens.  Now 
*Ws  law  makes  no  distinction  in  terms  between  our  own 
citizens  and  citizens  of  other  States.  It  merely  prescribes 
^®  qualifications  that  practitioners  are  required  to  possess, 
*nd  admits  all  to  practice  who  can  bring  themselves  within 
^®  rule,  whether  they  are  citizens  of  this  State  or  other 
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States.  But  it  is  argued  that  one  of  the  sorts  of  qualifica- 
tion recognized  is  such,  that  of  necessity  none  but  citi- 
zens of  this  State  can  possess  it.  This  is  so,  but  it  does 
not  follow,  therefore,  that  the  law  is  unconstitutional;  fori! 
the  qualification  is  in  itself  reasonable,  and  such  as  tends 
to  subserve  public  interests,  the  legislature  had  the  right 
to  exact  it,  and  the  circumstance  that  citizens  of  other 
States  cannot  possess  it  may  be  a  misfortune  to  them,  but 
is  no  reason  why  a  precaution,  proper  in  itself,  should  be 
dispensed  with.  Thus  it  appears  that  the  solution  of  this 
question  also  involves  a  preliminary  inquiry  into  the  policy 
of  the  law.  But  who  is  to  decide  questions  of  policy?  I 
have  endeavored  to  show  that  that  is  the  function  of  the 
legislature,  and  if  not  its  exclusive  function,  that  we  at  least 
have  no  right  to  assume  it  for  the  purpose  of  enforcing  the 
spirit  of  a  constitutional  provision  which  makes  the  fonnof 
the  law,  and  not  its  object  or  purpose,  the  test  of  its  con- 
stitutionality. 

But  I  think  the  provisions  of  the  Federal  Constitution 
above  referred  to  give  greater  scope  to  the  judicial  author- 
ity. They  regard  the  substance,  not  the  form  of  laws;  are 
aimed  against  all  arbitrary  discriminations  against  citizens, 
whether  created  by  a  general  or  special  law,  and  the  courts, 
for  the  purpose  of  enforcing  them,  must  necessarily  con- 
sider the  apparent  object  and  intent  of  a  law  which  seems 
to  abridge  the  privileges  or  immunities  of  a  citizen,  or  class 
of  citizens,  of  the  United  States.  Now  I  entertain  no  donbt 
that  amongst  the  inherent  privileges  of  the  citizens  of  a  free 
country  is  the  right  to  pursue  a  lawful  calling  in  a  lawful 
manner,  that  is,  subject  to  such  restrictions  and  none  other 
as  may  be  deemed  necessary  for  the  public  welfare.  What 
restrictions  are  necessary  in  that  view  it  is  the  province  of 
the  legislature  to  decide,  and  its  decision,  no  matter  how 
ill  advised  it  may  appear  to  be,  is  binding  on  the  courts 
whenever  it  appears  to  have  been  based  upon  motives  of 
policy  or  general  expediency.  But  when  a  law  excludes  a 
class  of  citizens  from  the  pursuit  of  a  useful,  honorable  and 
profitable  avocation,  and  there  is  no  assignable  motive  of 
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policy  or  expediency  to  justify  the  exclusion;  or,  in  other 
(vords,  when  it  is  apparent  that  the  whole  scope  and  object 
^f  the  law  is  to  make  a  forbidden  discrimination,  without 
coking  to  the  attainment  of  any  public  benefit,  I  think  a 
50urt  should  not  hesitate  to  say  that  such  a  law  is  forbidden 
yy  the  fourteenth  amendment  to  the  Federal  Constitution. 

With  respect  to  this  law  I  have  said  in  another  connec- 
ion  that  I  do  not  feel  justified  in  holding  that  there  is  no 
jood  reason  for  requiring  ten  years'  practice  in  this  State  as 
b  qualification  for  the  continued  practice  of  medicine  or  sur- 
jery.  But  I  do  think  that  there  is  no  sort  of  reason  for  re- 
£uiring  that  practice  to  have  extended  over  the  particular 
;en  years  immediately  preceding  the  enactment  of  the  law, 
ind  to  this  extent'I  am  prepared  to  go  in  holding  it  uncon- 
ititutional.  To  so  decide,  howevei?,  would  leave  a  good 
md  perfect  statute,  omitting  only  the  words  **next  preced- 
ng  the  passage  of  this  act;"  and  it  would  follow  that  the 
Drisoner  must  be  remanded.  In  this  conclusion  the  Court 
.s  agreed,  though  my  associates  differ  from  me  in  the 
opinion  that  the  law  is  unconstitutional  in  any  particular. 
3o  far  as  this  case  is  concerned  the  diversity  in  the  views 
of  the  members  of  the  Court  is  of  no  consequence,  and  if  a 
case  should  ever  arise  where  the  particular  point  upon 
which  we  differ  became  material,  it  would  have  to  be  decided 
in  another  form. 

It  is  ordered  that  the  prisoner  be  remanded. 

Hawlet,  C.  J.,  concurring: 

The  exception  in  the  act,  to  which  the  objections  of  coun- 
sel are  directed,  is  general,  not  special;  it  applies  to  all 
physicians  and  surgeons  who  have  practiced  medicine  or 
surgery  in  this  State  for  the  period  of  time  therein  men- 
tioned. It  does  not  come  within  any  of  the  prohibitions, 
gainst  the  passage  of  special  laws,  contained  in  our  State 
Constitution;  nor  is  the  exception  in  conflict  with  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States, 
^or  it  does  not,  in  my  opinion,  abridge  the  privileges  or  im- 
^^nities  of  any  citizen  of  the  United  States;  and  it  is  not 
1^  violation  of  the  second  section  of  Art.  IV,  bee^M^^  \\» 
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leaves  the  citizen  of  each  State,  as  therein  provided,  "en- 
titled to  all  the  privileges  and  |mmanities  of  the  citizens  in 
the  several  States." 

Under  the  provisions  of  the  Constitution  of  the  Unifced 
States,  every  citizen  has  the  undoubted  right  to  pursue  any 
lawful  profession,  calling  or  employment,  in  a  lawful  man- 
ner; but  these  pursuits  are  always  subject  to  such  restric- 
tions as  may  lawfully  be  prescribed  by  the  legislature  of 
each  State,  in  order  to  protect  the  public  health  and  pro- 
mote the  general  ititerests  of  society,  and  as  long  as  sncli 
restrictions  leave  the  field  of  employment  open  for  every 
citizen  of  the  United  States,  who  comes  endowed  with  all 
the  necessary  qualifications,  to  practice  his  profession  or 
pursue  his  calling,  the  law  cannot  be  declared  unconstita- 
tional. 

The  act  in  question  does  not,  as  was  argued  by  counsel, 
prohibit  any  physician  or  surgeon  from  the  practice  of  med- 
icine or  surgery  because  he  is  not  a  citizen  of  this  State; 
it  makes  a  medical  qualification  the  test  of  the  right  to  prac- 
tice. The  right  of  the  legislature  to  prescribe  qualifica- 
tions based  upon  professional  skill,  or  knowledge,  so  as  to 
prevent  unqualified  persons  from  practicing  any  profession, 
has  been,  time  and  again,  recognized  in  the  various  courts 
of  the  several  States  and  in  the  Supreme  Court  of  the 
United  States.  The  recognition  of  this  power  necessarily 
implies  that  the  legislature  is  the  sole  judge  of  the  qualifi- 
cations, and  that  the  establishment  of  any  rule  would  io 
some  extent  be  arbitrary  and  an  imposition  of  some  re- 
straint upon  its  individual  exercise. 

If  a  law  should  be  passed  by  the  legislature  prescribiug 
a  qualification  based  upon  the  color  of  the  hair  or  skin,  or 
relating  to  the  size,  or  stature,  or  other  physical  formation 
of  individuals,  I  am  inclined  to  think  it  would  be  in  viola- 
tion of  the  fourteenth  amendment,  for  under  its  provisions 
it  appears  to  me  that  every  citizen,  whether  white  or  black, 
hale  of  limb,  or  sound  in  body,  has  the  right,  subject  to 
the  laws  prescribing  the  necessary  legal,  medical  or  scien- 
tific qualifications,  to  enter  the  arena  of  his  chosen  profes- 
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.  and  there  contest  npon  equal  terms  with  other  citizens 
lie  battle  of  life  for  position,  eminence  and  success;  but 
ill  be  time  enough  to  decide  these  questions  when  they 
e. 

he  real  test  of  qualification  in  the  act  under  considera- 
,  as  before  stated,  is  based  upon  medical  skill  and 
wledge.  The  physician  or  surgeon  entitled  to  practice 
it  have  received  a  medical  education  and  must  have  ob- 
ed  a  diploma  from  some  regularly  chartered  medical 
)ol.  Now  the  legislature  saw  fit,  in  establishing  this 
,  to  except  from  its  provisions  a  certain  class  of  physi- 
is  and  surgeons;  in  so  doing  it  in  effect  declared — to 
e  the  extreme  cases — that  the  physician  or  surgeon  who 
practiced  his  profession  in  this  State  for  the  period  of 
years  immediately  preceding  the  passage  of  this  act, 
as  well  qualified,  in  its  judgment,  to  continue  the  prac- 

of  his  profession,  as  the  student,  coming  fresh  from 
halls  of  college  with  his  diploma,  was  to  commence  it. 
1  adopting  this  exception  the  legislature  did  not  in- 
ge  upon  any  provision  of  our  State  or  Federal  Constitu- 
,  and  we  are  not  therefore  required  to  state  what,  in  our 
lion,  may  have  been  the  motive  for  the  enactment  of 

law.  The  reasons  which  induced  the  legislature  to 
trt  the  exception  may  have  been  as  varied  as  the  differ- 
minds  of  its  members.  It  is  simply  the  question  of 
er  that  we  are  called  upon  to  discuss  and  determine, 
ether  the  power  of  the  legislature  was  reasonably  or 
easonably  exercised;  whether  it  was  wise  or  unwise, 
edient  or  inexpedient,  to  enact  the  law,  are  questions 
exclusively  to  other  departments  of  our  State  govern- 
it  to  decide,  and  their  judgment  must  necessarily  be 
isive  upon  these  questions, 
concur  in  the  judgment  remanding  petitioner  into  cus- 

7. 

lAKLL,  J.,  not  having  heard  the  oral  argument,  did  not 
ticipate  in  the  foregoing  decision. 

Vol.  X.— 22 
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[No.  759.] 

FEANE  OWEN,  Appellant,  v.  NYE  COUNTY, 

Respondent.  * 

County  Ofpioicrs— Rent  or  Office— Pleadings.— Where  a  connty  does  not 
own  or  control  a  suitable  office  for  the  county  officers:  Held^  that  the 
officers  have  no  right  to  select  one  for  themselves  and  compel  the  county 
to  pay  rent  therefor;  that  a  complaint,  in  a  suit  for  such  rent,  which 
fails  to  aver  that  the  county  commissioners  have  failed  and  ref ased  to 
provide  suitable  offices  for  the  respective  officers,  is  defective. 

Idem — Mandamqs — Qukky. — If  it  is  a  duty  enjoined  by  law  upon  the  coanty 
commissioners  to  furnish  county  officers  with  an  office,  Qi^ery— Whether 
mandamus  to  compel  them  to  perform  their  duty  is  not  the  proper  and 
only  remedy? 

Duty  of  County  Commissionkes  to  fubnish  some  OFFicara. — It  is  the  duty  of 
the  commissioners  to  provide  an  office,  at  the  expense  of  the  connty,  for 
some  of  the  county  officers;  but  this  duty  rests,  to  a  great  extent,  iu  the 
discretion  of  the  commissioners. 

Public  Expenditubes,  How  Paid. — Whenever  a  deficiency  of  public  accom- 
modation, on  the  part  of  public  officers,  induces  an  expenditure,  it  mnst 
be  at  the  public  expense;  but  this  rule  is  only  applied  where  the  inter- 
ests of  the  public,  as  distinguished  from  the  interests  of  the  officers,  are 
concerned. 

Officebs,  when  Entitled  to  Rent  of  Office. — To  hold  the  county  liable  for 
the  rent  of  an  office,  the  officer  must  be  one  who  is  by  law  made  the 
custodian  of  the  public  records,  to  which  the  public  are  at  all  reosouahie 
times  entitled  to  access;  or  one  that  is  by  law  required  to  keep  his  ofBoe 
open  for  the  accommodation  of  the  public,  and  for  the  transaction  of 
public  business. 

Idem. — The  officer  must  also  show  that  he  demanded  of  the  commissioners 
a  suitable  office,  and  that  they  had  failed  and  refused  to  furnish  it. 

Idem. — The  kind  and  character  of  an  office  suitable  for  the  discharge  of  the 
public  duties  of  an  officer,  must  necessarily  be  left  very  much  to  the 
sound  discretion  of  the  county  commissioners. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial 
District,  Nye  County. 

The  facts  are  stated  in  the  opinion. 

Frank  Oiaen,  for  Appellant. 

I.  The  demurrer  in  this  case  -was  sustained  on  the  broad 
ground  that  the  complaint  did  not  state  facts  suflBcient  to 
constitute  a  cause  of  action,  or,  in  other  words,  that  the  ac- 
tion could  not  be  maintained.     If  this  be  true,  the  whole 
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natter  before  the  court  resolves  itself  into  one  question,  to 
nt:  Can  an  officer  of  a  county,  where  the  county  of  which 
le  is  an  officer  neither  owns  nor  controls  any  buildings  or 
ooms  suitable  for  an  office,  provide  himself  with  an  office, 
t  liis  own  expense,  and  charge  the  county  with  it? 

The  act  of  1871  (Stats.  1871,  47,  Section  8),  defining  the 
owers  and  duties  of  county  commissioners,  provides  that 

shall  be  their  duty  '*  to  cause  to  be  erected  and  furnished 

court-house  and  jail,  and  such  other  public  buildings  as 
ay  be  necessary,"  etc.  I  claim  that  the  county  is  liable 
ider  this  law.     {Evans  v.  Job  et  aL,  8  Nev.  322.) 

From  the  syllabus  in  18  U.  S.  Dig.  176,  it  seems  that  a 
milar  case  arose  in  Pennsylvania,  and  that  it  was  there 
)ld  that  the  county  was  liable,  although  there  was  no  law 
►mpelling  the  county  to  do  so,  it  being  shown  that  it  was 
istomary  for  the  county  to  pay  for  the  rent  of  the  office. 
9Penn.  St.  417.) 

H.  When  a  person  is  duly  elected  to  a  county  office,  and 
terwards  qualifies,  he  thereby  enters  into  and  accepts  a 
mtract  between  himself  and  the  county,  the  conditions  of 
hich,  on  his  part,  are  that  he  will  faithfully  perform  all 
ie  duties  appertaining  to  the  office  to  which  he  has  been 
ected;  and  on  the  part  of  the  county,  that  it  will  furnish 
im  with  a  suitable  office  and  such  other  compensation  as 
9  may  be  entitled  to  under  the  law. 

S.  T.  Creswell  and  George  B.  Williams^  for  Eespondent. 

I.  The  district  court  did  not  err  in  sustaining  the  de- 
mrrer,  for  the  amended  complaint  is  defective  and  fails  to 
^ate  a  cause  of  action.  Under  the  law  of  1871  (Stat.  1871, 
5)  it  is  undoubtedly  the  duty  of  the  commissioners  to  furnish 
court-house  and  jail.  They  have  no  discretion  in  regard  to 
irnishing  these  buildings.  The  law  has  decided  such 
tiildings  to  be  necessary  public  buildings,  but  in  regard  to 
4er  public  buildings  the  law  allows  the  commissioners  to 
Cercise  their  discretion,  and  makes  them  the  judges  of  the 
icessity  of  such  buildings. 

n.  Admit,  for  the  purposes  of  argument,  that  it  was  the 
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imperative  duty  of  the  commissioners  to  furnish  plaintiff 
with  an  oflSce,  then  does  it  necessarily  follow  that  because 
the  commissioners  neglected   their  duty  that  he  can  per- 
form it  for  them  ?   Suppose  the  commissioners  should  neglect 
to  repair  the  court-house  when  it  needed  repairing,  would, 
plaintiff  have  the  right  to  repair  it  for  them,  and  then  make 
the  county  pay  him  for  such  repairs  ?    The  law  has  made 
the  commissioners  the  agents  of  the  county  for  certain  pur- 
poses, and  has  imposed  upon  them  certain  duties;  and  we 
claim  that  in  case  they  fail  to  perform  their  duty,  no  one 
can  perform  it  for  them  and  make  the  county  responsible 
therefor. 

in.  We  cannot  concur  with  the  plaintiff  in  the  proposi- 
tion that  whenever  a  county  officer  is  elected,  the  countj 
obligates  itself  to  furnish  him  with  an  office  in  addition  to 
the  compensation  allowed  him  by  law.  If  the  law  provides 
that  he  shall  be  furnished  with  an  office,  then,  of  course,  the 
county  obligates  itself  to  furnish  it,  and  not  otherwise. 

IV.  The  amended  complaint  is  defective  in  not  alleging  a 
demand  on  the  commissioners  to  furnish  said  offices. 

V.  The  amended  complaint  is  defective  in  not  sbowing 
what  the  rent  of  these  offices  was  reasonably  worth,  and  in 
not  stating  that  public  buildings  were  necessary,  etc.  The 
complaint  should  have  set  forth  the  facts  from  which  the 
conclusion  could  be  drawn,  that  the  rent  of  these  offices  was 
reasonably  worth  the  amount  claimed. 

By  the  Court,  Hawley,  C.  J. : 

This  suit  was  brought  by  plaintiff  to  recover  from  defend- 
ant the  amount  of  money  paid  by  the  district  attorney, 
county  treasurer  and  county  assessor,  for  the  rent  of  their 
respective  offices.  The  amended  complaint  contains  three 
counts.  The  first,  after  stating  that  plaintiff  was  the  dis- 
trict attorney  of  defendant  from  the  6th  day  of  January* 
A.  D.  1873,  up  to  January  4,  1875,  avers  "  that  during  the 
whole  of  the  time  for  which  plaintiff  was  elected  and  served 
as  such  district  attorney,  *  *  *  he  furnished  and  paid 
for  the  rent  of  an  office  at  the  county-seat  of  said  county, 
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h  he  used  as  the  office  of  the  district  attorney  of  said 
ty."  It  then  alleges  that  the  bills  for  said  rent  had 
regularly  presented  to  the  county  commissioners  and 
ty  auditor,  and  had  been  by  them  rejected;  "that  all  of 
bove-mentioned  and  described  bills  are  reasonable  and 
and  no  part  of  the  same  have  been  paid  or  allowed." 
allegations  in  each  of  the  other  counts  are  the  same, 
pt  as  to  the  officer,  amount  of  rent  paid,  and  the  addi- 
1  averment  that  the  bills  therefor  had  been  assigned  to 
itiff.  The  complaint  closes  with  an  averment,  "that 
ig  the  whole  of  the  years  A.  d.  1873  and  1874,  Nye 
ity  did  not  own  or  control  any  rooms  or  buildings  suit- 
for  the  offices  respectively  of  district  attorney,  treas- 
and  assessor, 
this  complaint  the  defendant  interposed  a  demurrer, 
the  grounds,  "that  said  amended  complaint  fails  to 
facts  sufficient  to  constitute  a  cause  of  action,"  etc. 
demurrer  was  sustained,  and  plaintiff  having  failed  to 
id  within  the  time  allowed  by  the  court,  judgment  was 
3red  against  him  for  the  costs. 

e  amendatory  act  approved  January  11,  1871,  defining 
iuties  and  powers  of  the  board  of  county  commis- 
rs,  declares  that  they  "shall  have  power  and  jurisdic- 
in  their  respective  counties,  *  *  *  to  cause  to  be 
ed  and  furnished  a  court-house  and  jail  and  such  other 
Lc  buildings  as  may  be  necessary."  (Stat.  1871,  47.) 
•pellant  claims  that  by  virtue  of  this  provision  it  is 
>  the  duty  of  the  commissioners  to  furnish  suitable 
s  or  buildings  for  the  use  of  the  county  officers  named 
le  complaint.  On  the  other  hand,  it  is  argued  by  re- 
ient  that  it  is  only  made  the  imperative  duty  of  the 
aissioners  to  erect  and  furnish  a  court-house  and  jail; 
Eis  to  other  public  buildings,  the  law  allows  them  to  ex- 
9  their  discretion  and  leaves  them  the  judges  of  the 
isity  for  their  erection. 

needing,  for  the  sake  of  the  argument,  that  appellant's 
ion  is  correct,  it  does  not  necessarily  follow  that  a 
ty  officer  has  the  right,  where  the  county  does  not  own 
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or  control  a  suitable  office,  to ,  select  one  for  himself  and 
compel  the  county  to  pay  reasonable  rent  therefor.  We  are 
of  the  opinion  that  the  complaint  is  defective.  There  is  no 
direct  averment  that  the  commissioners  had  failed  and  re- 
fused to  provide  suitable  offices  for  the  respective  officers. 
We  think  that, this  fact  should  have  been  positively  allied, 
and  not  left  as  it  is  to  inference  or  presumption. 

In  Ejd  parte  Black,  an  application  was  made  for  a  man- 
damus to  compel  the  county  commissioners  to  build  a  par- 
ticular court-house  and  jail;  the  statute  required  them  to 
provide  certain  officers  with  suitable  offices,  and  the  couri, 
in  discussing  the  various  questions  presented  by  the  appli- 
cation (Thurman,  J.,  delivering  the  opinion),  said:  "Ve 
are  not  asked  to  grant  a  mandamus  requiring  the  commis- 
sioners to  provide  suitable  rooms  for  the  courts  and  county 
officers.  -^  -^  -^  But  were  we  so  asked,  no  sufficient 
ground  is  laid  for  the  application.  There  is  no  statement  in 
the  relator's  affidavit  or  proofs  that  rooms  for  the  courts 
and  county  officers  are  not  provided.  The  only  allegations 
that  touch  this  point,  even  remotely,  are  contained  in  the 
affidavit,  which  states  that  the  court-house  has  been  burned, 
and  that  there  is  not  at  this  time  any  sufficient,  safe  depos- 
itory for  the  public  books  and  papers  of  the  county,  or  for 
thekeeping  of  the  records  of  the  courts.  This  may  all  be 
true,  and  yet  no  default  on  the  part  of  the  commissioners  ^ 
exist.  It  is  not  averred  that  they  refuse  or  neglect  to  pro- 
vide court-rooms,  a  jail,  and  public  offices."  (1  Otio 
State,  35.)  That  case  is  analogous  to  this.  Here  the  only 
allegation  in  the  complaint  that  even  by  inference  has  any 
bearing  upon  this  point,  is  the  one  alleging  that  defendant 
did  not  own  or  control  any  suitable  rooms  or  buildings. 
This  may  be  true  and  yet  the  commissioners  may  have  offered 
to  provide  them;  and  if  the  law  is  to  be  construed  as 
claimed  by  appellant,  then  it  was  their  duty  so  to  do,  and 
in  the  absence  of  any  positive  allegation  to  the  contrary, 
the  courts  would  be  bound  to  presume  that  they  had  dis- 
charged their  duty  in  this  respect. 

But  if  we  pursue  this  question  further  the  necessity  of 
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such  an  allegation  becomes  more  apparent.  If  it  was  the 
duty  of  the  commissioners  to  provide  each  county  officer 
with  an  office,  it  does  not  follow  that  the  officer  was  bound 
to  accept  it;  he  may  rent  another  which  he  deems  more 
suitable,  and  if  he  does,  it  could  not,  with  any  show  of 
reason,  be  contended  that  he  could  recover  from  the 
county  the  amount  paid  by  him  for  the  rent  of  such  an 
office  without,  at  least,  alleging  and  proving  that  the  room 
or  building  offered  by  the  commissioners  was  not  at  all 
suitable  for  the  discharge  of  the  public  duties  which  the 
law  compelled  him  to  perform . 

It  will  be  observed  that  the  whole  case  is  made  to  rest, 
under  the  pleadings,  upon  the  broad  proposition,  asserted 
and  relied  upon  by  appellant,  that  an  officer  of  a  county 
which  neither  owns  nor  controls  any  room  or  building  suita- 
ble for  an  office  can  himself  procure  one  and  compel  the 
county  to  pay  the  rent  for  it,  and  our  opinion  is  that  this  is 
not  the  law.  It  is  even  questionable  whether  if  appellant's 
construction  of  the  law  is  correct  he  has  sought  the  proper 
remedy,  for  if  it  is  a  duty  specially  enjoined  by  law  upon 
the  commissioners  to  furnish  the  offices,  then  the  question 
arises  whether  mandamus  to  compel  them  to  perform  their 
duty  was  not  the  proper  and  only  remedy. 
.  In  New  York,  it  has  been  frequently  decided  that  where 
the  duty  relied  upon  is  a  duty,  not  of  the  county,  but  the 
board  of  supervisors,  no  action  will  lie  against  the  county. 
{Bright  y.  Supervisors  of  Chenango  County ^  18  Johns.  243; 
Boyce  v.  Supervisors  of  Cayuga  County ^  20  Barb.  295;  Chase 
T.  Coutdy  of  Saratoga,  33  Barb.  603;  Hall  v.  Supervisors  of 
New  York,  32  N.  Y.  473;  sea  also  Humboldt  County  v.  Com- 
missioners of  Churchill  County,  6  Nev.  32.)  But  is  appellant's 
construction  of  the  law  correct?  We  think  not.  The  law 
does  make  it  the  duty  of  the  commissioners  to  provide  a 
court-house  and  jail,  and  it  is  also  their  duty  to  provide  such 
other  public  buildings  as  may  be  necessary.  But. what 
other  public  buildings  are  necessary?  This  question  is 
more  or  less  dependent  for  its  solution  upon  the  particular 
facts  and  circumstances  connected  with  the  condition  and 
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surroundings  of  each  county.  In  some  counties  the  court- 
house might  be,  and  we  believe  it  often  is,  so  constructed 
as  to  furnish  all  the  county  officers  with  a  suitable  office, 
and  in  such  counties  there  would  not  be,  so  far  as  the  pub- 
lic offices  are  concerned,  any  necessity  for  the  erection  of 
other  buildings;  but  in  other  counties  the  court-house 
might  be  so  arranged  as  to  furnish  only  a  portion  of  the 
county  officers  with  suitable  offices,  and  then  the  question 
would  be  presented  whether  it  was  necessary  to  provide 
other  public  buildings  for  the  use  of  the  other  county 
officers.  In  the  county  of  Churchill  one  room  might  he  all 
that  was  necessary  for  all  the  county  officers  in  order  to  ac- 
commodate the  public  interests  and  provide  for  the  safe 
keeping  of  the  public  records;  but  in  Storey  County  it  would 
be  necessary  to  have  different  apartments  provided  for  that 
purpose.  In  some  counties  it  might  be  necessary  to  erect 
a  building  to  be  used  as  a  county  hospital,  while  in  other 
counties  the  erection  of  such  a  building  would  be  a  useless 
and  foolish  expenditure  of  the  public  funds.  The  truth  is, 
that  the  county  commissioners  are  the  public  agents  of  the 
county,  and  in  the  performance  of  their  duty  under  the  pro- 
visions of  the  act  we  have  before  quoted,  are  necessarily 
invested  with  a  wide  latitude  of  discretion,  in  the  exercfse 
of  which  it  is  to  be  presumed  they  will  be  governed  by  the 
necessities  of  the  public  interests,  and  with  due  regard  to 
the  financial  condition  of  their  respective  counties.  We 
do  not  think  there  ought  to  be  any  diversity  of  opinion 
upon  this  question. 

In  many  of  the  States  there  are  express  statutes  which 
make  it  the  duty  of  the  commissioners  to  furnish  certain 
county  officers  with  an  office;  but  these  statutes  do  not  as  a 
general  rule  mention  only  a  portion  of  the  county  officers, 
usually  the  clerk,  recorder,  sheriff  and  treasurer.  In  this 
State  the  statute  provides  that  offices  shall  be  furnished  by 
and  at  the  expense  of  the  State,  for  certain  of  the  State 
officers  (2  Comp.  L.  2915),  and  that  **  offices  shall  be  pro- 
vided and  furnished  by  and  at  the  expense  of  the  several 
counties  in  this  State,  for  the  several  district  judges  therein." 
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(2  Comp.  L.  2916.)  But  there  is  no  provision  that  any 
county  officer  shall  be  furnished  with  an  office  at  the  ex- 
pense of  the  county.  We  have  no  doubt  but  what  it  is  the 
duty  of  the  commissioners,  even  in  the  absence  o?  any  law 
upon  the  subject,  to  provide  an  office  at  the  expense  of  the 
county  for  some  of  the  county  officers.  But  we  are  of  opinion 
that  this  duty  is  one  which  rests  to  a  great  extent  in  the 
discretion  of  the  commissioners,  and  facts  would  have  to  be 
presented  showing  an  abuse  of  this  discretion  before  the 
county  should  be  held  liable.  In  McCalmont  v.  Ihe  County 
of  Allegheny y  cited  and  relied  upon  by  appellant,  the  action 
was  brought  by  the  prothonotary  of  the  Supreme  Court  for 
the  western  district  to  recover  the  amount  paid  by  him  for 
the  rent  of  his  office  and  for  a  seal,  dockets,  stationery,  etc., 
furnished  the  court.  The  court  held  that  the  county  was 
liable,  but  based  its  decision  upon  a  statute  which  required 
the  prothonotary  to  keep  the  seal  and  records  "at  the  place 
of  holding  the  court,  and  in  the  apartments  provided  by 
authority  of  law  for  that  purpose,"  and  said  that  "this 
provision  excludes  the  idea  that  he  is  bound  to  provide  a 
place  for  the  safe  keeping  of  the  seal  and  records  at  his  own 
expense  **  (29  Penn.  State,  419),  and  adopted  the  rule  held 
in  prior  cases,  that  "where  no  other  provision  is  made  for 
the  expenses  of  the  judiciary,  the  county  in  which  the  court 
sits  is  primarily  liable."  These  cases  were  decided  against 
ihe  counties  upon  the  principle  that  the  speedy  dispatch  of 
the  business  of  the  courts  is  a  matter  in  which  the  public 
Lave  a  deep  interest,  and  the  county  commissioners  should 
procure  all  reasonable  facilities  for  that  purpose,  and  when- 
ever a  deficiency  of  public  accommodation,  on  the  part  of 
public  officers,  induces  an  expenditure  it  must  be  at  the 
public  charge.  This  rule  has  been  often  applied  by  the 
courts.  (County  of  Jefferson  v.  Besley,  5  Wis.  136;  Board  of 
Supervisors  of  Dekalb  County  \.  Beveridge,  16  111.  312;  County 
of  Knox  y.  Arms,  22  111.  179;  McClaughry  v.  Hancock  County, 
46  HI.  357.)  But  it  is  only  applied  where  the  interests  of 
the  public,  as  distinguished  from  the  interests  of  the  offi- 
cersy  are  concerned. 
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We  are  of  opinion  that  the  officer  who  seeks  to  hold  his 
county  liable  for  the  rent  of  his  office,  must  be  one  who  is 
by  law  made  the  custodian  of  the  public  records,  to  which 
the  public  are  at  all  reasonable  times  entitled  to  access,  or 
one  that  is  by  law  required  to  keep  his  office  open  for  the 
accommodation  of  the  public  and  for  the  transaction  of  pub- 
lic business,  whether  he  has  business  there  of  his  own  or 
that  for  which  lie  is  entitled  to  pay  or  not;  and  he  must  also 
show  that  he  demanded  of  the  commissioners  a  suitable 
office  for  such  purpose  and  that  they  had  failed  and  refused 
to  furnish  it.  We  are  also  of  the  opinion  that  the  kind  and 
<;ha.racter  of  an  office  suitable  for  that  purpose  would  neces- 
sarily have  to  be  left  very  much  to  the  sound  discretion  of 
the  county  commissioners;  because,  as  we  Jiave  already 
stated,  a  room  or  building  that  would  furnish  ample  accom- 
modations for  the  public  in  one  county^  would,  be  entirely 
unsuitable  and  insufficient  in  another. 

There  is  nothing  said  in  -Eyam  v.  Jo6  (SNev.  332).  at  all 
in  conflict  with  the  views  herein  expressed. 

The  judgment  of  the  district  court  is  affirmed.     ^ 


[No.  729.] 

THE  SIERRA  NEVADA  SILVER  MINING  COMPANY, 
Respondent,  v.  W.  H.  SEARS,  Appellant. 

Injunction — Suiticibnct  op  Complaint. — Where  the  complaint,  in  an  action 
to  recover  certain  shares  of  mining  stock,  alleges  that  plaintiff  made  the 
purchase  of  said  stock  in  order  to  buy  its  peace,  to  save  annoyaDce, 
avoid  litigation  and  prevent  a  cloud  upon  its  title;  and  where  the  Tftlw 
of  said  shares  of  stock  are  merely  nominal,  and  where  the  remedy  at 
law  would  be  inadequate,  and  the  injury  to  plaintiff  be  irreparable: 
Heldt  that  equity  will  interfere  by  injunction  and  restrain  the  paity> 
wrongfully  in  possession  of  the  property,  from  disposing  of  it.  (Bai^i 
J.,  dissenting.) 

Idem — Insolvency  op  Dependant. — It  is  unnecessary,  in  cases' of  this 
character,  to  allege  in  the  complaint  the  insolvency  of  the  defendant. 

Idem — Vebification  to  Complaint. — Where  the  verification  to  tlw  com- 
plaint is  in  the  form  required  by  section  113  of  the  Practice  Act  (1 
Comp.  L.  1174):  Eeldy  to  be  sufficient 

Idem — When  Dependant  must  Show  that  hb  is  an  Innocent  Pob- 
chaseb. — The  question  whether  or  not  due  diligence  had  been  used  I7 
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plaintiff  to  recover  certificates  of  stock,  alleged  to  have  been  stolen  from 
it,  or  to  put  third  parties  on  notice  of  its  loss,  cannot  be  raised  by  de- 
fendant, nnless  he  shows  that  he  is  an  innocent  purchaser  in  good 
faith, 
Gbantino  an  Injunction — ^Whbn  within  Discbktion  op  thk  Codbt.t— If  the 
compl^nt  states  a  prima  facie  case,  and  no  answer  is  filed,  no  showing 
made  upon  the  merits  of  the  case,  and  the  district  court  grants  a  re- 
straining order:  Held,  that  as  the  granting  or  refusing  of  an  injunction 
pendente  lUe  rests  very  much  in  the  discretion  of  the  court,  its  order 
will  not  be  disturbed. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

.  This  action  was  ccwnmenced  by  the  Sierra  Nevada  Min- 
ing Company,  a  California  corporation,  against  the  defend- 
ant W.  H.  Sears  and  the  Allen  Company^  a  Nevada  corpo- 
ration. The  complaint  alleges  that  about  the  9th  day  of 
January,  A.  D.  1871,  while  the  plaintiflf  was  in  the  posses- 
sion of  its  mining  ground,  working  and  developing  the 
same,  divers  parties,  among  whom  was  the  defendant,  the 
Allen  Company,  laid  claim  to  a  portion  thereof,  and  caused 
the  plaintiff  such  annoyance,  i  that,  to  quiet  the  asserted 
claim  of  defendant,  and  to  buy  its  peace,  without  acknowl- 
edgment of  any  right  or  title  in  said  defendant  to  any  por- 
tion of  plaintiff's  mining  ground,  or  any  ground,  it  became 
advisable  for  plaintiff  to  buy,  and  thereupon  plaintiff  did 
buy,  and  became  the  owner  of  the  entire  capital  stock  of 
de&ndant  aforesaid,  and  from  thence  hitherto  plaintiff  hath 
continued  to  be,  and  now  is  the  owner  thereof;  that  the 
capital  stock  of  the  Allen  Company  then  consisted,  and  now 
consists,  of  nine  hundred  and  twenty-five  thousand  doUari^ 
divided  into  eighteen  hundred  and  fifty  shares,  of  the  par 
value  of  five  hundred  dollars  each;  that  fourteen  hundred 
shares  thereof  were  represented  by  the  stock  certificates  of 
defendant  aforesaid,  issued  by  it  from  its  books,  and  bear- 
ing the  number  one  hundred  and  seventy-four,  and  in  the 
name  of  T.  E.  Smith,  trustee;  that  four  hundred  and  sev- 
enteen shares  thereof  were  represented  by  the  stock  cer- 
tificate of  defendant  aforesaid,  issued  by  it  from  its  books, 
and  bearing  the  number  one  hundred  and  seventy-six,  and 
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in  the  name  of  T.  F.  Smith,  trustee;  that  said  pieces  of 
stock  were,  by  said  Smith,  for  a  valuable  consideration, 
duly  indorsed,  transferred  and  delivered  unto  his  lawful 
assignee,  and  were,  from  said  assignee  by  this  plaintiflf,  for 
a  good,  suflScient  and  valuable  consideration,  duly  pur- 
chased and  received;  that  plaintiflf  therefrom  had  the  same 
in  its  possession,  holding  them,  and  each  of  them,  as  the 
owner  thereof,  until  the  same  were  lost;  or,  as  plaintiff  is 
informed  and  believes,  were  stolen  from  it;  that  plaintiff 
never  voluntarily  or  knowingly  parted  with  the  possession 
or  ownership  of  said  stock  or  any  thereof;  that,  though 
diligently  inquiring  for  the  whereabouts  of  said  stock, 
plaintiflf  could  learn  nothing  thereabout  until  within  the 
week  last  past  it  was  informed,  and  upon  such  information 
charges  the  truth  to  be,  that  W.  H.  Sears,  defendant  herein, 
presented  the  above -described  stock  in  said  certificates 
numbered,  respectively,  one  hundred  and  seventy-four  and 
number  one  hundred  and  seventy-six,  claiming  to  be  the 
owner  thereof,  unto  his  co-defendant,  the  Allen  Company, 
and  from  it  demanded  the  issuance  of  new  certificates  in 
lieu  thereof,  and  that  said  Allen  Company,  accepting  such 
demand  as  legal  and  just,  did,  in  fraud  of  plaintiflfs  rights, 
issue  unto  said  Sears  two  certificates  of  its  stock,  one  num- 
bered one,  for  fourteen  hundred  shares,  and  one  numbered 
two,  for  four  hundred  and  seventeen  shares,  both  issued  to 
W.  H.  Sears,  trustee,  and  to  him  delivered  and  by  him  now 
held,  while  the  old  certificates,  numbers  one  hundred  and 
seventy-four  and  one  hundred  and  seventy-six,  were  taken 
up  by  said  Allen  Company,  and  are  now  held  by  it;  that  on 
the  19th  instant  plaintiflf  made  demand  in  writing  upon 
said  Sears  to  deliver  to  it  said  stock  so  issued,  as  aforesaid, 
to  T.  F.  Smith,  trustee,  and  in  lieu  thereof  to  surrender  to 
plaintiflf  the  stock  issued,  as  aforesaid,  to  said  Sears,  trustee, 
but  he  hath  neglected  and  refused,  and  still  neglects  and 
refuses  to  comply  with  such  demand,  or  to  deliver  said 
stock  or  any  part  thereof  to  plaintiflf;  that  a  like  demand 
was  made  upon  the  Allen  Company,  and  that  it  also  refused 
to  comply  therewith  or  with  any  part  thereof;  that  plaintiff 
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is  informed  and  believes,  and  so  charges  the  truth  to  be, 
that  defendant  Sears,  claiming  to  be  the  owner  of  the  stock, 
is  attempting  to  take  control  of  the  affairs  of  the  defendant, 
the  Allen  Company,  and  threatens  and  intends  to  move  its 
books,  papers  and  effects  to  the  City  of  San  Francisco  in 
the  State  of  California,  and  beyond  the  jurisdiction  of  this 
court,  and  further  threatens  to  disincorporate  said  defendant, 
the  Allen  Company,  as  a  corporation  of  Nevada,  and  rein- 
corporate the  same  in  the  State  of  California;  all  of  which 
is  in  violation  of  plaintiff's  rights  respecting  the  subject  of 
this  action,  and  tending  to  render  the  judgment  asked  herein 
ineffectual;  that  the  value  of  the  stock  aforesaid  is  merely 
nominal,  and  that  it  is  impossible  to  measure  plaintiff's  in- 
juries, by  reason  of  the  wrongful  acts  and  doings  of  defend- 
ant, in  damages,  for  that  its  title  is  thereby  clouded,  its 
property  depressed  in  value  in  a  manner  which  cannot  be 
estimated  in  dollars  and  cents,  and  that  it  will  be  irrepara- 
bly injured  if  such  proceedings  be  continued.  Wherefore, 
etc.,  etc.  The  defendant,  the  Allen  Company,  made  de- 
fault. 
The  other  facts  ate  sufficiently  stated  in  the  opinion* 

De  Long  &  Belknap^  for  Appellant. 

I.  The  action  is  really  one  to  recover  the  possession  of 
personal  property,  and  this  plaintiff  had  a  speedy  and  ade- 
quate remedy  at  law.  The  plaintiff  should  have  given  a 
bond,  replevied  the  property,  and  thus  put  it  out  of  our 
power  to  do  the  injury  it  is  claimed  we  have  threatened. 
(Kerr  on  Injunctions,  Sec.  199.) 

II.  In  this  action  it  is  not  pleaded  that  the  defendant  is 
insolvent  and  unable  to  respond  in  damages;  nor  is  it 
averred  that  the  plaintiff  did  not  have  an  adequate  remedy 
at  law.  {Tomlinson  v.  Bubio,  16  Cal.  206-7;  Morris  y.  Gor- 
ham,  6  Cal.  41;  Leach  y.  Day,  27  Cal.  643;  Betmett  v.  White- 
sides,  13  Cal.  157-8;  Bobinson  v.  Bussell,  24  Cal.  467;  Hihn 
V.  Peck,  18  Cal.  640.) 

III.  The  office  of  an  injunction  is  to  prevent  an  impossi- 
ble injury,  and  it  is  not  applicable  to  those  where  the  par- 
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ties  have  an  adequate  remedy  at  law.  (Atchison  v.  Peterson^ 
1  Montana,  569;  Kerr  on  Injunctions,  Sec.  200;  High  on  Ex. 
Legal  Eems.,  202,  Sec.  12;  Thompson  on  Prov.  Remedies, 
205,  Sec.  6.) 

Plain tiflf,  by  not  replevying  this  stock,  avoids  giving  the 
bond  necessary  for  our  indemnity,  and  yet  as  completely  re- 
strains our  use  of  this  property  as  if  it  had  been  taken  from 
us.  Under  such  circumstances,  we  have  the  right  to  com- 
plain of  this  departure  from  correct  practice. 

IV.  If  this  stock  is  stolen  stock,  it  can  be  replevied  in 
the  hands  of  any  party  found  in  possession  of  it.  (Oolsoii  v. 
Arnoty  57  New  York,  253;  Kerr  on  Injunctions,  Sees.  201, 
204,  206.) 

V.  The  complaint  shows  that  this  stock  was  left  in  sucli 
condition  as  to  clothe  any  person  having  its  possession  with 
the  indicia  of  ownership,  thus  giving  third  parties  a  fall 
right  to  deal  with  him  as  the  owner.  {Thompson  v.  Tohd^ 
48  Cal.  99;  ShawY.  Spencer,  100  Mass.  382;  Holbrookv. 
■N.  J.  Zinc  Co.,  37  N.  Y.  616;  Walsh  v.  Sage,  47  N.  Y.  143.) 

VI.  The  complaint  is  wholly  insufficient  in  that  it  is  pred- 
icated as  to  the  danger  threatened  wholly  upon  information 
and  belief.  (Thompson  on  Prov.  Kem.,  Sec.  4,  317;  Sec.  6, 
318;  Campbell  Y.  Morrison,  7  Paige,  157;  Bank  of  Orleans  "i* 
Skinner,  9  Id.  304;  Crocker  v.  Baker,  3  Abbott,  182;  Bateau 
V.  Bernard,  12  How.  Pr.  464;  13  Louisiana,  44;  Kerr  on 
Injunctions,  Sec.  198;  Sherman  v.  Clark,  4  Nev.  138;  Pcopk 
V.  Canal  Board,  55  N.  Y.  397;  Thompson  on  Prov.  Hem., 
Sec.  7,  319.) 

VII.  It  is  shown  that  the  Allen  claim  and  the  Sierra 
Nevada  claim  are  not  the  same  premises.  There  is  only  a 
partial  conflict  between  the  two.  This  being  the  case,  to 
attempt  to  quiet  the  title  to  that  portion  by  buying  the 
entire  or  nearly  the  entire  stock  of  the  Allen  Company  was 
simply  a  mistake.  The  fact  that  this  company  by  law  was 
incapable  of  making  this  purchase  is  shown  by  the  follow- 
ing authorities:  2  Cranch,  127;  4  Wheaton,  631;  4  Peters, 
152;  Angell  &  Ames  on  Corp.  151,  159,  160,  237;  1  Ed.  Ch. 
Kep.  531,  532;  5  Cal.  214;  2  Id.  524;  2  Douglass  (Mich.), 

230;  7  Wend.  280;  3  Id.  482. 


Oct.  1S75.]  Sierra  Nevada  Mining  Co.  v.  Sears.  351 

Opinion  of  the  Court— Hawley,  C.  J. 

WliUman  &  JVood,  for  Kespondent. 

I,  The  motion  made  by  appellant  in  the  district  court, 
precisely  as  a  demurrer,  confesses  all  material  facts  alleged 
iu  the  bill.  If,  then,  these  be  sufficient  to  justify  the  action 
of  the  court  below,  this  appeal  must  fail,  and  this  court 
"will  not  lightly  set  aside  the  order  appealed  from.  {Hohart 
y.Ford,  6  Nev.  78.) 

A  court  of  law  could  not  give  plaintiff  what  it  asks  and 
is  entitled  to  under  the  complaint.  Upon  a  recovery  of  the 
Jtock,  had  that  been  attempted,  respondent  would  have 
otind  itself  with  a  barren  victory;  it  would  have  had  stock 
5Siied  in  the  name  of  Sears's  trustee,  which,  without  his  in- 
orsement,  would  have  been  valueless;  resort  then  must 
€tve  been  had  to  a  court  of  equity  to  compel  an  indorse- 
ment. A  recovery  of  the  stock  could  not  help  respondent's 
Ights  against  the  Allen  Company,  and  the  interposition  of 
<luity  would  have  been  necessary  again. 

We  know  of  no  rule  which  demands  multiplicity  of  actions 
x>  obtain  a  desired  result;  on  the  contrary,  both  law  and 
^uity  demand  the  opposite  course;  hence  the  action  at  bar. 
If  it  presents  a  prima  facie  case  for  the  final  relief  asked, 
or  for  any  relief,  then  respondent  is  entitled  to  an  injunc- 
tion to  prevent  any  alteration  of  the  condition  of  affairs, 
until  the  proper  relief  is  ascertained;  otherwise  it  might  be 
impossible  when  ordered. 

II.  "Where  chattels  are  not  of  especial  value  a  court  of 
3quity  will  restrain  the  party  in  possession  from  disposing 
)f  them  or  otherwise  defeating  the  remedy.  {Hunt  v.  Mootry, 
LO  How.  Pr.  478;  Lady  Arundel  y.  Phipps,  10  Vesey,  140.) 

A  plaintiff  in  an  action  for  the  recovery  of  personal  prop- 
erty may  obtain,  in  addition  to  the  remedy  afforded  at  law, 
m  injunction  for  a  wrongful  disposition.  (Epstein  y.  Brey  et 
d.,  13  How.  Pr.  91;  Hunt  v.  Mootry,  supra;  2  Wait's  Pr.  32.) 

By  the  Court,  Hawley,  C.  J. : 

Upon  filing  its  complaint,  plaintiff  obtained  an  order 
equiring  defendants  to  appear  on  a  certain  day,  therein 
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named,  and  show  cause,  if  any  they  could,  why  an  injunc- 
tion should  not  issue,  and  in  the  meantime  defendant  Sears 
was  restrained  and  enjoined  from  selling,  transferring  or  iu 
any  manner  disposing  of  **  certain  certificates  or  shares  of 
stock,  issued  by  the  Allen  Company,  to  any  party,  person 
or  corporation  than  plaintiff.  On  the  return  day  defendant 
Sears  appeared  specially  by  his  attorneys  and  moved  "to 
quash  and  dismiss  the  order  to  show  cause."  The  court 
overruled  this  motion  and  ordered  that  the  restraining  order 
be  continued  until  the  further  order  of  this  court." 

This  appeal  is  taken,  by  defendant  Sears,  from  the  order 
of  the  court  "refusing  to  dissolve  the  injunction  heretofore 
granted  in  this  action." 

Appellant  claims  that  the  injunction  ought  to  have  been 
dissolved,  because  the  complaint  fails  to  show  that  plaintiff 
has  not  a  plain,  speedy  and  adequate  remedy  at  law,  and 
argues  that  it  had  such  a  remedy  by  the  ordinary  action  of 
replevin.  From  the  allegations  of  the  complaint — wliich, 
in  this  case  as  presented,  must  be  taken  as  true — it  will  be 
observed,  as  is  therein  stated,  that  it  is  impossible  to  meas- 
ure plaintiff's  injuries  in  damages.  It  is  alleged  that  plaintiff 
made  the  purchase  of  the  certificates  of  stock,  to  buy  its 
peace,  to  save  annoyance,  to  avoid  litigation  and  to  prevent 
a  cloud  upon  its  title;  that  the  value  of  said  shares  of  stock 
was  merely  nominal  and  could  not  be  estimated  like  the 
shares  of  stock  in  other  corporations  having  a  market  value. 

Under  the  provisions  of  section  202  of  the  civil  practice 
act  (1  Comp.  L.  1263),  the  judgment  in  actions  to  recover 
the  possession  of  personal  property  must  be  in  the  alter- 
native, and  if  the  property  cannot  be  delivered^  the  judg- 
ment is  satisfied  by  the  payment  of  damages.  In  actions 
of  this  character,  where  the  remedy  at  law  would  be  inad- 
equate, and  the  injury  to  plaintiff  be  irreparable,  equity 
will  interfere  by  injunction  and  restrain  the  party  wrong- 
fully in  possession  of  the  property  from  disposing  of  it. 
(2  Wait's  Pr.  31,  32,  and  the  authorities  there  cited.)  It 
would,  for  reasons  already  stated,  be  unnecessary  for 
plaintiff  to  allege  the  insolvency  of  the  defendant,  and  the 
complaint  is  not  defective  in  this  respect. 
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The  verification  to  the  complaint  is  in  the  form  required 
by  section  113  of  the  practice  act  (1  Comp.  L.  1174),  which 
implies  that  the  averments  of  the  complaint  may  be  made 
upon  information  and  belief. 

It  is  argued  that  the  plaintiff  so  carelessly  and  negligently 
left  the  certificates  of  stock  standing  in  the  name  of  a  trustee 
regularly  indorsed,  as  to  clothe  any  person,  from  whom 
Sears  may  have  purchased,  with  the  indicia  of  ownership 
thereof.  Counsel  upon  this,  as  well  as  other  points,  as- 
sume that  Sears  was  a  bona  fide  purchaser  for  value, — a  fact 
that  plaintiff  was  not  required  to,  and  did  not  allege,  and 
which  this  Court,  under  the  averments  of  the  complaint,  is 
Rot  authorized  to  presume.  There  is  an  allegation  in  the 
complaint  that  the  certificates  were  in  plaintiff's  possession 
"until  the  same  were  lost,  or,  as  plaintiff  is  informed  and 
Relieves,  were  stolen  from  it."  The  question  whether  or 
lot  due  diligence  has  been  used  by  plaintiff  to  recover  the 
certificates  of  stock,  or  put  third  parties  on  notice  of  its  loss, 
IS  one  that  could  not  be  raised  by  appellant  unless  it  was, 
^t  least,  shown  that  he  was  an  innocent  purchaser  in  good 
faith.  It  is,  therefore,  unnecessary  to  discuss  this  or  other 
objections  urged  by  appellant. 

In  our  opinion  the  complaint  states  a  prima  facie  case,  and 
^  there  was  no  answer  to  the  complaint,  nor  any  showing 
made  upon  the  merits  of  the  case,  and  inasmuch  as  the 
granting  or  refusing  an  injunction  pendente  lite  rests  very 
much  in  the  sound  discretion  of  the  court,  we  do  not  think 
its  order  ought  to  be  disturbed.  This  disposes  of  the  ap- 
peal, and  renders  it  unnecessary  to  notice  the  preliminary 
objections,  on  questions  of  practice,  urged  by  respondent. 

The  order  appealed  from  is  affirmed. 

Beatty,  J.,  dissenting: 

I  dissent  upon  the  ground  that  the  complaint  does  not 
nake  a  case  for  the  extraordinary  relief  sought.  The 
neans  resorted  to  by  plaintiff  for  the  purpose  of  quieting  its 
iitle  deserve  anything  but  favor  in  a  ccurt  of  equity.  There 
ure  certain  classes  of  transactions  which,  because  they  are 
Vol.  X.— 23 
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universally  attended  by  opportunities  and  temptations  to 
commit  a  fraud,  are  presumed,  from  motives  of  public 
utility,  to  be  always  fraudulent.  It  appears  to  me  that  the 
complaint  discloses  a  transaction  of  that  kind.  A  corpora- 
tion finds  that  another  corporation  is  asserting  a  claim  to  a 
portion  of  the  mining  ground  owned  and  possessed  by  it, 
and  is  so  ** greatly  annoyed"  thereby  that  it  determines  to 
buy  its  peace.  Instead  of  pursuing  the  plain,  simple,  direct, 
honest  and  eflfective  method  of  accomplishing  that  object 
by  purchasing  its  adversary's  quitclaim,  it  goes  to  work  to 
secure  the  control  of  the  antagonist  corporation  by  buying 
up  its  stock.  The  modus  operandi  is  a  familiar  spectacle. 
By  means  of  its  agents  it  first  gets  control  of  a  majority  of 
the  stock,  and  next  proceeds  to  ** freeze  out"  the  minority 
stockholders,  which,  as  they  are  practically  remediless,  is 
an  easy  operation.  It  is  just  possible  that  a  transaction  of 
this  kind  might  be  consummated  without  defrauding  the  mi- 
nority; and  so  is  it  possible  that  one  who  purchases  from 
himself  as  the  agent  of  the  vendor  may  pay  a  due  regard  to 
the  interests  of  his  principal,  or  a  ward  make  a  voluntary  do- 
nation to  his  guardian,  without  being  unduly  influenced. 
But  such  instances  are  so  extremely  rare,  and  so  little  to  be 
expected,  that  every  presumption  is  against  their  bonaji/ks. 
The  same  presumption  of  fraud,  I  think,  should  attach  to 
the  operation  attempted  by  the  plaintiff  here,  and  to  the 
consummation  of  which  he  invokes  the  aid  of  the  extraordi- 
nary powers  of  a  court  of  equity.  The  case  made  by  the 
complaint  is  simply  this :  If  the  court  does  not  decree  the 
return  of  the  stock  of  the  Allen  Company  in  controversy,  the 
plaintiff  will  lose  the  control  of  the  Allen  Company,  which 
may  then  assert  its  claim  to  plaintiff's  ground  and  cloud  its 
title.  In  view  of  the  extremely  liberal  remedy  afforded  by 
our  statute  for  wrongs  of  this  nature,  such  a  result  would 
not  appear  to  involve  irreparable  damage  to  the  plaintiff. 
A  recovery  of  the  value  of  the  stock  it  claims  to  have  lost 
would  restore  it  to  its  original  position,  and  it  might  then 
proceed  by  regular  and  legitimate  means  to  quiet  its  title  or 
buy  its  peace.     But  aside  from  these  considerations,  the 
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3ason  which  is  conclusive  to  my  mind  for  denying  the  in- 
inction  and  all  the  equitable  relief  prayed  for  is,  that  the 
3urts,  so  far  from  going  out  of  their  usual  course  to  aid  a 
'ansaction  of  this  kind,  should  sternly  discountenance  a 
roceeding  which  always  and  inevitably  involves  temptations 
ad  opportunities  of  fraud,  and  should  therefore  be  pre- 
imed  to  have  been  resorted  to  for  fraudulent  purposes, 
specially  when  there  were  more  direct,  legitimate  and 
Bfective  means  of  honestly  accomplishing  the  avowed 
bject. 


[No.  723.] 

\  SCHEOEDEE  and  M.  J.  FEANKLIN,  Appellants, 
V.  HENET  GEMEINDEE,  Eespondent. 

jEASe — Covenant  giving  Fiest  Pbivilege  to  But.— In  construing  a  covenant 
in  a  lease  giving  the  lessees  "  the  first  privilege  of  buying  said  premises, 
at  any  time  they  may  wish  to  do  so,  at  the  price  of  one  thousand  dol- 
lars, gold  coin:"  Held,  that  if  the  lessor  wished  to  sell  the  premises  he 
must  first  give  the  lessees  the  privilege  of  buying  the  same  at  the  stated 
price,  and  if  they  refused  to  purchase  at  that  price,  then  the  lessor  might 
sell  to  others  at  any  price  he  saw  fit. 

Idem. — Held  further ^  that  until  such  notice  was  given  it  would  be  at  the 
option  of  the  lessees,  at  any  time  during  the  existence  of  the  lease,  to 
purchase  the  property  at  the  price  stated;  and  that  whenever  the  money 
was  tendered  by  them  the  lessor  was  bound  to  execute  a  deed. 

Covenant  fob  Benewal  ov  Lease. — Where  the  lessees  leased  certain  prem- 
ises for  the  term  of  two  years,  with  the  privilege  of  two  more:  Eeld,  that 
under  such  a  covenant  the  payment  of  rent  upon  the  part  of  the  lessees, 
and  acceptance  of  it  by  the  lessor,  amounted  to  a  renewal  of  the  lease. 

Yhen  Time  is  not  op  the  Essence  op  a  Conteaot. — In  such  covenants  time 
is  not  of  the  essence  of  the  contract,  unless  the  parties  themselves,  in 
agreeing  upon  the  terms,  have  clearly  considered  time  an  important 
part  thereof,  or  unless  it  necessarily  follows  from  the  nature  and  cir- 
cumstances of  the  contract. 

ipECiFio  Pebpormance — MUTUALITY  OP  CoNTBACTS. — A  court  of  equity,  in 
actions  for  the  specific  performance  of  optional  contracts,  and  covenants 
to  lease  or  convey  lands,  will  enforce  the  covenant  although  the  remedy 
is  not  mutual,  provided  it  is  shown  to  have  been  made  upon  a  fair  con- 
sideration, and  where  it  forms  part  of  a  contract,  lease  or  agreement, 
that  may  be  the  true  consideration  for  it. 

JoNsiDBBATioN  FOB  FiBST  Peivilege  TO  PuBCHASE. — The  coveuaut  to  pay  the 
rent  must  be  deemed  to  have  been  made  in  consideration  as  well  for  the 
privilege  of  becoming  the  purchaser  of  the  propeity  aa  iox  \\»  xi^^. 
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Spbcifig  Pebpormanoe — Baboain  and  Sale  Deed. — ^Where  there  is  a  cove- 
nant in  a  lease  to  convey  certain  lands  upon  the  payment  of  a  certain 
sum  of  money:  Reld^  that  the  lessor  would  be  compelled  to  execute  a 
bargain  and  sale  deed  if  a  decree  of  specific  performance  was  ordered 
by  the  court. 

Tender — When  Objections  must  be  Stated. — Where  the  plaintiffs  tendered 
a  deed  to  defendant  for  execution,  embracing  more  ground  than  was 
described  in  the  covenant  to  sell:  Held^  that  if  that  was  the  only  objection 
the  defendant  ought  to  have  so  stated  at  the  time  of  the  tender,  and 
pointed  out  the  error  in  the  description,  so  as  to  have  given  the  plaintiffs 
an  opportunity  to  correct  it. 

Idem — Money  not  Brought  into  Coubt. — ^Where  plaintifife  failed  to  bring  the 
money  into  court:  Hdd^  that  as  no  preliminary  objections  were  made, 
this  objection  could  not  be  urged  against  the  power  of  the  court  to  order 
a  decree. 

Specific  Peefobmance — ^Discretion  op  Coubt. — It  is  not  always  a  matter  of 
course  to  decree  a  specific  performance  of  contracts;  much  often  de- 
pends upon  the  sound  discretion  of  the  court  upon  a  view  of  all  the 
circumstances  of  the  case;  but  this  discretion  must  not  be  arbitrary  nor 
capricious,  but  must  be  regulated  upon  grounds  that  make  it  judicial. 

Idem — ^When  Coubts  should  Decbee. — Where  the  contract  is  certain,  fair  in 
all  its  parts,  just  and  equitable,  for  a  valid  consideration  and  capable  of 
being  performed,  a  court  of  equity  should  decree  a  specific  performance. 

Appeal   from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

M,  N.  Stone,  for  Appellants. 

I.  Contracts  of  this  character  have  often  been  enforced  by 
courts  of  equity  where  the  bargain  was  a  fair  and  reasonable 
one,  untainted  with  fraud,  and  where  the  property  had  not 
increased  so  greatly  in  value  as  to  render  it  inequitable  to 
enforce  it.  It  can  hardly  be  claimed  that  this  contract  is 
not  a  fair  one,  or  that  the  property  has  so  greatly  enhanced 
in  value  as  to  preclude  the  enforcement  of  the  covenant  in 
a  court  of  equity.  The  privilege  to  purchase  contained  in 
leases  has  been  enforced  in  numerous  cases.  {Hall  v.  Cen- 
ter et  aLy  40  Cal.  63;  Hawraihy  v.  Warreriy  3  Green  (N.  J.) 
Equity  Kep.,  vol.  18,  124;  MaugJiliny.  Perry,  35  Md.  352; 
CorsenY,  Mulvany,  49  Penn.  St.  89;  Kerr  v.  Day,  14  Penn. 
St.  (2  Harris),  114;  50  111.  218;  27  Ind.  269;  26  Penn.  St. 
249.) 
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II.  The  tender  of  the  money  for  the  property  was  made 
)y  the  appellants  to  respondent  at  a  time  when  they  had  ia 
ight  by  the  terms  of  the  lease  to  make  the  same.  The 
ease  was  for  two  years  with  the  privilege  of  two  more,  and 
ho  tender  was  made  before  the  expiration  of  the  last  two 
ears.  The  testimony  shows  such  a  state  of  facts,  and 
hows  further,  that  the  parties  treated  and  regarded  the 
ease  as  renewed  by  the  acceptance  of  the-same  rate  of  rent 
ij  respondent  and  the  continuance  in  possession  as  tenants 
►y  appellants.  No  other  acts  were  necessary  to  be  per- 
ormed  iu  order  to  renew  the  lease,  and  none  could  be  per- 
ormed  which  would  more  eflfectually  show  such  intent  both 
pon  the  part  of  the  lessor  and  the  lessees. 

III.  Time  is  not  of  the  essence  of  real  contracts,  unless 
aade  so  by  the  express  agreement  of  the  parties,  or  plainly 
adicated  by  the  attending  circumstances.  (Prout  v.  Boby, 
5  Wallace  Kep.  476.) 

rV.  While  it  is  true  that  in  suits  for  specific  performance 
>f  contracts  to  convey  land  it  is  discretionary  for  the  chan- 
5elIor  to  enforce  them  or  not,  still  the  discretion  they  have 
s  a  sound  and  not  an  arbitrary  one.  If  the  contract  is  one 
:air  and  just  in  its  terms,  supported  by  an  adequate  consid- 
eration, the  decree  should  not  be  refused,  and  in  such  cases, 
we  submit,  the  judgment  of  the  lower  court  should  be  re- 
versed, as  in  all  cases  of  error  where  no  discretion  exists. 

Lewis  (ic  Dealy  also  for  Appellants. 

I.  In  support  of  our  position  we  claim  that  the  covenant  in 
the  lease  clearly  binds  the  defendant  to  convey  whenever 
the  sum  of  one  thousand  dollars  was  tendered  to  him.  To 
place  any  other  construction  upon  it  would  render  it  of  no 
force  or  effect,  and  the  covenant  would  be  nonsense. 

A  privilege  is  given  to  the  plaintiff.  What,  then,  is  the 
meaning  of  the  word  privilege?  It  means  a  right  or  immu- 
nity. (See  Burrell's  Law  Dictionary — ^Privilege;  also  Bou- 
vier's  and  Worcester's.) 

In  the  covenant  in  question  the  word  can  have  no  other 
meaning  than  "right;"  hence  the  right  is  given  to  the 
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plaintiffs  to  buy  the  property  in  question  at  any  time,  upon 
the  payment  of  one  thousand  dollars.  And,  surely,  it  will 
not  be  denied  that  if  the  right  to  purchase  be  given  to  them, 
there  is  not  a  corresponding  obligation  on  the  part  of  defend- 
ant to  convey.  If  they  have  a' right  to  purchase,  it  is  their 
privilege  to  enforce  it. 

II.  In  this  case  there  was  a  legal  contract  between  the 
parties;  the  plaintiffs  paid  a  valuable  consideration  for  the 
privilege  of  purchasing,  the  law  presuming  that  the  rent 
was  regulated  in  consideration  of  the  covenant  to  convey. 
(HilUard  on  Vendors,  296.) 

in.  An  independent  covenant  in  an  indenture  should  be 
construed  as  a  deed-poll;  that  is,  most  strongly  against  the 
grantor  or  lessor.  (2  Parsons  on  Cont.,  6th  ed.,  side  page 
508-9;  top  page  507-508;  note.) 

IV.  There  may  be  cases  holding  that  the  grantee  should 
present  a  deed  for  execution;  but  the  reason  of  the  thing 
and  the  best  cases  we  believe  to  be  the  other  way.  {Good- 
all  V.  West,  5  Cal.  339;  Graij  v.  Dougherty,  25  Cal.  278.) 

Suppose,  however,  it  was  plaintiffs'  duty  to  do  so,  and  the 
error  mentioned  in  the  deed  existed;  we  then  contend  that 
the  defendant  cannot  take  advantage  of  such  error,  becanse 
he  did  not  object  to  its  execution  on  any  such  groimd.  To 
entitle  any  one  to  take  advantage  of  such  error,  and  rely  on 
it  as  a  protection  against  a  right  of  action,  he  should,  not 
only  in  fairness,  but  upon  legal  principles,  have  stated  his 
particular  objections  to  signing  the  deed.  When  he  makes 
no  specific  objection,  the  legal  presumption  is  that  he  ob- 
jects generally  to  executing  any  deed  for  the  property, 
whether  correctly  drawn  or  not. 

MesicJc  &  Seely,  for  Eespondent. 

I.  There  is  no  covenant  in  the  lease  to  sell  the  land  in 
question;  at  most,  it  is  but  a  covenant  giving  the  plaintiffs 
the  first  privilege  of  buying  at  the  price  of  one  thousand 
dollars  whenever  the  defendant  may  desire  to  sell  at  that 
price,  nor  can  other  interpretation  be  made  of  the  language 
without  altogether  rejecting  the  word  ''first,"  or  making  the 
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vords  "first  privilege"  synonymous  with  the  word  right; 
md  in  the  interpretation  or  construction  of  agreements  the 
aw  abhors  the  rejection  of  any  word  or  syllable,  but  re- 
leives  and  gives  meaning  to  all. 

II.  The  covenant  is  void  for  the  reason  that  it  is  alto- 
[other  indefinite  as  to  the  time  within  which  or  when  the 
)urchLase  might  be  made.  If  a  reasonable  time  be  intended, 
hen  the  plaintiffs  should  have  elected  to  make  the  purchase 
)efore  three  years  and  a  month  had  elapsed. 

III.  Considering  the  covenant  in  the  lease  as  a  covenant 

0  convey  at  the  lessee's  option,  whatever  a  court  of  law 
night  do,  a  court  of  equity  will  not  compel  a  specific  per- 
ormance  of  it,  because  there  is  no  mutuality  in  the  cov- 
nant,  and  the  defendant  will  not  be  compelled  to  sell, 
or  the  plain tiflfs  are  not  bound  to  buy.  (1  Maddox  Ch. 
:23-4;  Howell  v.  GeorgCy  Maddox  Eep.  12;  Harrington's 
3h.  Bep.  126;  1  Johnson's  Ch.  Eep.  282-378;  2  A.  K.  Mar- 
iliall,  724,  346;  Newland  on  Contracts,  152-4;  21  Cal.  404; 

1  McLean,  19;  6  Paige  Eep.  288;  2  Barb.  439;  8 Barb.  527.) 

IV.  There  has  been  no  breach  of  the  covenant  for  con- 
veyance. Whatever  may  have  been  the  intention  of  Frank- 
lin, he  made  no  tender  of  money  to  Gemeinder  for  a  con- 
veyance of  the  premises  described  in  the  lease.  He  tend- 
ered the  money  for  the  execution  of  the  deed  presented, 
which  was  a  warranty  deed  for  more  land  than  Gemeinder 
owned  and  more  than  was  described  in  the  lease.  (3  Green, 
124-7.) 

Besides,  a  decree  for  a  conveyance  cannot  be  had  except 
the  purchase-money  has  been  paid,  or  is  brought  into  court. 
{Oliver  v.  Dix,  1  Dev.  &  Bat.  Eq.  N.  C.  606.) 

By  the  Court,  Hawley,  C.  J. : 

On  the  6th  day  of  March,  1871,  respondent  leased  to  ap- 
pellants '*all  that  certain  brick  building  numbered  one  hun- 
dred and  thirty-six  South  C  street,  in  the  city  of  Virginia, 
and  State  of  Nevada,  said  building  being  forty-four  feet  in 
depth  westwardly,  with  the  appurtenances,  for  the  term  of 
two  years,  with  privilege  of  two  more,  from  the  first  day  of 
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April,  A.  D.  1871,  at  the  monthly  rent  or  sum  of  fifty  dollars." 
It  was  agreed  that  the  lessees  might  make  any  improve- 
ments upon  said  premises  which  they  might  choose,  the 
same  to  be  made  at  their  own  expense.     The  lessor  also 
covenanted  that  the  lessees  should  have  "the  first  privifege 
of  buying  the  said  premises  at  any  time  they  may  wish  to 
do  so,  at  the  price  of  one  thousand  dollars,  gold  coin/'  The 
lessees  entered  into  the  possession  of  said  premises,  under 
said  lease,  on  the  first  day  of  April,  1871,  and  regularly 
paid  the  monthly  rent  therefor,  up  to  the  second  day  of 
April,  1874,  when  they  tendered  to  the  lessor  the  sum  of 
one  thousand  dollars,  gold  coin,  and  presented  a  draft  of  a 
deed  for  the  property,  and  demanded  its  execution.    Ee- 
spondent  refused  to  accept  the  money  or  to  execute  the 
deed.     No  reason  was  given  for  the  refusal.    The  deed  pre- 
sented was  a  bargain  and  sale  deed,  with  the  usual  cove- 
nants; it  described  the  premises  as  follows:  ''All  the  fol- 
lowing described  real  estate  and  premises  situated  in  the 
city  of  Virginia,  in  the  county  of  Storey  and  State  of  Ne- 
vada, to  wit,  all  that  part  or  portion  of  lot  number  two  (2), 
block  one  hundred  and  seventy-four  (174),  range  B,  de- 
scribed as  follows,  to  wit:  fronting  thirfcy-five  (35)  feet  on 
the  west  side  of  South  C  street,  and  extending  westwardly 
by  the  same  width  as  the  front  a  depth  of  forty-four  (44) 
feet."     During  the  time  appellants   were  in  possession, 
under  the  lease,  they  erected  at  their  own  expense  a  frame 
building  twenty-eight  feet  in  length,  in  the  rear  of  the 
brick,  at  a  cost  of  over  one  thousand  dollars;  built  a  fumade 
therein  and  made  other  improvements  in  order  to  carry  on 
the  brewery  business.     No  additional  rent  was  ever  de- 
manded for  the  use  of  the  premises  upon  which  the  frame 
building  was  erected,  and  none  was  ever  paid  by  the  appel- 
lants.    The  brick  building,  with  the  land  upon  which  it 
stood,  was  worth  at  the  time  of  the  execution  of  the  lease 
one  thousand  dollars;  at  the  time  of  the  tender  of  the  money 
its  value,  as  testified  to  by  witnesses,  was  from  fifteen  hun- 
dred to  two  thousand  dollars. 
This  action  was  commenced  to  compel  a  specific  perform- 
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ance  of  the  covenant  in  said  lease  giving  the  first  privilege 
of  purchasing  to  appellants.  In  the  complaint  the  premises 
are  described  substantially  the  same  as  in  the  deed  tendered 
to  respondent  for  execution. 

The  first  question  in  this  case  involves  a  construction  of 
the  covenant  giving  appellants  the  first  privilege  of  purchas- 
ing the  leased  premises.  What  does  this  covenant  mean  ? 
It  must  be  so  construed  as  to  carry  out  the  real  intention 
of  the  parties  at  the  time  of  signing  the  lease.  We  think 
that,  from  the  language  used,  it  is  susceptible  of  but  one 
construction.  If  respondent  wished  to  sell  said  premises  he 
must  first  give  appellants  the  privilege  of  buying  the  same  at 
the  stated  price  of  one  thousand  dollars,  and  if  they  refused 
to  purhase  at  that  price  then  respondent  might  sell  to 
others  at  any  price  he  saw  fit.  The  privilege  was  not  abso- 
lute; that  is,  it  was  not  a  privilege  binding  upon  respondent 
not  to  sell  to  anybody  but  appellants;  but  he  was  bound  to 
give  them  the  first  privilege,  and  could  not  sell  to  others 
without  appellants  refused  to  purchase.  Upon  the  other 
side,  until  such  notice  was  given  it  would  be  at  the  option 
of  the  appellants  at  any  time  during  the  existence  of  the 
lease  to  purchase  the  property  for  the  sum  of  one  thousand 
dollars,  and  whenever  the  money  was  tendered  by  them, 
respondent  was  bound  to  execute  a  deed  therefor.  Is  this 
covenant,  thus  construed,  such  a  one  as  can  be  enforced  in 
a  court  of  equity  ? 

It  is  argued  by  respondent  that  the  covenant  is  void  be- 
cause the  time  within  which  the  purchase  might  be  made  is 
not  stated.  The  language  of  the  covenant  is,  '*  at  any  time 
they  may  wish  to  do  so."  Whatever  construction  might  be 
placed  upon  these  words  in  a  general  sense,  it  seems  to  us 
that  from  the  peculiar  wording  of  the  entire  clause  in  ques- 
tion, they  mean  that  appellants  could  at  any  time  purchase 
when  respondent  gave  them  the  first  privilege,  as  he  was 
bound  to  do,  before  selling  to  others,  and  if  he  did  not  give 
them  notice  of  his  intention  to  sell  to  others  then  they 
could,  at  any  time  they  wished  to  do  so, — certainly  during 
the  existence  of  the  lease, — elect  to  make  the  purchase. 
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The  time  was  thus  indefiDitely  stated  so  as  to  give  effect  to 
the  covenant  and  to  carry  out  the  real  intention  of  the  par- 
ties. But  counsel  argue  that  the  lease  was  only  for  two 
years,  and  therefore  claim  that  the  tender  was  not  made 
during  the  term  of  the  lease.  The  answer  to  this  is  too 
plain  to  admit  of  any  doubt.  After  the  expiration  of  the 
two  years  mentioned  as  the  term  of  the  lease,  appellants 
continued  to  pay,  and  respondent  continued  to  receive,  the 
rent;  no  extension  of  privilege  was  asked  for  by  appellants, 
and  no  objections  were  made  by  respondent  to  their  remain- 
ing in  possession  of  the  premises.  By  an  express  covenant 
in  the  lease,  appellants  had  the  privilege  of  leasing  the 
premises  for  two  years  more,  and  under  this  covenant  the 
payment  of  rent  upon  the  part  of  appellants  and  acceptance 
of  it  upon  the  part  of  respondent  amounted  to  a  renewal 
of  the  lease.  Moreover,  it  is  well  settled  that  in  such  cove- 
nants time  is  not  of  the  essence  of  the  contract,  unless  the 
parties  themselves  in  agreeing  upon  the  terms  have  clearly 
considered  time  an  important  part  thereof,  or  unless  it  nec- 
essarily follows  from  the  nature  and  circumstances  of  the 
contract.  (1  Story  Eq.  Jur.,  Sec.  776,  and  authorities  there 
cited.) 

In  Maughlin  v.  Perry  and  Warren,  the  lessor  covenanted 
to  sell  certain  property  to  his  lessee  for  a  stated  sum,  "at 
anytime  during  the  existence  of  the  lease,"  and  the  court  held 
that  ''this  was  a  continued  obligation  running  with  the 
lease  on  the  part  of  the  lessor,  with  the  option  in  the  tenant 
to  accept  the  same  or  not,  within  that  time."    (35  Md.  357.) 

In  Front  v.  Bobi/y  where  the  covenant  was  that  if  the  lessee 
**  should  at  any  time  thereafter  pay  to  the  lessor"  a  specified 
sum,  the  lessor  should  execute  a  deed  of  the  leased  prem- 
ises, the  court  said:  **If  the  covenant  had  been  to  convey, 
upon  the  payment  of  the  purchase-money  during  the  life  of 
the  lease,  putting  an  end  to  the  lease  would  have  destroyed 
the  covenant.  But  the  covenant  is  to  convey  whenever  the 
purchase-money  should  be  paid.  In  such  cases  the  convey- 
ance m&y  be  demanded  at  any  time,  and  the  existence  or 
non-existence  of  the  lease  when  the  demand  is  made  is  im- 
material to  the  rights  of  the  parties."     (15  Wallace,  476.) 
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In  D'Jrras  v.  Keyser,  where  the  time  mentioned  within 
which  the  lessee  of  the  premises  had  the  privilege  of  purchas- 
ing the  same  was  one  year,  the  tender  was  not  made  until  one 
year  and  nine  months  after  the  expiration  of  the  one  year 
mentioned  in  the  lease,  the  lessee  having  continued  in  the 
possession  of  the  property,  paying  the  rent  agreed  upon  in 
the  lease  up  to  the  time  of  the  tender.  It  being  there,  as 
here,  objected  that  the  money  was  not  tendered  within  the 
time  limited  in  the  lease,  the  court  said:  **Mere  default  in 
the  payment  of  money  at  a  stipulated  time,  admits,  in  gen- 
eral, of  compensation,  and  hence  time  of  payment  is  seldom 
treated  as  of  the  essence  of  real  contracts.  Parties  may 
make  it  so  by  express  agreement,  but  there  is  nothing  on 
the  face  of  this  contract,  or  in  the  attending  circumstances, 
to  indicate  the  intention  of  these  parties  to  make  time  essen- 
tial. The  covenant  for  title  was  part  and  parcel  of  the 
lease,  and  the  term  fixed  was  one  year,  yet  the  lessees  were 
permitted  to  hold  over,  and  rent  was  received  without  objec- 
tion. From  this  the  law  would  imply  a  renewal  of  the  lease 
from  year  to  year,  and  put  the  landlord  to  his  notice  when 
ke  meant  to  determine  it."  (26  Penn.  State,  254.)  While 
much  that  is  said  in  these  opinions  is  applicable  to  this 
case,  it  will  be  observed  that  we  are  not  required  to  go  to 
the  extent  of  the  rule  therein  announced.  The  facts  of  this 
case,  applied  to  the  principle  of  law  involved,  are  much 
stronger  than  in  the  cases  above*  cited.  Here  there  is  a 
clause  in  the  lease  expressly  giving  the  privilege  of  renewal; 
the  time  is  not  limited  to  the  two  years  first  mentioned  in 
the  lease,  nor  restricted  to  the  time  of  the  existence  of  the 
lease  under  the  privilege  of  renewal.  The  language  is  gen- 
eral,— at  any  time  they  wish  to  do  so.  Construing  it  liber- 
ally in  favor  of  the  lessor,  it  certainly  gives  to  appellants 
the  privilege  of  purchasing  the  property  at  any  time  during 
the  existence  of  the  lease. 

It  is  next  insisted  that  a  court  of  equity  should  not  decree 
a  specific  performance,  because  the  obligation  of  the  parties 
is  not  mutual,  and  several  authorities  have  been  cited  to 
the  effect  that  when  the  contract  is  of  such  a  nature  that  it 
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cannot  be  specifically  enforced  as  to  one  of  the  parties, 
equity  will  not  enforce  it  against  the  other.  The  case  of 
FarJchurst  v.  Van  Cortland  wds  reversed  on  appeal  in  the 
court  of  errors  (14  Johns.  15).  Some  of  the  other  cases 
have  but  little  applicability  to  the  facts  of  this  case,  and 
several  of  them  have  been  reviewed  and  expressly  overruled 
by  the  decisions  in  other  States.  There  are  many  excep- 
tions to  the  general  rule  stated  in  said  cases,  and  without  at- 
tempting to  review  the  authorities  relied  upon  by  respond- 
ent, we  think  it  may  now  be  considered  as  well  settled  by 
all^  or  nearly  all  the  modern  authorities,  that  a  court  of  equity, 
in  actions  for  the  specific  performance  of  optional  contracts 
and  covenants  to  lease  or  convey  lands,  will  enforce  the 
covenant,  although  the  remedy  is  not  mutual,  provided  it  is 
shown  to  have  been  made  upon  a  fair  consideration,  and 
where  it  forms  part  of  a  contract,  lease  or  agreement  that 
may  be  the  true  consideration  for  it. 

What  was  the  consideration  for  this  covenant  giving  the 
first  privilege  to  purchase?  In  order  properly  to  answer 
this  question,  all  the  covenants  in  the  lease  must  be  con- 
sidered. The  covenant  upon  the  part  of  the  lessor  to  lease 
the  premises  for  a  period  of  two  years,  with  privilege  of  two 
more;  the  right  of  the  lessees  to  make  improvements  there- 
on; to  purchase  the  same  at  any  time  at  the  price  men- 
tioned, and  the  covenant  upon  the  part  of  the  lessees  to 
pay  the  rent  agreed  upon,  must  be  considered  as  constitut- 
ing one  entire  agreement,  each  particular  covenant  forming 
an  inducement  thereto.  The  covenant  to  pay  the  rent  must 
be  deemed  to  have  been  made  in  consideration,  as  well  for 
the  privilege  of  becoming  the  purchaser  of  the  property,  as 
for  its  use.     (Hilliard  on  Vendors,  296.) 

In  IStansbury  v.  Fringer,  the  rule  is  thus  stated  by  the 
court:  "Where  a  contract  consists  of  several  distinct  and 
separate  stipulations  on  one  side,  and  a  legal  consideration 
is  stated  on  the  other,  it  must  be  considered  that  Uie  entire 
contract  was  in  the  contemplation  of  the  parties  in  each 
particular  stipulation,  and  formed  one  of  the  inducements 
therefor,  and  no  one  stipulation  can  be  supposed  to  result 
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from,  or  compensate  for  the  consideration,  or  any  portion 
of  it,  exclusive  of  other  stipulations,  unless  the  parties  have 
expressly  so  declared."     (11  Gill  &  Johns.  Md.  152.) 

Applying  this  rule  to  the  case  under  consideration,  it  can- 
not be  said,  from  the  face  of  the  lease,  that  appellants  would 
have  agreed  to  pay  the  rent,  without  they  had  the  first  priv- 
ilege of  purchasing  the  property.  There  being  a  fair  con- 
sideration for  this  covenant  it  ought  to  be  enforced. 

In  De  Butte  v.  Muldrow,  which  was  an  action  of  eject- 
ment, the  defendant  offered  in  evidence  a  lease  which  con- 
tained this  clause:  ''That  the  said  Muldrow  shall  have  the 
privilege  of  purchasing  any  part  of  said  land'  during  the 
continuation  of  this  lease,  at  its  value,  in  preference  to  any 
other  persons.''  The  court,  in  determining  the  effect  of  this 
clause,  said:  **The  privilege  conceded  to  the  lessee  to  pur- 
chase within  the  terms  of  the  lease  is  as  much  a  term  of  the 
contract,  and  binding  upon  the  lessor,  as  any  other  term  of 
the  instrument.  The  lessee,  it  is  true,  was  not  bound  to 
purchase;  but,  upon  a  good  consideration,  the  lessor  bound 
himself  to  sell  upon  certain  terms,  if  the  lessee  wished  to 
buy.  It  may  be  that  this  was  only  a  proposition  until  ac- 
cepted by  the  lessee,  but  upon  his  acceptance  it  became  a 
valid  agreement."  (16  Cal.  513.)  In  Hall  v.  Center^  where 
the  lease  contained  a  covenant  to  the  effect  that  Hall  should 
have  the  privilege  of  purchasing  the  premises  at  a  stipu- 
lated sum,  on  or  before  the  expiration  of  the  lease,  it  was 
claimed  there,  as  here,  that  the  contract  ought  not  to  be 
enforced  for  want  of  mutuality.  The  action  was  brought 
to  obtain  a  decree  for  specific  performance  of  this  covenant. 
Wallace,  C.  J.,  in  delivering  the  opinion  of  the  court,  said: 
"The  contract  of  the  lessors,  by  which  they  covenanted 
that  the  lessee  should  have  the  option  to  purchase  oi;  not 
at  his  election,  was  founded  upon  an  adequate  considera- 
tion, was  certain  in  its  terms,  was  fair  and  just  in  all  its 
parts,  and  was  not  a  hard  or  unconscionable  bargain.  Why 
should  not  such  an  agreement  be  enforced?  The  reason 
assigned  by  Lord  Eedesdale  (and  he  was  distinguished  for 
the  strenuousness  with  which  he  maintained  the  necessity 
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of  mutuality),  in  the  case  already  mentioned,  is  that  the 
lessors  here  might  be  in  thi^  situation,  that  if  the  land 
should  rise  in  value  they  would  be  compelled  by  a  decree 
to  sell  at  a  stipulated  price,  while,  if  it  had  decreased  in 
value,  the  lessee  could  not  be  compelled  to  take  it  at  any 
price.  But  it  is  not  easy  to  see  why  this  would  not  be 
equitable.  May  not  the  mere  option  to  purchase  be  sold? 
Or  (to  adopt  the  language  of  Judge  Baldwin,  in  De  Butte  y. 
MuldroWy  16  Cal.  513),  may  not  a  man  'as  well  agree  to  sell 
property  upon  the  condition  that  another  will  consent  to 
buy,  as  upon  any  other  condition  or  absolutely?'  And  if 
the  owner  of  an  estate  has  fairly  made  a  contract  for  a  suf- 
ficient consideration  received  by  him,  by  which  contract  he 
has  himself  stipulated  that  another  person  may,  at  the 
option  of  the  latter,  receive  a  conveyance  of  the  estate 
upon  the  payment  or  tender  of  a  fixed  sum,  within  a  given 
time,  what  principle  of  equity  is  violated  by  making  the 
owner  comply  with  his  contract?  If  the  other  party  has 
obtained  the  option,  he  has  fairly  bought  and  paid  for  it, 
and  there  is  no  principle  or  policy  of  law  violated  in  its 
purchase."     (40  Cal.  67.) 

We  have  quoted  from  the  authorities  in  California,  thus 
at  length,  because  they  express  the  views  we  entertain  upon 
this  point.  The  principles  therein  announced  are  sustained 
by  the  following  authorities :  Kerr  v.  Day,  14  Penn.  State, 
112;  Corson  v.  Mulvany,  49  Penn.  State,  88;  Rogers  v.  Saun- 
ders, 16  Maine,  97;  Hawralty  v.  Warren,  3  Green.  (N.  J.) 
125;  PerUm  v.  Hadsell,  50  111.  217;  Sovffrain  v.  McDonald, 
27  Ind.  269. 

It  may  be  well  to  state  in  this  connection,  that  Chancellor 
Kent,  who  delivered  the  opinions  in  Parkhurst  v.  Cortland 
(1  John.  Ch.  275),  in  1814,  and  in  Benedict  v.  Lynch  (1  John. 
Ch.  370),  in  1815  (both  cited  and  relied  upon  by  respond- 
ent's counsel),  afterwards,  in  1817,  in  Clawson  v.  Baiky, 
in  passing  upon  this  question,  after  referring  to  the  obser- 
vations of  Lord  Ch.  Bedesdale,  in  Lawrenson  v.  BiiUer  (1 
Sch.  &  Lef.  13,  also  cited  by  respondent),  who  thought  that 
the  contract  ought  to  be  mutual  to  be  binding,  and  that  if 
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one  party  could  not  enforce  it  the  other  ought  not,  said: 
"I  have  thought,  and  have  often  intimated,  that  the  weight 
of  argument  was  in  favor  of  the  construction  that  the  agree- 
ment concerning  lands,  to  be  enforced  in  equity,  should  be 
mutually  binding,  and  that  the  one  party  ought  not  to  be  at 
Uberty  to  enforce^  at  his  pleasure,  an  agreement  which  the 
other  was  not  entitled  to  claim.  *  *  *  But,  notwith- 
standing this  objection,  it  appears,  from  the  review  of  the 
cases,  that  the  point  is  too  well  settled  to  be  now  questioned." 
(14  John.  488.)  The  next  objection  is  that  no  sufficient 
tender  was  made.  This  objection  is  based  upon  the  ground, 
as  stated  by  respondent,  that  the  money  was  tendered  for  a 
warranty  deed  which  embraced  more  ground  than  was  de- 
scribed in  the  lease.  The  deed  tendered  for  execution  was, 
as  we  have  already  stated,  a  bargain  and  sale  deed;  just 
such  a  deed  as  the  respondent  would  be  compelled  to  exe- 
cute if  a  decree  of  specific  performance  was  ordered  by  the 
court.  (HSlliard  on  Vendors,  296,  9,  a.)  It  is  question- 
able whether  the  appellants  were  bound  to  prepare  the 
deed,  and  tender  it  for  execution,  at  the  time  of  the  tender 
of  the  money,  although  we  think  that  is  the  safer  practice; 
but  be  that  as  it  may,  we  are  satisfied  that  the  objection 
urged  upon  the  ground  that  the  premises  described  in  the 
deed  were  not  the  same  as  described  in  the  lease,  is  not 
well  taken,  for  the  reason  that  no  such  objection  was  made 
at  the  time  the  deed  was  presented.  If  that  was  the  only 
objection,  respondent  ought  to  have  so  stated  at  the  time 
of  the  tender  and  pointed  out  the  error  in  the  description, 
so  as  to  have  given  appellants  an  opportunity  to  correct  it. 
{Goodate  v.  West^  5  Cal.  341.)  But  in  any  view  this  objec- 
tion could  only  be  urged  upon  the  question  of  costs  and 
not  to  defeat  appellants'  rights. 

It  is  also  insisted  that  appellants  should  have  brought 
the  money  into  court.  This  objection,  like  the  one  just 
noticed,  does  not  reach  the  merits  of  the  case.  Appellants 
aver  in  their  complaint  that  they  are  ready  and  willing  to 
pay  said  money  upon  the  execution  by  respondent  of  a  deed 
for  the  property.     If   the  money  had  been  brought  into 
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court,  respondent  could  at  any  time  have  accepted  the  same 
and  executed  a  proper  deed  for  the  leased  premises  and 
saved  further  costs. 

Perhaps  the  respondent  might  have  objected  against  pro- 
ceeding with  the  trial  until  the  money  was  paid  into  court. 
No  preliminary  objections,  however,  were  made,  and  this 
objection  cannot  now  be  urged  against  the  power  of  the 
court  to  order  a  decree.  Courts  of  equity  ought  to  deter- 
mine the  rights  of  the  parties  according  to  the  broad  prin- 
ciple of  justice  and  fair  dealing,  and  not  by  the  teclmical 
and  refined  distinctions  of  the  law.  A  decree  should  not 
be  granted  if  there  has  been  gross  laches  or  neglect  upon 
the  part  of  those  seeking  the  enforcement  of  the  covenant. 
But  the  facts  of  this  case  do  not  justify  the  refusal  of  the 
decree  because  the  money  was  not  brought  into  court.  If 
otherwise  entitled  to  the  decree,  the  court  should  have 
granted  it,  and  specified  the  time  within  which  the  money 
should  be  paid,  or  it  might  have  ordered  the  money  brought 
into  court  before  signing  the  decree. 

It  will  be  seen,  upon  a  careful  inspection  of  the  plead- 
ings, that  the  objection  next  argued,  that  the  premises  are 
erroneously  described  in  the  complaint — like  others  just 
noticed — does  not  reach  the  merits  of  this  appeal.  The 
answer  admits  that  respondent  leased  to  appellants  the 
premises  described  in  the  lease.  Admitting,  then,  that  the 
complaint  contains  a  further  description  that  is  erroneous, 
enough  appears  that  is  correct  to  designate  the  property, 
and,  at  least,  enough  to  make  it  apparent  that  the  same 
premises  are  meant. 

Appellants  ought  to  have  corrected  this  error  in  the  court 
below,  and  upon  a  motion  made  to  that  efiect,  it  would  be 
the  duty  of  the  court,  upon  such  terms  as  it  thought  just 
and  proper,  to  allow  them  to  amend  the  description  in  the 
complaint  so  as  to  correctly  describe  the  leased  premises. 
Lastly,  it  is  contended  that  the  granting  or  refusing  the  re- 
lief asked  was  within  the  discretion  of  the  court,  and,  inas- 
much as  the  property  had  increased  in  value,  without  any 
act  of  appellants,  and  was  of  but  little  value  to  them  with- 
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out  the  property  in  the  rear,  that  the  rulings  of  the  oaurt 
ought  not  to  be  interfered  with.  It  is  true,  as  was  argued 
by  respondent's  counsel,  that  each  case  for  a  specific  per- 
formance is  to  some  extent  governed  by  its  own  peculiar 
circumstances;  and  it  is  also  true,  that  rulings  which  come 
within  the  discretion  of  the  court  are  seldom  disturbed.  It 
is  not  always  a  matter  of  course  to  decree  a  specific  per- 
formance of  contracts;  much  often  depends  upon  the  sound 
discretion  of  the  chancellor  upon  a  view  of  all  the  circum- 
stances of  the  case;  but  this  discretion  must  not  be  arbi- 
trary nor  capricious,  but  must  be  regulated  upon  grounds 
that  make  it  judicial,  and  where  the  contract  is  certain,  fair 
in  all  its  parts,  just  and  equitable,  for  a  valid  consideration 
and  capable  of  being  performed,  a  court  of  equity  should 
decree  a  specific  performance.  The  property  has  not  risen 
in  value  to  such  an  extent  as  to  lead  to  a  reasonable  con- 
clusion that  there  was  any  fraud  or  mistake.  The  price 
stated  was  a  fair  one  for  the  property  at  the  time  of  the  con- 
tract, and  it  is  certainly  reasonable  to  presume  that  both 
parties,  in  making  the  contract,  took  into  consideration  the 
probabilities  of  its  increasing  in  value  within  the  term  of 
the  lease.  The  fact  that  the  brick  building  is  not  large 
enough  to  enable  appellants  to  carry  on  the  brewery  busi- 
ness, does  not  justify  the  refusal  of  the  decree.  If  appel- 
lants are  willing  to  take  the  property  and  pay  the  price 
agreed  upon,  it  surely  does  not  lie  in  the  mouth  of  respond- 
ent to  say  that  they  ought  not  to  have  it  because  it  is  of 
but  little  value  to  them  in  the  business  in  which  ^ey  are 
engaged,  and  that  it  would  be  of  more  value  to  him  as  a 
homestead.  In  this  connection,  it  is  proper  to  state  that 
the  complaint  contains  an  allegation  that  by  mistake  the 
premises  in  the  rear  of  the  brick,  upon  which  appellants 
erected  the  frame  building,  was  omitted  from  the  descrip- 
tion of  the  premises  in  the  lease,  and  it  also  prays  to  have 
the  lease  reformed  so  as  to  include  said  premises.  This  pre- 
sents a  question  of  fact  to  be  determined  upon  a  new  trial. 
The  judgment  of  the  district  court  is  reversed,  and  cause 
remanded  for  a  new  trial. 
Vol.  X.-24 
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[No.  718.] 

THE  SCORPION  SILVER  MINING  COMPANY, 
Respondent,  v.  FRANK  MARSANO,  Appellajh?. 

AonoN  TO  Quiet  Title — Praotioe  Act,  Section  256 — Possession,  how  Ac- 
QUIBED. — In  an  action  to  quiet  title,  brought  in  pursuance  of  the  pro- 
visions of  section  256  of  the  Practice  Act:  Held,  that  the  statute  gives 
the  right  of  action  to  any  person  in  possession  irrespective  of  the  mode 
by  which  possession  has  been  acquired. 

Idem — ^Pleadings — Busden  of  Pboof. — In  such  actions  it  is  not  necessary 
for  the  plaintiff  to  set  out  specifically  the  character  of  the  adverse  claim 
of  defendant;  the  burden  of  proof  is  upon  the  defendant,  if  he  admits 
plaintiff's  possession,  or  does  not  disclaim,  to  plead  and  prove  a  good 
title  in  himself.    Bkbsdel  v.  Williams,  9  Nev.  161,  overruled. 

Constbuctivb  Service  op  Summons. — A  party  relying  solely  upon  a  con- 
structive service  of  summons  is  bound  to  prove  a  strict  compUanoe  with 
some  of  the  modes  prisscribed  by  the  statute  for  obtaining  such  service. 

Sebvicb  op  Summons  on  Business  Manaoeb  op  a  Cobpobation. — Where  (he 
officer  certifies  that  he  served  the  summons  upon  the  business  manager 
of  a  corporation:  Hdd,  that  this  was  not  a  compliance  with  the  provis- 
ions of  the  statute  requiring  the  service  to  be  upon  the  managing  agent. 

Idem. — Courts  must  know,  and  officers  must  be  presumed  to  know,  what  the 
legislature  meant  by  the  term  managing  agent;  but  courts  cannot  know 
what  an  officer  means  by  a  designation  unknown  to  the  law. 

Justice's  Docket — Entbt  op  Sebvice  op  Summons. — The  docket  of  a  justice 
of  the  peace  is  only  primary  evidence  of  those  facts  which  it  is  required 
to  contain,  and  it  is  not  required  to  contain  any  finding  that  summons 
has  been  served;  but  only  the  date  of  the  summons  and  the  time  of  its 
return.     (Practice  Act,  section  562.) 

Publication  op  Summons — Deposit  in  Post-Ofpice. — ^Where  a  party  relies 
upon  the  publication  of  summons,  it  is  necessary  not  only  to  publish  a 
copy  of  the  summons,  but  to  deposit  another  copy  in  the  post-office 
directed  to  the  defendant  at  his  place  of  residence,  if  known;  and  the 
statute  prescribes  that  such  deposit  shall  be  proved  by  affidavit.  (Prac- 
tice Act,  section  33.) 

Deposit  in  Post-Oppicb  must  be  Addbessed  to  the  Dependant. — ^In  a  suit 
brought  against  the  Scorpion  Silver  Mining  Company,  a  corporation, 
where  the  justice  of  the  peace  deposited  a  copy  of  the  complaint  and 
summons  in  the  post-office  addressed  to  "Robert  Apple  or  W.  H.  Mar- 
tin, San  Francisco,  California,'*  and  there  was  no  evidence,  at  the  time 
of  such  deposit,  before  the  justice  that  either  Apple  or  Martin  was  con- 
nected with  the  corporation  in  any  manner  or  capacity  whatever:  5eW, 
that  this  was  not  a  compliance  with  the  law,  which  required  the  sum- 
mons to  be  directed  to  the  defendant.    (Practice  Act,  section  31.) 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 
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The  facts  are  stated  in  the  opinion. 

De  Long  &  Belknap,  for  Appellant. 

I.  The  court  erred  in  refusing  to  sustain  our  motion  for  a 
nonsuit  and  in  finding  the  plaintiff  to  be  the  owner  of  the 
property  in  dispute  when  the  ownership  was  denied  by  the 
answer,  and  the  plaintiff  offered  no  evidence  in  support  of 
its  title.  Our  denial  of  ownership  of  plaintiff  was  sufficient. 
{Hill  V.  Smith,  27  Oal.  476;  Marphj  v.  Napa  Co,,  20  Cal.  503; 
Goddard  v.  Fulton,  21  Cal.  435;  Woodworth  v.  Knowlton,  22 
Cal.  164;  Marshall  v.  SJwfter,  32  Cal.  176;  2  Van  Santv.  Eq. 
PI.,  2d  ed.  411-12;  9  Barb.  219.) 

II.  In  actions  of  this  nature  a  plaintiff  must  plead  the 
nature  of  the  adverse  claim,  specifically  averring  in  what 
respects  it  is  invalid;  and  must  prove  his  allegations  as  in 
other  cases.  (Blasdel  v.  Williams,  9  Nev.  169;  Hibernia  So- 
ciety V.  Ordwaij,  38  Cal.  679;  McNamara  on  Nullities,  43.) 

in.  A  judgment  prematurely  rendered  is  not  void  but 
merely  voidable.  It  may  be  remedied  by  appeal,  but  can- 
not be  collaterally  attacked.  (Freeman  on  Judg.,  Sec.  126, 
and  note.  Sec.  524;  Aldersonx.  Bell,  9  Cal.  321;  McNeil  v. 
Eallmxirk,  28  Tex.  157;  Ballinger  v.  Tarhell,  16  Iowa,  492; 
Parker  v.  Shephard,  1  Cal.  131;  3  Hmk.  519;  1  Swan,  277; 
Forbes  v.  Hyde,  31  Cal.  349.) 

IV.  The  judgment  of  the  justice's  court,  after  having 
obtained  jurisdiction  of  the  person  and  subject-matter,  is 
as  invulnerable  against  collateral  attack  as  a  judgment  of 
a  superior  court  wpuld  be.  {Ballinger  v.  Tarhell,  16  Iowa, 
492;  Harrington  v.  Wojford,  46  Miss.  ^1;  Drake  v.  Duven- 
ick,  45  Cal.  463;  Bernal  v.  Lynch,  36  Id.  135;  Glover  v. 
Holman,  3  Heisk,  519;  West  v.  Williamson,  1  Swan,  277; 
Boles  V.  Johnston,  23  Cal.  226;  Pursley  v.  Hayes,  22  Iowa, 
13;  Cooper  v.  Reynolds,  10  Wall.  308;  Eorer  on  Jud.  Sales, 
171;  Freeman  on  Judg.  576;  Bigelow  on  Estoppel,  142  and 
218.) 

The  justice's  court  by  rendering  a  judgment  passed  upon 
the  question  of  its  jurisdiction.     This  question  once  de- 
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cided  by  a  court  having  the  power  to  decide  is  res  adju- 
dicata.  (Clary  v.  Rowland^  6  Cal.  688;  Bigelow  on  Estoppel, 
142-144;  Freeman  on  Judgments,  Sec.  126.) 

V.  Jurisdiction  is  obtained  by  service  of  process.  (Free- 
man on  Judgments,  Sees.  119-126;  Cooper  y.  BeynoldSylO 
Wall.  308.)  Service  is  complete,  when  by  publication,  at 
the  expiration  of  the  time  for  publication.  (1  Comp.  Laws, 
Sec.  31,  283;  6  How.  Pr.  Rep.  47,  Sec.  35;  1  Gomp  Laws, 
286;  10  Bart.  259;  Freeman  on  Judgments,  Sees.  119-126; 
Van  Santv.  Eq.  Pr.  54.) 

VI.  Nullities  and  irregularities  are  different  things.  This 
distinction  renders  a  judgment  void  or  voidable.  The  error 
complained  of  in  this  case  we  claim  is  at  best  a  mere  irreg- 
ularity, in  nowise  rendering  the  judgment  void;  as  all  pro- 
ceedings taken  by  the  justice  were  authorized,  jurisdiction 
obtained,  and  if  in  the  exercise  of  that  jurisdiction  any  un- 
authorized act  was  committed,  this  constitutes  merely  an 
irregularity.  (4  Wait's  N.  Y.  Pr.  629-648;  McNamara  on 
Nullities,  2,  3,  5,  6,  7,  24,  28;  Forbes  v.  Hyde,  31  Cal.  349; 
JEx  parte  Gibson,  31  Id.  619.) 

VII.  We  hold  the  term  business  manager  to  be  synony- 
mous with  the  statutory  one  of  managing  agent.  "Mana- 
ger."— Webster  says  this  term  is  synonymous  with  the  words 
* '  care,  charge  of, ''  etc.  * '  Business  "  means  *  *  employment,"  or 
''occupation."  **Agency"  means  ''business  of  one  intrusted 
with  the  concerns  of  another  " — synonymous  with  "manage- 
ment." In  construing  statutes,  the  meaning  and  intent  of 
the  legislature  is  to  be  searched  for,  and  synonymous 
terms  are  to  be  construed  as  within  the  language  of  the  act. 
(Smith's  Stat.  Con.  634,  Sees.  491,  482-532.) 

VIII.  The  officer's  return  is  not  traversable;  it  proves 
all  it  recites.  (Howe  v.  Table  Mountain  Water  Co.,  10  Cal. 
441 ;  New  York  &  Erie  B,  li.  Co,  v.  Furdy  &  Adams,  10  Barb. 
574;  UincJdey  v.  Buchanan,  5  Cal.  56;  Peck  v.  Strauss,  33 
Cal.  679;  1  Hilton,  260;  Bissell  v.  Denison,  14  Johns.  Eep. 
483;  Putnam  v.  31an,  3  Wend.  202.) 

IX.  Irregularity  in  the  service  of  summons  does  not 
render  a  judgment  void  for  want  of  jurisdiction.     {Dorente 
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V.  Sullivan,  7  Cal.  279;  Peck  v.  Strauss,  supra;  WhitwellY. 
Barbeir,  7  Cal.  58;  Drake  v.  Duvenick,  45  Cal.  455.) 

X.  Our  statute  makes  a  justice's  docket  primary  evidence 
of  the  facts  it  is  required  to  show.  (1  Comp.  Laws,  Sec. 
563,  1624.) 

XI.  On  a  question  whether  a  letter  addressed  to  the  de- 
fendant at  the  city  of  his  residence  was  received  by  him,  a 
ruling  that  proof  of  the  mailing  of  the  letter  was  prima 
facie  evidence  of  its  receipt,  subject  to  rebuttal  by  evidence 
of  its  nonreceipt,  held  correct.  {Huntley  v.  Whittier,  105 
Mass.  391;  1  Greenleaf  on  Ev.,  Sec.  40;  Groton  v.  Lancas- 
tei%  16  Mass.  110-112;  OaJcs  v.  Welter,  16  Vt.  63;  Bussell  v. 
BucUey,  4^E.  I.  525;  Gallan  v.  Gaylord,  3  Watts,  321,  and 
other  cases.) 

Even  if  the  summons  fails  to  designate  the  court,  if  the 
complaint  seized  with  it  does  so,  it  has  been  held  to  be 
sufficient.  This  proves  the  rule  that  the  court  will  always 
uphold  a  judgment,  if  it  appears  that  the  defendant  in  any 
manner  received  the  notice  required.  {Yates  v.  Blodgett,  8 
How.  Pr.  278;  Wehh  v.  Mott,  6  Id.  439;  Hewett  v.  Howell,  8 
Id.  345;  Crane  v.  Brannan,  3  Cal.  192;  Estee's  Forms,  1.) 

XII.  Wlien  the  fact  of  mailing  is  proven,  the  end  and 
scope  of  the  law  is  reached.  This  technical  objection,  to 
have  any  weight  at  all,  should  have  been  made  in  the  court 
below.  As  long  as  the  plaintiff  allowed  us  to  prove  this 
fact  in  another  manner  without  objection,  they  cannot  now 
be  heard  for  the  first  time. 

XTTI.  Statutory  provisions  prescribing  duties  relative  to 
dockets,  transcripts,  etc.,  are  merely  directory,  and  the 
omission  to  perform  such  duties  will  not  invalidate  a  judg- 
ment.    {Sears  v.  Burnham,  17  N.  T.  445;  2  Bradf.  394.) 

A  justice's  docket  proves  itself,  but  it  is  also  competent 
to  admit  parol  evidence  of  residence  and  such  jurisdictional 
facts  as  are  not  required  to  be  entered  in  the  docket.  {Jelly 
V.  Foltij,  34  Cal.  326;  Blair  v.  Hamilton,  32  Id.  50;  Hamilton 
V.  McDonald,  18  Cal.  130.) 

XIV.  The  doctrine  is  well  settled  that  the  deed  of  a  bona 
fide  purchaser  cannot  be  collaterally  attacked  or  set  aside 
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for  any  irregularity  in  connection  with  the  sale  or  the  pro- 
ceedings anterior  to  the  judgment.  (Rorer  on  Judicial 
Sales,  Sec.  901;  Goodwin  v.  31ix,  38  HI.  116.) 

XrV.  Defendant  was  a  bona  fide  purchaser.  He  was 
placed  in  possession  by  the  officers  of  the  law,  under  legal 
process  from  a  court  of  competent  jurisdiction. 

The  plaintiff,  after  allowing  the  defendant  to  improve  the 
property  to  the  value  of  nine  hundred  dollars — in  the  night, 
with  force  of  arms  and  a  multitude  of  people,  entered  by 
force  and  expelled  the  defendant.  At  common  law,  if  a 
man  had  a  right  of  entry,  he  was  permitted  to  enter  by 
force  of  arms  and  to  retain  his  possession  by  force.  This 
is  now  forbidden  by  statute;  the  statute  of  forcible  entiy 
and  unlawful  detainer  was  provided  to  meet  this  class  of 
cases.     (5  Wait's  Pr.  292-3;  4  Hand,  N.  Y.  152.) 

Charles  H.  Bryan,  also  for  Appellant. 

I.  A  judgment  is  not  void  because  rendered  before  or 
after  the  return  day  named  in  the  summons;  it  is  only  liable 
for  irregularity.  (Freeman  on  Judgments,  126,  127,  note 
2;  Glover  y.  Holman,  3  Heisk,  519;  West  v.  WUliamsony  1 
Swan,  277.) 

II.  When  there  has  been  an  insufficient  publication,  or 
no  publication  at  all,  the  proceedings  are  not  void.  (Free- 
man on  Judgments,  126,  127,  note  1;  15  Ohio,  435;  6  Ver- 
mont, 586;  3  Denio,  167;  3  Wisconsin,  773.) 

III.  Plaintiff  waived  all  irregularities  by  its  delay  in 
bringing  this  suit.  (Freeman  on  Judg.  102;  1  Johns.  Cas. 
248;  10  Wendell,  560;  20  Wisconsin,  265;  27  Gal.  300;  34 
Gal.  391;  20  Gal.  81;  26  Gal.  149;  14  How.  Pr.  Kep.  380; 
4  Comstock,  521-^25.) 

Mesich  &  Seely,  for  Eespondent. 

I.  The  judgment  of  the  justice's  court  on  which  defend- 
ant relies,  and  the  sale  made  thereunder,  are  null  and  void 
for  want  of  jurisdiction  in  the  court  over  the  person  of  the 
defendant  in  the  judgment.  The  record  shows  that  the  de- 
fendant was  a  foreign  corporation,  and  attempt  was  made 
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in  the  suit  to  acquire  jurisdiction  over  the  person  of  the 
defendant  by  substituted  or  constructive  service  of  the  sum- 
mons in  the  cause  under  the  provisions  of  the  practice  act. 
The  first  summons,  with  the  return  thereon,  is  clearly 
insufficient  to  support  the  judgment.  "Business  manager  " 
is  not  such  a  person  as  the  act  allows  substituted  service  to 
be  made  upon  when  a  corporation  is  sued.  Those  terms 
do  not  import  a  ** managing  agent,"  or  any  agency  of  the 
corporation.  A  foreman  under  a  superintendent  or  "man- 
aging agent"  might  be  a*  "business  manager,"  and  so  of 
any  subaltern  subject  to  the  ultimate  or  immediate  control 
of  a  "managing  agent."  By  the  terms  "managing  agent," 
bhe  statute  plainly  intends  a  person  whose  relation  and  con- 
nection are  dii'ectly  with  the  corporation,  constituent  or 
principal,  and  whose  authority  is  derived  directly  from  it; 
and  not  one  whose  relation  is  only  to  some  business  of  the 
corporation,  as  a  mere  director  or  manager  of  such  business. 

II.  The  attempted  service  of  the  second  summons  by 
publication  and  deposit  in  the  post-office  were  clearly  in- 
sufficient. (Galpin  v.  Page,  18  Wall.  369;  Jordan  v.  Giblin^ 
12  Cal.  100;  BicketsouY,  BicJiardson,  26  Cal.  149;  McMinn 
V.  IVhelan,  27  Cal.  300;  Halleit  v.  Uncle  Sara  S.  M.  Co.,  1 
Nev.  198;  Sollers  v.  Latvrence,  Willis,  416.) 

III.  The  copy  of  summons  deposited  in  the  post-office 
was  not  directed  to  the  defendant  in  the  suit  at  all.  A  di- 
rection to  "Eobert  Apple,  managing  agent,  or  W.  H.  Mar- 
tin, secretary,"  of  the  company,  was  in  no  legal  sense  any 
direction  to  the  company,  but  only  a  direction  to  those 
persons,  both  by  name,  and  by  a  farther  designation  which 
is  only  descriptio  personam, 

IV.  There  is,  and  was,  no  competent  evidence  of  the 
making  of  any  deposit  whatever  in  the  post-office.  Proof 
of  this  act,  in  the  manner  directed  by  statute,  was  just  as 
indispensable  to  jurisdiction  as  proof  of  publication.  (Pr. 
Act,  Sees.  519-33.)  The  record  of  the  judgment  does  not 
show,  and  it  is  not  pretended  that  there  ever  existed,  any 
affidavit  of  a  deposit  having  been  made  of  a  copy  of  the 
summons  in  the  post-office,  yet  the  act  says  that  the  fact  of 
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deposit  as  well  as  of  publication  shall  be  proved  by  affida- 
vit, and  this  mode  is  to  the  exclusion  of  all  others. 

The  entry  in  the  justice's  docket  of  the  fact  of  a  deposit 
in  the  post-office,  is  no  proof  of  the  act.  Such  entry  is  not 
one  to  be  made  in  the  docket  (Pr.  Act,  Sec.  562),  and  if  so 
made  the  docket  is  no  evidence  that  the  deposit  was  made 
(Pr.  Act,  Sec.  563),  and  if  consulted  it  does  not  show  any, 
compliance  with  the  statute  or  the  order  of  publication. 
.  It  is  not  sufficient  that  the  facts  necessary  to  jurisdiction 
all  existed,  but  this  must  appear  "bj  the  record. .  Upon  the 
question  whether  the  judgment  is  valid  or  void  upon  its 
face,  the  existence  of  competent  proof  of  the  jurisdictional 
facts  in  the  record  is  far  more  important  than  the  existence 
of  the  facts  themselves.     (11  Cal.  379;  WiUes,  416.) 

V.  Plaintiff's  possession  was  of  such  a  character  as  to 
give  it  the  right  to  maintain  this  action.  And  even  if  by 
fraud  or  force  it  got  the  possession,  that  is  no  defense  in 
the  case.  (Gordon  v.  Calderwood,  32  Cal.  109;  45  Cal.  619; 
26  Cal.  314.) 

By  the  Court,  Beatty,  J, : 

The  complaint  in  this  action  is  verified,  and  contains  the 
following  allegations :  That  the  plaintiff  is  a  California  cor- 
poration; that  it  is  the  owner  and  in  the  actual  and  exclu- 
sive possession  of  certain  mining  ground  situated  in  Storey 
County;  that  defendant  claims  an  estate  in  the  premises 
adverse  to  the  plaintiff;  that  his  claim  is  based  solely  upon 
the  proceedings  in  a  certain  action  in  a  justice's  court  of 
Virginia  City,  brought  by  the  defendant  Marsano  against 
the  corporation,  plaintiff  in  this  action;  that  these  proceed- 
ings (which  are  recited  in  the  complaint)  cast  a  cloud  upon 
plaintiff's  title;  that  the  defendant  has  no  estate  in  tbe 
premises,  and  his  claim  thereto  is  inequitable  for  the  reason 
(among  others)  that  the  judgment  under  which  he  claims, 
and  consequently  the  execution,  levy,  sale  and  constable's 
deed  made  in  pursuance  of  it,  are  void  for  w^ant  of  jurisdic- 
tion of  the  person  of  the  defendant  in  the  action. 

The    complaint    concludes    with  the    following  prayer: 
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''Wherefore,  plaintiff  prays  that  said  defendant  herein  may 
DO  required  to  answer  this  complaint  and  set  forth  and  show 
;o  this  Court,  upon  what  and  how  he  claims  an  estate  in 
jaid  mining  claim  and  premises,  and  thereupon  that  the  said 
lefendant  be  adjudged  to  have  no  estate  in  the  same  and 
.hat  his  claim  thereof  is  invalid,  and  that  the  said  deed  and 
)roceedings  aforesaid  are  a  cloud  upon  plaintiff's  title  to 
;aid  premises,  and  that  the  same  be  removed,"  and  for  gen- 
5ral  relief. 

The  defendant,  in  his  answer,  denies  that  plaintiff  is  a 
jorporation,  but  admits  its  possession  of  the  premises,  and 
hat  he  claims  an  estate  therein  adverse  to  the  plaintiff, 
)ased  upon  the  proceedings  had  in  the  action  in  the  justice's 
jourt.  These  proceedings  he  sets  forth  at  large,  showing 
he  attempts  made  by  the  justice  of  the  peace  to  obtain 
urisdiction  of  the  person  of  the  defendant,  the  judgment  by 
lefault,  execution,  levy,  sale  and  constable's  deed.  He 
urther  alleges  that  he  remained  in  peaceable  possession  of 
he  premises,  under  his  deed,  from  April  to  December, 
.874,  expending  labor  and  money  in  the  development  and 
mprovement  of  the  property,  and  that  he  was  then  forcibly 
ejected  by  the  plaintiff.  He  prays  to  be  adjudged  the 
>wner  of  the  premises,  for  costs  and  general  relief. 

Upon  these  pleadings  the  parties  went  to  trial.  The 
plaintiff  proved  its  incorporation,  read  the  complaint  and 
mswer,  and  rested  its  case.  The  defendant  moved  for  a 
lODSuit,  which  motion  was  overruled.  The  defendant  then 
3ut  in  evidence  his  deed,  and  the  papers  and  proceedings 
n  the  case  of  Marsano  v.  The  Scorpion  S.  M.  Co.,  in  pursu- 
ance of  which  it  was  executed.  In  addition  to  these  papers 
le  offered  certain  oral  testimony  for  the  purpose  of  showing 
jervice  of  the  summons  in  that  case,  and  testimony  to 
^rove  that  he  went  into  possession  of  the  premises  in  con- 
iroversy  under  his  constable's  deed,  worked  upon  them, 
ind  was  so  engaged  when  he  was  forcibly  ejected  by  plaint- 
iff's servants. 

Upon  this  testimony  the  case  was  submitted  to  the  court. 
Findings   were  filed  in  favor   of  plaintiff,    and  judgment 
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entered  accordingly.     The  defendant  moved  for  other  anc3 
additional  findings  and  for  a  new  trial,  which  motions  wero 
overruled;  and  he  takes  this  appeal  from  the  judgment  aad 
the  order  overruling  his  motion  for  a  new  trial. 

f^    In  support  of  his  appeal  the  defendant  argues,  that  the 
plaintiff  ought  not  to  be  allowed  to  maintain  this  action 

'^  because  it  obtained  the  possession  of  the  premises  upon 
which  it  relies,  by  illegal  means — that  is,  vi  et  armis.  But 
we  think  this  objection  cannot  be  maintained,  for  if  this  is 
an  action  to  remove  a  cloud  upon  the  title  of  the  plaintiff, 
possession  of  the  premises  is  not  essential  to  enable  the 
plaintiff  to  recover,  and  if  it  is  an  action  brought  in  pursu- 
ance of  the  provisions  of  section  256  of  the  practice  act, 
the  mode  of  acquiring  possession  is  of  no  consequence. 
The  statute  gives  the  right  of  action  to  any  person  in  pos- 
session, irrespective  of  the  mode  by  which  possession  has 
been  acquired.  We  are  not  authorized  to  create  exceptions, 
or  impose  limitations  whiph  the  statute  does  not  recognize, 
and  can  perceive  no  good  end  to  be  subserved  by  doing  so, 
even  if  we  had  the  power.  The  following  cases  are  cited 
in  support  of  this  view:  32  Gal.  109;  45  Id.  519;  26  Id. 
314.  As  to  other  suggestions  made  in  this  connection,  on 
the  argument,  we  believe  it  is  not  seriously  contended  that 
an  estoppel  has  been  either  pleaded  or  proved,  and  cer- 
tainly none  has  been. 

The  next  point  relied  upon  by  the  appellant  is,  that  the 
court  erred  in  overruling  his  motion  for  a_nonsuit,  and  he 
relies  upon  the  authority  of  Blasdel  v.  Williams  (9  Nev.  161) 
in  support  of  his  position.  In  the  written  argument  filed 
by  counsel  for  respondent  they  take  no  notice  of  this  point 
or  of  the  case  referred  to  in  support  of  it.  On  the  oral  ar- 
gument, if  we  remember  rightly,  they  took  the  position  that 
this  case  was  essentially  unlike  that  of  Bldsdel  v.  Williams, 
and  that  the  points  there  decided  have  no  application  here. 
But  after  mature  consideration  we  are  unable  to  discrim- 
inate the  two  cases,  and  if  the  decision  of  Blasdel  v.  William 
is  law,  we  do  not  perceive  how  this  judgment  can  be  sus- 
tained.    The  leading  principle  laid  down  in  that  case,  and 
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from  which  the  point  decided  is  a  mere  deduction,  is  ex- 
pressed in  the  following  language:  **A  defendant  in  an 
ordinary  suit  is  not  to  be  brought  into  court  except  upon 
a  cause  of  action  against  him;  that  cause,  under  the  statute 
here  in  question"  (section  256  of  the  civil  practice  act),  **is 
the  assertion  of  a  claim  to  real  property  prejudicial  to  the 
plaintiff.  Certainly  it  devolves  upon  the  plaintiff  to  show 
such  assertion  and  its  prejudicial  effect,  lohicli  can  ahne fol- 
low from  a  claim  in  semblance  valid,  in  reality  void,'^  That  is 
to  say,  under  the  statute,  as  before  it  and  independent  of 
it,  in  a  suit  to  remove  a  cloud  upon  title,  it  is  essential  that 
the  plaintiff  shall  plead  and  prove  a  claim  by  defendant 
which  has  the  semblance  of  validity,  prima  fojde,  but  is  in 
reality  void  by  reason  of  extrinsic  facts,  which  must  like- 
wise be  pleaded  and  proved  by  the  plaintiff,  even  though 
this  should  involve  the  necessity  of  proving  a  negative. 
Now,  if  this  is  the  law,  we  say  again  that  we  do  not  perceive 
how  this  judgment  can  be  sustained;  for  if  the  complaint 
shows  that  the  claim  of  defendant  is  invalid  at  all,  it  shows 
that  it  is  void  absolutely  and  upon  its  face.  And  if  the 
answer  shows  anything  in  addition  to  this,  it  shows  that  the 
claim  of  defendant,  though  apparently  invalid,  is  in  reality 
good;  so  that  when  the  plaintiff  rested  on  the  pleadings,  it 
had  pleaded  and  proved  itself  out  of  court,  and  no  testimony 
was  offered  by  the  defendant  on  his  part  which  had  the 
slightest  tendency  to  mend  the  plaintiff's  case.  It  results, 
therefore,  that  we  are  under  the  necessity  of  deciding 
whether  we  will  adhere  to  the  rule  of  Blasdel  v.  Williams  or 
abandon  it,  and  we  must  express  our  regret  that  the  views 
entertained  of  this  case  by  counsel  for  respondent  force  us 
to  make  the  decision  without  the  benefit  of  a  reargument  of 
the  important  questions  involved.  We  regret  this  the  more 
because  the  investigation  which  we  have  been  able  to  make 
for  ourselves  has  forced  us  to  the  conclusion  that  the  de- 
cision referred  to  is  not  only  unsustained  by  satisfactory 
reasons,  but  is  opposed  to  the  overwhelming  weight  of  au- 
thority, and  is  not  law.  It  is  our  opinion  that,  under  a 
proper  construction  of  this  statute,  it  is  not  necessary  for 
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the  plaintiflf  to  set  out  specifically  the  character  of  the  ad- 
verse claim,  and  that  the  burden  is  upon  the  defendant,  if 
he  admits  plaintiff's  possession,  or  does  not  disclaim,  to 
plead  and  prove  a  good  title  in  himself.     This  conclusion^ 
disposes  of  a  variety  of  points  made  by  appellant  as  to  th^ 
insufficiency  of  the  pleadings  and  proofs  on  the  part  of  th^ 
plaintiff,  and  brings  us  to  the  principal  and  only  remaining 
question  in  the  case. 

Did  the  defendant  plead  and  prove  a  good  title  to  tlk^ 
premises? 

His  title  is  the  constable's  deed,  and  its  validity  depends 
upon  the  validity  of  the  judgment  of  the  justice  of  ttie 
peace  in  the  action  of  Marsano  against  the  Scorpion  S. 
M.  Co.  That  judgment  is  void  if  the  justice  of  the  peace 
had  no  jurisdiction  of  the  person  of  the  defendant,  and 
it  must  be  found  that  he  had  no  such  jurisdiction  un- 
less it  is  affirmatively  shown  that  there  was  an  actual  or 
constructive  service  of  the  summons.  (See  Malletl  v.  Vmk 
Sam,  1  Nev.  198. )  It  is  not  claimed  that  there  was  any 
actual  service,  and  the  defendant,  relying  solely  upon  a  con- 
structive service,  was  bound  to  prove  a  strict  compliance 
wdth  some  one  of  the  modes  prescribed  by  the  statute  for 
obtaining  constructive  service.  Did  he  do  so?  In  deciding 
this  question,  we  concede  for  the  sake  of  the  argument  (but 
without  determining  the  point)  that  where  the  docket  and 
papers  on  file  in  a  case  do  not  show  the  facts  necessary  to 
confer  jurisdiction,  they  may  be  aided  by  proof  aliunde; 
for  taking  all  the  testimony  offered  by  defendant,  and  giv- 
ing it  the  most  ample  effect,  it  does  not  prove  any  substan- 
tial, and  much  less  a  liberal  compliance  with  the  statute  in 
the  attempted  service  of  the  summons.  The  original  sum- 
mons in  the  action  was  issued  July  22,  1873,  and  made 
returnable  July  31,  at  10  o'clock  a.  m.  The  only  evidence 
of  service  of  this  summons  offered  or  relied  upon  by  the 
defendant  was,  1st.  The  constable's  return,  together  mib 
an  attempt  to  prove  that  the  person  named  in  the  return 
was  the  managing  agent  of  the  corporation;  and  2d.  An 
entry  in   the    justice's    docket.     The    constable's  return, 
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which  was  indorsed  on  the   original  summons,   reads   as 
follows: 

**I  hereby  certify  that  I  have  served  the  within  summons 
by  delivering  a  true  copy  thereof  to  Thomas  Brooks,  busi- 
ness manager  of  Scorpion  Company,  in  Virginia  City,  at  the 
county  of  Storey,  this  23d  day  of  July,  a.  d.  1873. 

**  J.  D.  Baldwin,  Constable." 

The  only  testimony  offered  by  the  defendant  as  to  the 
agency  of  Brooks  was  the  following  certificate : 

"  ViBGiNiA.  City,  July  19,  1873. 
•'This  is  to  certify  that  Mr.  Marsano  has  worked  thirty- 
eight  (38)  days  for  the  Scorpion  M.  Co.,  at  $4.00  per  day — 
$152.00. 

**KoBERT  Apple,  Superintendent, 

**By  T.  Bbooks." 

The  statute  makes  the  delivery  of  a  copy  of  the  summons 
to  the  '^managing  agent"  oi  a  foreign  corporation  service 
upon  the  corporation,  but  it  does  Jiot  mention  */  business 
manager''  of  a  corporation  in  that  connection.  It  is  con- 
tended, however,  that  ** business  manager"  and  ** manag- 
ing agent "  mean  the  same  thing,  and  to  name  the  one  is  to 
name  the  other,  and  consequently  that  the  return  of  the 
officer  by  itself  shows  a  service  by  delivery  of  copy  of  sum- 
mons to  the  **  managing  agent"  of  the  defendant.  If  this 
is  not  admitted,  it  is  further  contended  that  the  certificate 
signed  by  Brooks  for  Apple  shows  that  he  was  in  fact  tbe 
managing  agent  of  the  corporation. 

But  we  cannot  assent  to  either  proposition.  The  certifi- 
cate above  quoted,  so  far  from  tending  to  prove  that  Brooks 
was  managing  agent  of  the  Scorpion  S.  M.  Co.,  has  a 
directly  opposite  tendency.  It  proves  that  Apple  was  such 
agent  and  that  Brooks  was  his  subordinate,  having  authority 
merely  to  sign  his  name.  And  if  we  disregard  the  certifi- 
cate altogether,  the  constable's  return — considered  as  un- 
impaired, as  it  certainly  is  unaided,  by  the  other  testimony 
— does  not  show  a  service  by  delivery  to  the  managing  agenL 
Courts  must  know,  and  constables  must  be  presumed  to 
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know,  what  the  legislature  means  by  the  term  managing^ 
agent,  but  we  cannot  know  what  a  constable  means  by  j^ 
designation  unknown  to  the  law;  and  if  we  are  to  indulge 
in  any  presumptions  on  the  subject,  we  ought  to  presumo 
that  the  officer  did  not  write  "business  manager"  by  mis- 
take, while  intending  to  write  managing  agent,  but  that  he 
did  so  advisedly  and  ex  industria,  because  he  knew  tha^ 
Brooks  was  not  the  person  meant  by  the  statute.     This  dis- 
poses of  the  constable's  return.     The  entry  in  the  justice's 
docket  relied  on  to  prove  a  service  reads  as  follows:  "Sum- 
mons served  on  Thos.  Brooks,  business  manager,  etc.,  of 
defendant  at  the  city  of  Virginia,  July  23,    1873,"  etc. 
This  entry  proves  nothing.     The  docket  of  the  justice  is 
only  primary  evidence  of  those  facts  which  it  is  required 
to  contain,  and  it  is  not  required  to  contain  any  finding  that 
summons  has  been  served;  it  is  only  required  to  contain 
the  date  of  the  summons  and  the  time  of  its  return.  (See 
Pr.  Act,  Sec.  562,  and  15  Cal.  300.) 

There  was,  then,  no  evidence  of  service  of  the  original 
summons,  and  in  point  of  fact  the  justice  of  the  peace  must 
have  so  decided,  for  it  appears  that  on  the  return  day  of 
the  summons,  the  plaintiff  made  an  affidavit  for  service  by 
publication,  and  the  justice  made  his  order  accordingly  and 
issued  an  alias  summons  commanding  the  defendant  to  ap- 
pear and  answer  on  the  8th  of  September,  at  ten  o'clock 
A.  M.  The  affidavit  upon  which  this  order  was  based  sets 
forth,  inter  alia,  "That  said  defendant  has  no  president, 
cashier,  secretary,  managing  agent,  or  other  head  within 
this  State,  defendant  being  an  incorporation,  incorporated 
under  the  laws  of  the  State  of  California,  having  its  prin- 
cipal place  of  business  in  the  city  of  San  Francisco."  The 
order  thereupon  made,  directs  publication  in  the  "Terri- 
torial Enterprise"  for  the  proper  period,  "and  that  a  copy 
of  the  summons  and  complaint  in  said  action  be  deposited 
in  the  United  States  post-office  at  Virginia  City  aforesaid, 
directed  to  said  defendant  and  W.  H.  Martin,  secretary 
thereof,  at  San  Francisco,  California,  Lock  Box  1560,  office 
No.  534  California  street,  postage  prepaid." 
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In  pursuance  of  this  order,  a  copy  of  the  summons  was 
published  in  the  **  Enterprise"  for  the  requisite  period,  but 
by  mistake  the  time  for  appearance  was  printed  twelve 
o'clock,  September  8th,  instead  of  ten  o'clock  of  that  day. 
This  publication  was  properly  proved  by  affidavit  made 
and  filed  on  the  8th  of  September;  and,  for  the  purposes  of 
this  decision,  it  wfll  be  conceded  that  the  mistake  of  print- 
ing twelve  o'clock  instead  of  ten  o'clock,  and  the  subse- 
quent entry  of  judgment  by  default  at  eleven  o'clock,  belong 
to  that  class  of  irregularities  in  the  service  of  process  and 
conduct  of  proceedings  for  which  the  judgment  of  an  in- 
ferior tribunal  cannot  be  collaterally  attacked,  and  conse- 
quently that  this  judgment  and  the  proceediQgs  thereunder 
would  be  sustained,  if  it  were  not  liable  to  more  serious 
objections. 

But  it  was  necessary  not  only  to  publish  a  copy  of  the 
summons,  but  to  deposit  another  copy  in  the  post-office 
directed  to  the  defendant  at  San  Francisco;  and  the  statute 
prescribes  that  such  deposit  shall  be  proved  by  affidavit. 
Now,  there  never  was  any  affidavit  filed  in  the  justice's 
court  showing  this  fact.  But  on  the  trial  of  this  action  in 
the  court  below,  defendant  was  allowed  to  prove  by  the 
justice  of  the  peace,  without  objection,  that  he,  the  justice, 
himself  deposited  the  papers  in  the  post-office  on  the  1st 
day  of  August,  of  which  fact  he  made  a  memorandum  in 
his  docket.  The  appellant  insists  that  the  failure  of  the 
respondent  to  object  to  this  proof  when  it  was  offered,  con- 
cludes it  upon  this  point.  But  he  misapprehends  the  posi- 
tion of  respondent,  which  is,  that  it  was  not  sufficient  for 
him  to  show  an  actual  deposit  in  the  post-office,  but  he  was 
bound  to  show  that  the  justice  had  competent  proof  of  the 
fact  before  him  when  he  entered  the  default  of  the  Scorpion 
Company.  In  other  words,  that  the  proceedings  of  the 
justice  must  show  upon  their  face  that  he  had  jurisdiction, 
at  least  so  far  as  the  statute  prescribes  that  the  proof  shall 
be  made  in  the  form  of  affidavit,  or  by  other  documentary 
means. 

Waiving  this  point,  however,  and  conceding,  as  we  have 
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said  wo  would,  for  the  purposes  of  this  case,  that  it  is  not 
essential  that  the  proceedings  should  show  on  their  face 
every  fact  necessary  to  confer  jurisdiction,  or  even  those 
facts  for  which  the  statute  prescribes  documentary  proof; 
and,  assuming  that  a  justice  of  the  peace,  when  he  makes  the 
deposit  of  the  copy  of  summons  in  the  post-office  himself, 
may  dispense  with  an  affidavit  to  the  fact,  and  that  it  may 
be  established  at  any  time  when  his  judgment  is  attacked 
by  proof  aliunde,  the  question  remains,  Did  the  testimony 
show  a  compliance  with  the  law  ?    We  think  not. 

The  only  testimony  upon  this  point  which  we  are  able  to 
discover  in  the  record  is  that  of  the  justice  of  the  peace,  to 
the  effect  that  he  deposited  a  true  copy  of  the  complaint 
and  summons  in  the  post-office,  addressed  as  stated  in  his 
docket.     The  entry  in  his  docket  is  as  follows:    "Copy  of 
summons  and  account  mailed  August  1,  1873,  to  Eobert 
Apple  or  W.  H.  Martin,  San  Francisco,  Cal."     Clearly  this 
was  not  a  compliance  with  the  law,  which  required  the  sum- 
mons to  be  directed  to  the  defendant.     The  defendant  was 
the  Scorpion  Silver  Mining  Company,  and  when  the  justice 
of  the  peace  made  the  order  of  publication,  and  deposited 
a  copy  of  the  summons  in  the  post-office,  there  was  no  evi- 
dence before  him  that  either  Apple  or  Martin  was  connected 
with  that  company  in  any  manner  or  in  any  capacity  what- 
ever.    It  is  true  that  on  the  trial  of  this  case,  in  the  court 
below,  testimony  was  admitted  going  to  show  that  in  July, 
1873,  Apple  was  superintendent  of  the  Scorpion  Company, 
but  there  was  not  the  slightest  evidence  that  he  lived  or  was 
in  San  Francisco  at  that  time,  and  no  presumption  conse- 
quently that  he  received  the  summons.      Testimony  was 
also  admitted  showing  that  Martin  was  at  the  time  of  the 
trial  (1875)  secretary  of  the  company,  and  that  he  resided 
in  San  Francisco  in  1873,  but  there  was  nothing  to  show 
that  he  was  secretary  of  the  company  in  1873,  and  nothing 
consequently  upon  which  to  build  an  argument  that  a  di- 
rection of  the  summons  to  the  secretary  of  the  company  is 
the  same  as  a  direction  to  the  company  itself.     The  letter 
from  Martin  to  Marsano,  dated  in  1873,  does  not  tend  in 


Oct.  1875.]  Scorpion  S.  M.  Co.  v.  Marsano.  385 

Opinion  of  the  Court — Beatty,  J. 

the  remotest  degree  to  prove  that  he  was  then  secretary  of 
the  Scorpion  Company.  Martin  does  allude  in  the  letter  to 
"our  company,"  and  appends  to  his  signature  the  word 
secretary,  but  the  name  of  the  Scorpion  Company  does  not 
appear  in  the  letter  from  beginning  to  end.  On  the  con- 
trary, the  heading  of  the  letter  (which  is  as  follows: 

W.  H.  Maetin,  Gen.  Agent, )  CaLIFORNU  IMMIGRANT  UnION, 

Lock  Box  1550,  ^ 


1 

.1.) 


San  Francisco,  Cal. )  Office  534  California  Street, ) 

goes  rather  to  prove  that  "our  company"  was  the  Cali- 
fornia Immigrant  Union.  And  if  the  summons  had  been 
directed  as  prescribed  in  the  order  of  the  justice  of  the 
peace,  we  could  only  presume  from  this  proof  that  it  would 
have  been  received  at  the  office  of  the  California  Immigrant 
Union,  or  deposited  in  the  lock  box  of  W.  H.  Martin, 
general  agent. 

Upon  the  whole,  we  conclude,  as  above  stated,  that  in  the 
case  upon  which  the  defendant  relies  there  was  not  only 
not  a  strict,  but  not  even  a  substantial  compliance  with  the 
provisions  of  the  statute  authorizing  constructive  service  of 
summons;  and,  consequently,  that  all  the  proceedings  were 
void.  We  have  not  thought  it  necessary  to  refer  to  the 
authorities  which  sustain  the  various  points  decided,  be- 
cause they  are  very  numerous  and  almost  unopposed.  And 
we  have  omitted  to  pass  upon  many  of  the  objections  made 
by  the  respondent  to  the  validity  of  the  judgment  in  the 
case  of  Marsano  v.  Scorpion  Company,  because  our  con- 
clusion upon  the  points  discussed  renders  it  unnecessary. 

The  judgment  and  order  appealed  from  are  affirmed. 

Vol,  X.— 25 
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DAVID  P.  BAESTOW,  Respondent,  v.  THE  UNION 
CONSOLIDATED    SILVER   MINING    COMPANY, 

Appellant. 

FOBEIGN  COBPOBATION  CANNOT  PlEAD  StATTJTB  OF  LiMtTATIONS — StABE  DE- 
CISIS.— The  rule  that  a  foreign  corporation  cannot  plead  the  statute  of 
limitations,  either  in  personal  or  real  actions,  has  been  settled  for  six 
years  by  the  decision  of  this  Court  in  Robinson  v.  The  Imperial  Silver 
Mining  Company y  5  Nev.  74;  and  having  become  a  rule  of  property,  is 
adhered  to  upon  the  doctrine  of  stare  decisis. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Orinsby  County. 

This  was  an  action  of  ejectment  brought  by  plaintiff  to 
recover  an  undivided  interest  of  fifteen  feet  in  a  certain 
mining  claim  on  the  Comstock  lode.  The  complaint,  after 
alleging  that  the  defendant  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California,  contains  the  usual  allegations  in  actions  of 
ejectment.  The  defendant  filed  an  answer  setting  up  the 
statute  of  limitations  as  a  bar  to  the  action.  No  denial  was 
made  of  any  of  the  allegations  in  the  complaint.  The 
plaintiff  interposed  a  demurrer  to  the  answer,  on  the  ground 
that  defendant,  being  a  foreign  corporation,  could  not  plead 
the  statute  of  limitations.  The  court  sustained  the  demur- 
rer, and  gave  judgment  for  plaintiff.     Defendant  appeals. 

Garber  &  Thornton  and  Delos  Lakey  for  Appellant. 

T.  W.  Healy,  for  Respondent. 

By  the  Court,  Hawley,  C.  J. : 

In  Bobinson  v.  The  Imperial  Silver  Mining  Company,  it 
was  decided,  after  a  thorough  argument  by  able  counsel, 
that  a  foreign  corporation  could  not  plead  the  statute  of 
limitations,  and  after  a  full  discussion  of  the  identical  points 
involved  in  this  case,  the  court  there  held  that  the  expres- 
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sion  '*  cause  of  action,"  as  used  in  section  21  of  the  statute 
of  limitations,  applied  to  real  estate  as  well  as  to  personal 
actions,     (5  Nev.  74.) 

It  is  sought  by  this  appeal  to  have  that  case  overruled . 
We  are  decidedly  of  the  opinion  that  it  should  be  sustained. 
The  decision  established  a  principle  under  which  the  rights 
of  parties  to  real  property  have  become  involved.  Since  it 
was  rendered,  four  sessions  of  the  legislature — a  body  that 
has  the  power  to  enact  provisions  over  the  entire  subject  of 
limitation  of  actions — have  been  held,  and  the  construction 
given  in  the  decision  has  been  by  that  body  constantly  ad- 
hered to. 

The  plaintiff  in  this  case — and  other  parties  having  similar 
rights — may  have  deferred  commencing  suit,  relying  upon 
the  correctness  of  that  decision.  To  overrule  it  now  would 
certainly  work  great  injustice  to  such  litigants. 

It  is  essential  that  there  should  be  some  stability  in  the 
decisions  under  which  rights  of  property  have  been  ac- 
quired. If  such  decisions  were  to  be  overturned  and  made 
to  ebb  and  flow  so  as  to  suit  the  taste,  please  the  fancy,  and 
conform  to  the  opinion  of  the  judges,  with  every  change  in 
the  court,  it  would  soon  shake  the  public  confidence  in  the 
judiciary,  and  have  a  tendency  to  throw  doubt  and  distrust 
upon  the  administration  of  the  law. 

The  rule  that  a  foreign  corporation  cannot  plead  the  stat- 
ute of  limitations,  either  in  personal  or  real  actions,  has 
been  settled  for  six  years  by  a  decision  of  this  Court,  ac- 
quiesced in  by  the  legislature,  and  having  become  a  rule  of 
property  it  ought  to  be  sustained,  regardless  of  any  opinion 
we  might  entertain  upon  the  subject  if  it  was  an  open  ques- 
tion. 

For  these  reasons  we  decline  to  review  the  decision  in 
Robinson  v.  Tlie  Impmal  S.  M,  Co.y  but  adhere  to  it  upon 
the  doctrine  of  stare  decisis. 

The  judgment  of  the  district  court  is  affirmed. 
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THE  STATE  OF  NEVADA,  Eespondent,  v.  J.  W. 
EOVEE,  Appellant. 

MiTBDEB — ^Verdict  of  Guilt  mcjst  state  the  Dbgbee. — A  verdict  which 
fails  to  designate  the  degree  of  murder,  of  which  the  jury  find  the  de- 
fendant guilty,  is  so  fatally  defective  that  no  judgment  or  sentence  can 
be  legally  pronounced  thereon. 

Jeqpabdy — When  it  does  not  Attach. — ^When  the  verdict  in  a  criminal  case 
is  so  defective  that  no  judgment  can  be  entered  upon  it,  the  defendant, 
who  might  have  had  it  perfected,  is  considered  as  assenting  to  it,  and  as 
waiving  any  objections  to  being  tried  before  another  jury. 

New  Tbial — Poweb  op  Coubt  to  Grant. — ^Where  the  defendant  in  a  crim- 
inal case  is  convicted  and  appeals,  and  the  judgment  is  reversed:  Edd, 
that  this  court  may  order  a  new  trial,  although  the  defendant  did  not 
move  for  a  new  trial  and  denies  the  power  of  th&  court  to  grant  it. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  are  stated  in  the  opinion. 

M.  S.  Bonnifield,  for  Appellant. 

T.  W.  W.  Davies,  also  for  Appellant. 

I.  Notwithstanding  the  crime  charged  in  the  indictment 
may  be  murder  in  the  first  degree,  a  verdict  that  the  jury 
find  the  defendant  guilty  of  the  crime  charged  in  the  indict- 
ment is  not  such  a  designation  of  the  degree  of  murder  as 
the  statute  requires.  They  must  expressly  state  the  degree 
of  murder  in  their  verdict.  The  verdict  in  this  case  was 
bad,  and  no  valid  judgment  could  be  rendered  on  it. 
(Comp.  L.,  Sec.  2323;  Feople  v.  Marquis,  15  Cal.  38;  People 
V.  Campbell,  40  Cal.  129;  People  v.  King,  27  Cal.  507;  Peopk 
V.  Nichoh,  34  Cal.  217;  People  v.  Dolan,  9  Cal.  576;  State  y. 
Jones,  20  Mo.  60;  Hogan  v.  State,  30  Wise.  428.) 

II.  The  Constitution  of  this  State  provides  that  '*No 
person  shall  be  subject  to  be  twice  put  in  jeopardy  for  the 
same  ofifense."  (Const.  Nev.,  Art.  I,  Sec.  8.)  We  submitthat 
the  defendant  in  this  case  has  been  once  put  in  jeopardy, 
and  in  support  of  our  views  refer  the  court  to  the  following 
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authorities:  1  Bishop's  Or.  L.,  oth  ed.,  Sees.  1012-1047; 
Wharton's  Am.  Or.  L.,  Sees.  590,  3054;  1  Bish.  Or.  L.,  Sees. 
658,  660,  665;  2  Russell  Cr.  L.,  726;  Arch.  619;  1  Ohitty's 
Or.  L.  657;  1  Gr.  &  W.  New  Trials,  505,  506;  Bishop's  Cr.  L., 
Sees.  980-82;  38  Gal.  467,  and  cases  cited;  44  Cal.  32;  26 
Ark.  260;  20  Pick.  356,  364;  23  Miss.  261;  1  Bailey,  651;  9 
Ala.  79;  2  Va.  Cases,  345;  5 Rand.  669;  2 Mass.  172;  2  Gush. 
C.  C.  153, 170;  13  Ired.  256;  3  Hawks.  613,  381;  1  Orawf.  & 
Dix  C.  C.  185;  2  Ga.  60;  3  Ga.  53;  9  Ga.  316;  26  Ind.  346; 
8  Iowa,  290;  2  Mill,  155;  1  Spence,  115;  13  Wend.  351;  2 
Hals.  172;  2  McLean,  114;  2  Parker's  C.  0.  676;  8  Blackf. 
540;  25  N.  T.  406;  23  Pick.  402;  2  Sumner,  19;  2  Tyler, 
471;  6  Humph.  410;  10  Yerg.  535;  1  Hawks.  462;  3  Texas, 
118;  4  Blackf.  446;  5  Blackf.  154;  7  Blackf.  186;  5  Ind. 
290;  1  Dev.  491;  6  Serg.  &  R.  577;  11  Harris's  Pa.  12;  3 
Smedes  &  M.  756;  44  Ala.  9, 14,  393;  17  Pick.  395;  1  Swan, 
14;  9  Yerg.  333;  4  Hayw.  110;  1  Mart.  &  Yerg.  278;  6  Mo. 
644;  19  Mo.  683;  2  Brev.  444;  3  Brev.  421;  1  Eng.  169, 
259;  2  Corns.  9;  16  Conn.  64;  7  Porter,  185;  1  Scam.  257; 
1  Moody,  86;  4Nev.  166. 

III.  The  court  having  failed  in  its  duty  to  require  a 
proper  verdict  before  discharging  the  jury,  and  the  jury 
having  been  discharged  without  legal  necessity  before  ver- 
dict, the  legal  eflfect  is  an  acquittal.  (Klock  v.  People,  2  Par- 
ker's C.  C.  676;  Bish.  Cr.  L.,  Sees.  1016,  1030  to  1041.) 

J.  B.  Kittrell,  Attorney-Oeneral,  for  Respondent. 

I.  The  verdict  of  the  jury  is  sujficient  to  warrant  the 
judgment  and  sentence  of  the  court.  The  jury  did  desig- 
nate by  their  verdict  that  they  found  the  defendant  guilty 
of  murder  in  the  first  degree,  for  they  found  him  **  guilty  as 
charged,"  and  he  was  charged  with  murder  in  the  first  de- 
gree. 

II.  The  allegation  in  the  indictment  that  **  defendant, 
without  authority  of  law  and  with  malice  aforethought, 
killed,"  etc.,  is  the  same  as  alleging  that  he  killed  Isaac  N. 
Sharp  with  a  deliberate,  premeditated,  preconceived  de- 
sign.    {People  V.  Clark,  7  N.  Y.  R.  385;  Fitzgerald  v.  The 
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People,  37  N.  T.  E.  426;  People  v.   White,  22  Weod.  167; 
People  V.  EnocK  13  Wend.  159;  People  v.  March,  6  Cal.  546.) 

III.  The  court  did  not  etr  in  overruling  defendant's 
motion  in  arrest  of  jadgment  and  for  the  discharge  of  de- 
fendant. The  defendant  did  not  move  upon  any  of  the 
grounds  mentioned  in  the  statute.  (Stats.  1875,  119,  Sec. 
8;  1  Comp.  L.,  496,  Sec.  294;  People  v.  Indian  Peter,  48 
Cal.  250;  Curtis  v.  State,  26  Ark.  440.) 

IV.  The  uniform  practice  which  has  been  adopted  in 
cases  similar  to  this,  where  the  jury  failed  to  designate  the 
degree  of  murder  in  their  verdicfc,  is  to  order  a  new  trial. 
(15  Cal.  38;  13  Ark.  745;  11  Am.  Rep.  575;  40  Cal.  140; 
Freeman  on  Judgments,  Sec.  318.) 

By  the  Court,  Earll,  J. : 

The  defendant  was  indicted  and  tried  in  the  district  court 
of  the  fourth  judicial  district,  Humboldt  County,  for  the 
murder  of  one  Isaac  N.  Sharp. 

The  jury  returned  a  general  verdict  as  follows:  "We, 
the  undersigned  jurors  in  the  case  of  the  State  of  Nevada 
against  J.  W.  Eover,  defendant,  indicted  for  the  murder  of 
I.  N.  Sharp,  do  find  the  said  defendant  guilty  as  charged." 

The  defendant  moved  in  arrest  of  judgment  upon  the 
ground  that  the  verdict  was  insufficient,  because  it  did  not 
specify  the  degree  of  murder  of  which  the  jury  found  him 
guilty,  and  for  his  discharge  from  custody,  because  he  had 
been  once  placed  upon  his  trial  on  a  valid  indictment,  be- 
fore a  competent  court,  and  with  a  jury  duly  impaneled, 
sworn  and  charged  with  the  case.  The  motion  was  over- 
ruled, and  thereupon  the  court  pronounced  judgment  of 
death  against  the  defendant. 

This  appeal  is  from  the  judgment  and  also  from  the  order 
denying  the  motion  in  arrest  of  judgment  and  to  discharge 
the  defendant  from  custody. 

By  section  17  of  the  act  relating  to  crimes  and  punish- 
ments (Comp.  L.,  Sec.  2323),  it  is  provided  as  follows:  "All 
murder  which  shall  be  perpetrated  by  means  of  poison,  or 
lying  in  wait,  torture,  or  by  any  other  kind  of  willful,  de- 
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liberate  and  premeditated  killing,  or  wliibh  shall  be  com- 
mitted in  the  perpetration  or  attempt  to  perpetrate  any 
arson,  rape,  robbery,  or  burglary,  shall  be  deemed  murder 
of  the  first  degree;  and  all  other  kinds  of  murder  shall  be 
deemed  murder  of  the  second  degree;  and  the  jury  before 
whom  any  person  indicted  for  murder  shall  be  tried,  shall, 
if  they  find  such  person  guilty  thereof,  designate  by  their 
verdict  whether  it  be  murder  of  the  first  or  second  degree; 
but  if  such  person  shall  be  convicted  on  confession  in  open 
court,  the  court  shall  proceed,  by  examination  of  witnesses, 
to  determine  the  degree  of  the  crime,  and  give  sentence 
accordingly."  By  this  statute,  murder  is  divided  into  first 
and  second  degrees,  depending  upon  the  particular  circum- 
stances in  which  the  crime  is  committed,  and  whether  it  be 
of  the  first  or  second  degree  is  a  fact  to  be  specially  found 
from  the  evidence  adduced,  without  reference  to  any  spe- 
cial facts  which  may  be  stated  in  the  indictment.  In  case 
of  a  trial,  the  jury  before  whom  the  trial  is  had,  if  they 
find  the  defendant  guilty,  are  required  to  find  this  fact,  and 
to  designate  by  tJieir  verdict  whether  the  guilt  be  of  the  first 
or  second  degree;  and  in  case  of  a  plea  of  confession,  the 
court  is  required  to  determine  this  question  of  fact  by  the 
examination  of  witnesses  in  open  court.  It  is,  therefore, 
apparent,  from  the  plain  and  positive  provisions  of  the 
statute,  that  a  verdict  which  fails  to  designate  the  degree 
of  murder  of  which  the  jury  find  the  defendant  guilty,  is 
so  fatally  defective  that  no  judgment  or  sentence  can  be 
legally  pronounced  thereon ;  and  this  interpretation  of  the 
statute  not  only  accords  with  its  plain  and  positive  lan- 
guage, but  is  supported  by  a  long  train  of  decisions  in 
other  States  having  statutes  the  provisions  of  which  are 
similar  to  the  one  under  consideration. 

In  the  case  of  Gobia  v.  The  State  (16  Ala.  781),  the  court 
say:  **We  think  it  very  clear  that  the  verdict  of  the  jury 
does  not  warrant  the  sentence  pronounced  by  the  court. 
The  verdict  finds  the  accused  guilty  in  manner  and  form  as 
charged  in  the  indictment.  So,  if  the  defendant  had  plead 
guilty,  or  confessed  his  guilt,  the  record  would  only  have 
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shown  that  the  prisoner  was  guilty  of  murder  as  charged, 
but  in  what  degree  would  have  been  uncertain.  In  the  lat- 
ter case,  however,  the  court  could  not  have  pronounced 
judgment,  but  it  would  have  been  necessary  to  impanel  a 
jury  to  ascertain  whether  he  was  guilty  of  murder  in  the 
first  or  second  degree,  before  sentence  could  have  been  pro- 
nounced against  the  prisoner.  If  the  court  cannot  pro- 
nounce sentence  against  the  prisoner  on  his  plea  of  guilty 
as  charged  in  the  indictment,  we  do  not  see  hiow  sentence 
can  be  pronounced  on  a  verdict  of  guilty  as  charged.  The 
verdict  only  finds  the  facts  charged  to  be  true;  the  con- 
fession of  guilt  would  equally  ascertain  the  same  facts  to 
be  true;  but  whether  the  accused  was  guilty  in  the  first  or 
second  degree  would  be  left  equally  uncertain  whether  he 
was  found  guilty  by  a  jury,  or  confessed  his  guilt  at  the 
bar  of  the  court." 

So  in  the  case  of  The  State  v.  Moran  (7  Iowa,  236),  the 
Supreme  Court  of  that  State  say:  '*It  is  said,  however,  that 
the  indictment  charges  the  crime  of  murder  in  the  first  de- 
gree, and  that  when  the  jury  by  their  verdict  found  the  de- 
fendant guilty  as  charged  in  the  indictment,  they  did,  in  le- 
gal effect,  ascertain  that  he  was  guilty  in  the  degree  charged. 
This  argument,  however,  leaves  it  to  the  court  to  deduce 
the  intention  of  the  jury  from  a  verdict,  general  in  its  lan- 
guage, whereas  the  law  requires  that  the  jury  shall  find 
specifically  the  fact,  whether  guilt  is  of  the  first  or  second 
degree.  When  jurors  find  by  their  verdict  that  a  prisoner 
is  guilty,  or  guilty  as  charged  in  the  indictment,  it  is  not  as- 
suming too  much  to  say,  that  as  a  general  thing  they  have 
simply  found  him  guilty  of  a  criminal  homicide,  without 
reference  to  the  degrees  of  his  guilt.  And  to  say  that  upon 
such  a  verdict  the  court  might  properly  conclude  that  they 
intended  the  highest  offense,  would  be  to  presume  against, 
instead  of  in  favor,  of  human  life."  To  the  same  effect  are 
also  the  following  decisions,  rendered  upon  statutes  nearly 
identical  with  the  one  under  consideration :  People  v.  Mar- 
quis, 15  Cal.  38;  People  v.  Dolan,  9  Cal.  576;  People  v. 
Campbell,  40  Cal.  129;  State  v.  Dowd,  19  Conn.  388;  3  Ohio 
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St.  89;  Parks  Y.  State,  Id.  101;  McCauleyv.  The  United  States, 
1  Morris,  486;  Kirhyy.  TTie  State,  7  Yerg.  259;  McPherson 
V.  ITie  State,  9  Yerg.  279;  T/iompson  v.  I7ie  State,  24  Ark. 
323;  AUeuY.  Tlie  State,  Id.  333;  Ford  v.  The  State,  12  Md. 
514;  Tally  y.  ne  People,  6  Mich.  273;  McGee  v.  The  State, 
8  Mo.  495;  State  v.  Upton,  20  Mo.  400. 

We  might  cite  many  other  concurring  decisions  from  the 
same  and  other  States,  but  the  above  sufficiently  manifest 
the  uniformity  of  interpretation  of  the  statute  whenever  its 
provisions  have  come  under  review.  Indeed,  the  only  de- 
cisions opposed  to  those  above  cited,  which  we  have  oeen 
able  to  find^  are  those  of  the  Supreme  Court  of  the  State  of 
Pennsylvania.  In  that  State  the  court  holds,  that  wh^n  the 
indictment  charges  the  specific  facts  which,  under  the  stat- 
ute, constitute  the  crime  of  the  first  degree,  that  a  verdict  of 
"guilty  in  manner  and  form,  as  the  prisoner  stands  in- 
dicted," does  ** ascertain"  the  murder  to  be  of  the  first  de- 
gree. The  reason  assigned  is,  "that  the  indictment  is  thus 
referred  to  as  forming  a  part  of  the  verdict,  and  the  latter 
thus  'ascertains'  the  facts  which  in  judgment  of  law  amount 
to  murder  of  the  first  degree."  (Johison  v.  Commonwealth, 
12  Harris,  389;  White  v.  The  Commonwealth,  6  Binn.  179; 
Commonwealth  v.  Earle,  1  Whart.  6-25.)  But  if  we  apply  the 
rule  of  these  latter  decisions  to  the  case  under  considera- 
tion, and  take  into  view  both  the  verdict  and  indictment  in 
order  to  determine  the  degree  of  which  the  jury  intended  to 
find  the  defendant  guilty,  we  do  not  perceive  how  the  court 
arrived  at  the  conclusion  that  the  jury  intended  to  find  the 
defendant  guilty  of  the  first  degree,  because  the  indictment 
contains  none  of  the  essential  facts  and  circumstances  which 
distinguish  the  first  from  the  second  degree,  and  is  just  as 
applicable  to  the  one  degree  as  it  is  to  the  other. 

These  Pennsylvania  decisions,  however,  are  not  only  op- 
posed by  the  decisions  of  the  courts  of  every  other  State 
having  similar  statutes,  but  seem  to  us  to  be  contrary  to  the 
plain  language  and  spirit  of  the  act;  and,  in  our  opinion, 
the  court  is  not  authorized,  in  any  case,  to  refer  to  the  in- 
dictment in  order  to  determine  the  degree  of  murder  of 
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which  the  jury  find  the  accused  guilty;  but  on  the  con- 
trary, that  the  true  intent  and  purpose  of  the  act  were  to 
impose  upon  the  jury  the  duty  of  designating  by  their  ver- 
dict, distinctly  and  unequivocally,  the  degree  of  the  crime, 
and  not  leave  it  to  be  inferred  or  conjectured  therefrom. 
It  therefore  follows  that  the  verdict  is  fatally  defective,  and 
for  that  reason  the  judgment  of  the  district  court  should  be 
reversed. 

The  defendant,  however,  does  not  ask  this  Court  to 
reverse  the  judgment  and  remand  the  cause  for  a  new  trial, 
but  to  reverse  the  judgment  and  order  his  discharge  from 
custody. 

If  we  understand  the  position  of  counsel  for  the  defend- 
ant, it  is,  that  while  the  Court  may  reverse  the  judgment  on 
account  of  the  defective  verdict,  it  has  no  power  to  order 
a  new  trial  of  the  cause;  because,  it  is  claimed,  by  another 
trial  the  defendant  would  be  put  in  jeopardy  twice  for  the 
same  offense;  and  in  support  of  their  position  they  rely 
mainly  on  the  opinion  of  Mr.  Justice  Story,  2  Sumner,  37, 
and  the  cases  of  Commonwealth  v.  Cook  et  al.,  6  Serg.  & 
Eawle,  577;  Hatter  of  Spier,  12  N.  C.  491;  Kbck  v.  Tk 
People,  2  Parker  C.  E.  676,  and  The  People  v.  Webb,  38 
Cal.  476. 

In  the  case  of  The  United  States  v.  Gibert,  Mr.  Justice 
Story  argued  at  great  length  to  show  that,  when  a  trial  has 
been  regularly  had,  before  a  court  of  competent  jurisdic- 
tion, upon  a  good  indictment,  and  a  verdict  has  been  regu- 
larly rendered  by  a  competent  jury,  the  party  cannot  be 
tried  a  second  time.  It  was  the  opinion  of  the  learned 
justice  that  the  provision  of  the  Constitution  of  the  United 
States  which  adopts  the  maxim  of  the  common  law  that  a 
man  shall  not  be  twice  put  in  jeopardy  of  life  or  limb  for  the 
same  offense,  presented  an  insurmountable  barrier  to  a  sec- 
ond trial,  even  upon  the  application  of  the  defendant  him- 
self. But  in  the  same  case.  Judge  Davis,  though  he  con- 
curred in  denying  a  new  trial  upon  the  merits,  dissented 
from  that  part  of  the  opinion  which  denied  the  power  of  the 
court  to  grant  a  new  trial  on  the  merits,  upon  the  applica- 
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tion  of  the  defendant  to  reverse  a  verdict  of  conviction. 
Referring  to  that  part  of  the  argument  of  Mr.  Justice  Story 
which  rests  the  denial  of  a  power  in  the  courts  of  the 
United  States  to  grant  a  new  trial  on  the  merits  in  a  capi- 
tal case,  though  at  the  request  of  a  person  convicted,  on 
the  fifth  article  of  amendments  to  the  Constitution,  declar- 
ing that  **no  person  shall  be  subject,  for  the  same  oflfense, 
to  be  twice  put  in  jeopardy  of  life  and  limb,"  Judge  Davis 
said:  **That  article,  in  the  amendments  to  the  Constitution, 
corresponding  to  a  rule  of  the  common  law,  according  to 
the  prevailing  spirit  and  character  of  those  amendments 
generally,  was  doubtless  intended  for  the  security  and 
benefit  of  the  individual.  As  such  it  may  be  waived  and 
relinquished.  That  the  request  of  a  prisoner  for  a  new 
trial,  affording  a  chance  of  escape  from  death  to  which  a 
previous  conviction  would  assign  him,  should  be  rejected, 
from  adherence  to  the  letter  of  the  rule,  that  his  life  would 
be  again  in  jeopardy,  would  present  an  incongruity  not 
readily  to  be  admitted." 

It  will  be  observed  that,  in  the  opinion  of  Mr.  Justice 
Story,  invoked  in  behalf  of  the  defendant,  he  does  not  dis- 
tinguish between  the  power  of  the  court  to  grant  a  new 
trial,  from  the  power  to  set  aside  the  verdict,  or  to  reverse 
the  judgment,  but  denies,  that  in  capital  cases,  the  court 
has  power  to  do  either.  On  page  forty-three  of  his  opinion 
he  says:  "As  soon  as  a  capital  case  is  fully  committed  to  a 
jury,  the  life  of  the  prisoner  is  in  their  hands,  and  he 
stands  in  jeopardy  of  his  life  upon  the  verdict  of  the  jury. 
He  is,  in  the  truest  sense,  put  upon  his  deliverance  from 
peril.  When  once  the  verdict  is  pronounced  the  case  is 
fixed.  If  there  is  a  verdict  of  acquittal,  it  is  generally 
agreed  that  he  cannot  be  put  upon  his  trial  again  for  the 
same  offense.  And  why?  Because  it  contradicts  the  direct 
language  of  this  maxim  of  the  common  law.  He  would 
again  be  put  in  jeopardy  of  his  life.  And  how  does  the  case 
at  all  differ  in  principle  in  the  case  of  conviction?  The  fact 
is  the  same.  He  is  again  put  in  jeopardy  of  his  life.  He 
is  again  to  be  tried  and  acquitted  or  convicted.     If  it  be 
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said  that  it  is  for  his  benefit  and  in  favor  of  life  to  have  a 
new  trial,  that  may  be  true;  but  there  is  in  the  body  of  the 
maxim  no  such  qualification  or  limitation  of  its  meaning. 
It  is  nowhere  laid  down  as  a  part  of  the  maxim  that  if  he  is 
acquitted  he  shall  not  be  tried  again,  but  if  he  is  convicted 
he  may  be  allowed  a  new  trial." 

Thus,  it  will  be  perceived,  that  the  conclusion  to  which 
the  learned  justice  arrived  was,  that  the  court  possessed 
neither  power  to  set  aside  the  verdict  nor  to  grant  a  new 
trial;  that  the  verdict  of  the  jury  was  final;  but  if  errors 
should  intervene  in  the  progress  of  the  trial,  he  was  of 
opinion  that  the  prisoner  would  not  be  without  redress,  be- 
cause he  could  apply  to  the  executive  for  a  pardon  or 
mitigation  of  the  sentence.  But  this  opinion  of  Mr.  Justice 
Story  has  come  under  review  on  frequent  occasions  in  both 
the  Federal  and  State  courts,  and  we  have  been  unable  to 
find  a  single  concurring  opinion;  but,  on  the  contrary,  find 
many  opposed  thereto.  In  the  case  of  The  People  v.  Mor- 
rison  (1  Parker's  Cr.  R.  626),  in  which  Mr.  Justice  Harris 
ably  discusses  the  question  of  the  power  of  the  court  to  set 
aside  a  verdict  and  to  grant  a  new  trial,  and  referring  to 
the  opinion  of  Mr.  Justice  Story,  he  says:  ''Indeed,  upon 
constitutional  construction,  Mr.  Justice  Story  stands  alone. 
Not  a  judge  of  any  court  in  the  United  States  has  been 
found  to  concur  in  liis  views." 

In  the  case  of  Tlie  United  States  v.  Harding  (Wallace,  Jr., 
127),  where  three  defendants  had  been  jointly  indicted  for 
murder,  and  one  had  been  convicted  of  murder  and  the 
other  two  of  manslaughter,  they  all  joined  in  an  application 
for  a  new  trial,  which  was  granied,  although  the  effect  was 
again  to  expose  them  all  to  a  conviction  for  murder.  Kane, 
d'strict  judge,  delivered  the  opinion  of  the  court,  in  which 
Mr.  Justice  Grier,  of  the  Supreme  Court  of  the  United 
States,  concurred.  In  referring  to  the  opinion  of  Mr.  Jus- 
tice Story  on  the  question  involved,  he  said:  *'I  am  aware 
that  one  of  the  most  eminent  of  our  jurists  has  found  an  in- 
hibition in  the  Constitution  against  the  grant  of  new  trials 
in  cases  involving  jeopardy.     But  I  cannot  realize  the  cor- 
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rectness  of  the  interpretation  which,  anxious  to  secure  a 
citizen  against  the  injustice  of  a  second  conviction,  requires 
him  to  suffer  under  the  injustice  of  a  first.  Certainly  I 
would  not  subject  the  prisoner  to  the  hazards  of  a  new 
trial  without  his  consent.  If,  being  capitally  convicted, 
he  elects  to  undergo  the  sentence,  it  may  be  his  right,  as 
it  was  to  have  pleaded  guilty  to  the  indictment.  When, 
however,  he  asks  a  second  trial,  it  is  to  relieve  himself  from 
the  jeopardy  in  which  he  is  already;  and  it  is  no  new 
jeopardy  that  he  encounters  when  his  prayer  is  granted, 
but  the  same  divested  of  the  imminent  certainty  of  its  fatal 
issue." 

So,  also,  in  the  case  of  The  United  States  v.  Keen  (1 
McLean,  429),  Mr.  Justice  McLean,  of  the  Supreme  Court 
of  the  United  States,  emphatically  repudiated  the  constitu- 
tional construction  for  which  Mr.  Justice  Story  contended. 
"Li  favor  of  life, ''he  says,  ** presumptions  ai:ise  which  seem 
to  relax,  and  in  fact  sometimes  do  relax,  the  rigor  of  the 
law.  But  in  the  construction  of  the  Constitution  contended 
for,  this  maxim  is  reversed.  The  prisoner  is  found  guilty 
by  the  jury,  and,  whether  right  or  wrong,  he  must  stana 
convicted.  He  claims,  under  the  Constitution,  a  fair  and 
impartial  trial,-  and  he  shows  gross  prejudices  against  him 
by  the  jury  who  have  convicted  him  on  testimony  wholly 
insufficient ;  but  he  is  answered  that  the  Constitution  pro- 
tects him  from  being  put  in  jeopardy  a  second  time  for  the 
same  offense,  and  that  a  new  trial  would  violate  this  pro- 
vision. In  other  words,  the  Constitution  guarantees  to  him 
the  right  of  being  hung,  to  protect  him  from  the  danger  of 
a  second  trial.  Whatever  may  be  said  theoretically  of  this 
constitutional  protection,  practically  the  subject  of  it  cau 
have  no  very  strong  reason  to  appreciate  it." 

It  will  be  observed  that  in  each  of  the  cases  above  cited, 
the  opinion  of  Justice  Story  was  urged  as  an  authority 
against  the  prisoner's  right  to  set  aside  the  verdict,  as  well 
as  against  his  right  to  a  new  trial.  And,  indeed,  it  is  dif- 
ficult to  perceive  how,  in  a  case  of  a  conviction  of  a  capital 
offense,  it  could  ever  be  applied  to  the  prisoner's  advantage. 
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because  the  whole  theory  of  the  argument  is,  that  where  the 
trial  has  been  regularly  had  before  a  court  of  competent 
jurisdiction,  upon  a  good  indictment,  and  a  verdict  has 
been  regularly  rendered  by  a  competent  jury,  the  verdict  is 
final,  notwithstanding  the  court  may  have  committed  errors 
in  the  progress  of  the  trial,  and  notwithstanding,  also,  that 
the  evidence  may  have  been  insufficient  to  justify  it. 

We  do  not  deem  it  necessary  to  refer,  in  detail,  to  the 
other  cases  cited  by  counsel,  because  the  facts  upon  which 
the  decisions  rest  do  not  exist  in  the  case  under  considera- 
tion; and,  in  our  opinion,  they  required  an  entirely  differ- 
ent application  of  the  constitutional  provision  involved. 
With  the  exception  of  The  People  v.  Webb,  the  cases  cited 
relate  to  causes  in  which  the  defendant  had  been  put  upon 
his  trial,  and,  without  his  consent,  the  jury  were  discharged 
before  they  had  rendered  a  verdict.  For  the  purposes  of 
this  case  it  may  be  conceded  that,  as  a  general  rule,  when 
the  jury  has  been  sworn,  and  the  prisoner  has  been  put 
upon  his  trial,  and  the  jury  are  discharged  without  his  con- 
sent, before  rendering  a  verdict,  that  he  cannot  be  tried 
again;  though  there  are  exceptions  to  the  rule  based  upon 
urgent  necessity.  In  the  case  of  The  People  v.  Webb,  the 
defendant  was  tried  and  acquitted  by  the  jury,  and  also  dis- 
charged by  the  judgment  of  the  court.  The  People.havine 
appealed,  the  court,  following  the  almost  universal  current 
of  authority  both  in  England  and  in  the  United  States,  de- 
cided that  the  defendant  having  been  once  acquitted  by  the 
jury,  he  could  not  be  held  to  answer  again  for  the  same 
offense,  no  matter  by  what  mistakes  or  errors  of  the  court, 
jury  or  prosecution  the  acquittal  was  obtained;  and  the 
court  also  decided  that  the  statute  giving  the  right  of  ap- 
peal to  the  people,  in  criminal  cases,  must  be  confined  to 
such  cases  in  which  errors  in  the  proceedings  may  occur 
before  legal  jeopardy  has  attached  to  the  accused.  We  see 
no  analogy  between  the  cases  cited  by  counsel  and  the  one 
at  bar.  No  case  is  cited  where  the  verdict  of  guilty  having 
been  set  aside,  at  the  instance  of  the  defendant,  it  has  been 
held  to  bar  another  trial. 
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Whatever  may  have  been  the  opinion  of  some  of  the 
earlier  judges  of  both  the  United  States  and  some  of  the 
State  courts,  in  respect  to  the  correct  interpretation  and 
effect  of  the  constitutional  provision,  which  declares  that 
"no  person  shall  be  subject  to  be  twice  put  in  jeopardy  for 
the  same  offense,"  we  think  the  rule  is  now  well  settled  that, 
when  the  verdict  is  so  defective  that  no  judgment  can  be 
entered  upon  it,  the  defendant,  who  might  have  had  it  per- 
fected when  rendered,  is  considered  as  consenting  to  it,  and 
as  waiving  any  objections  to  being  put  to  answer  before 
another  jury.  Bishop,  in  treating  of  the  doctrine  of  con- 
sent under  this  constitutional  provision,  states,  as  the 
result  of  the  decisions  on  the  subject,  as  follows:  ''Thus, 
if,  during  the  trial,  the  jury  is  discharged  with  the  pris- 
oner's concurrence,  his  privilege  to  object  is  waived,  and  he 
may  be  tried  anew.  And  when  a  verdict  is  so  incomplete 
that  no  judgment  can  be  entered  upon  it,  the  law  infers  the 
consent  of  both  parties  to  it;  because  either  party  might 
have  had  it  perfected  when  rendered;  and,  therefore,  the 
prisoner  may  be  put  to  answer  before  another  jury.  *  ^  * 
And  finally,  whenever  a  verdict,  whether  valid  in  form  or 
not,  has  been  rendered  on  an  indictment  either  good  or  bad, 
and  the  defendant  moves  in  arrest  of  judgment,  or  applies 
to  the  court  to  vacate  a  judgment  already  entered,  for  any 
cause,  as  for  many  causes  he  may,  he- will  be  presumed  to 
waive  any  objection  to  being  put  a  second  time  in  jeopardy; 
and  so  he  may  ordinarily  be  tried  anew.'*  (1  Bish.  Orim. 
Law,  3ded.,  Sec.  844;  State  y,  Sutton,  4  Gill.  494;  Sargent  v. 
State,  11  Ohio,  472;  V/ilson  v.  The  State,  20  Ohio,  26; 
Monroe  v.  State,  5  Ga.  85;  State  v.  Hughs,  2  Ala.  102;  Cabia 
V.  State,  16  Ala.  781;  Gerard  y.  People,  3  Scam.  363;  People 
v.  Olcott,  2  Johns.  Oas.  301;  People  v.  Casborus,  13  Johns. 
350;  Commonwealth  Y.  Green,  17  Mass.  515;  People  y.  Stone, 
5  Wend.  39;  Allen  v.  State,  24  Ark.  333;  Gibson  v.  Com- 
monwealth, 2  Va,  Cas.  Ill;  Commonwealth  v.  Smith,  Id. 
327;  People  v.  Olwell,  28  Cal.  456;  United  States  v.  Keen,  1 
McLean,  429.) 

It  was,  however,  suggested  at  the  argument,  that  even  if 


400  State  of  Nevada  v.  Bover.  [Sup.  Ct. 

Opinion  of  the  Court — ^Earll,  J.' 

no  constitutional  inhibition  exists,  the  court  has  no  author- 
ity to  order  the  defendant  to  be  tried  again,  because  he  did 
not  apply  for  a  new  trial  in  the  court  below,  but  applied  to 
be  discharged  from  custody.     The  statute  provides  "that 
the  appellate  court  may  reverse,  affirm  or  modify  the  judg- 
ment appealed  from,  and  may,  if  necessary  or  proper,  order 
a  new  trial."    (1  Compiled  Laws,  529,  Sec.  488.)    It  is  thus 
apparent  that  whether  a  new  trial  is  necessary  or  proper  is 
a  question  for  the  court,  and  not  for  the  defendant,  tode* 
termine.     In  the  language  of  Currey,  J.,  in  the  case  of  The 
People  V.  Olwell,  supra:  **If  it  be  necessary  or  proper  in 
the  judgment  of  the  court  to  make  such  order,  its  power  is 
nowise  abridged  because   the   defendant  may  fail  or  in- 
tentionally refuse  to  ask  in  terms  for  a  new  trial  upon  the 
reversal  of  the  judgment.     The  court  is  to  determine  the 
question  of  necessity  or  propriety  of  ordering  a  new  trial, 
and  may  exercise  the  power  of  making  the  order  in  such 
cases  unless  inhibited  by  the  provision  of  the  Constitution 
to  which  we  have  referred.     The  taking  of  an  appeal  from 
the  judgment  of  conviction  was  a  matter  of  the  defendant's 
option.     He  had  his  choice  to  let  the  judgment  stand  and 
abide  the  consequences  of  it,  or  to  move  for  its  reversal  in 
order  to  relieve  himself  from  the  jeopardy  in  which  he  was 
by  reason  of  it.     The  appeal  was  taken  on  his  behalf  and 
for  his  benefit.     The  verdict  and  judgment  by  which  his 
life  was  in  peril  being  annulled  at  his  request,  the  same  are 
as  though  they  never  had  been,  and  he  is  not  in  a  position 
to  set  up  the  former  trial  and  conviction  in  bar  of  another 
trial.     The  reversal  of  the  judgment  at  the  defendant's  in- 
stance on  appeal,  takes  from  him  the  right  of  setting  up  the 
former  trial  and  conviction  in  bar  of  another  trial,  as  effect- 
ually as  if  he  had  secured  the  same  end  by  a  motion  for  a 
new  trial." 

The  judgment  is  reversed,  the  verdict  set  aside,  and  a 
new  trial  ordered. 
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Statement  of  Facts. 
[No.  748.] 

:he  state  of  Nevada  ex  rel.  samuel  wat- 

KINS,   Eelator,  v.  W.  S.    BONNIFIELD,  District 
Judge  of  the  Fourth  Judicial  District,  Eespondent. 

[Aia>AMUs — Costs,  How  Taxed. — ^Where  in  an  application  for  mandamus 
the  circnmstances  were  such  as  to  induce  a  reasonable  belief  that  re- 
spondent intended  an  evasion  of  duty,  and  where  from  respondent's 
return  it  appears  that  no  evasion  was  intended,  and  it  further  appearing 
that  respondent,  after  the  service  of  the  alternative  writ,  had  performed 
his  duty:  Held,  that  the  writ  should  be  dismissed  without  costs  to  re- 
spondent, and  as  the  proceeding  was  ancillary  to  relator's  right  of 
appeal  in  a  criminal  case,  the  costs  must  be  taxed  against  the  county. 

This  was  an  original  application  before  the  Supreme 
Joiirt  for  a  writ  of  mandamus  to  compel  the  respondent  to 
ettle  and  sign  a  bill  of  exceptions  in  the  case  of  The  State 
f  Nevada  v.  Samuel  Watkins.  Among  other  things  it  ap- 
pears from  the  petition  of  relator  and  the  return  thereto 
lade  by  respondent,  that  a  bill  of  exceptions  in  said  case 
ras  prepared  by  C.  S.  Varian,  Esq.,  counsel  for  said  Wat- 
ins,  and  by  him  presented  to  respondent  for  settlement  on 
ho  first  day  of  August,  1875;  that  at  that  time  and  for  sev- 
ral  days  thereafter,  respondent  was  engaged  in  preparing 
,  statement  of  the  evidence  in  the  case  of  The  State  of  Ne- 
vada V.  J.  W.  Bover,  wherein  the  defendant  had  been  con- 
icted  of  murder  and  sentenced  to  death,  to  be  forwarded 
o  the  governor  as  the  law  required  (Criminal  Practice  Act, 
Jec.  455);  that  the  counsel  for  said  Watkins  left  Winne- 
Qucca,  the  county  seat  of  Humboldt  County,  before  the 
Lfth  day  of  August,  1875,  and  took  up  his  residence  in 
iTirginia  City,  Nevada;  that  about  August  6,  1875,  the 
espondent  received  a  letter  from  said  counsel  and  inferred 
herefrom  that  it  was  the  desire  of  said  counsel  to  be  pres- 
mt  when  said  bill  of  exceptions  was  examined  by  respondent; 
hat  respondent  did  not  settle  said  bill  of  exceptions  be- 
jause  he  desired  to  afford  counsel  an  opportunity  to  be 
)resent;  that  on  the  14th  day  of  August,  A.  D.  1875,  the 
jaid  C.  S.  Varian,  counsel  for  said  Watkins,  addressed  a 
etter  from  Virginia  City,  Nevada,  to  the  respondent  at 
Vol.  X.— 26 
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Winnemucca,  Nevada,  informing  respondent  that  he  would 
*  leave  for  Winnemucca  on  the  following  day  for  the  expres8 
purpose  of  having  said  bill  of  exceptions  settled  and  signed; 
that  respondent  never  received  said  letter;  that  said  Varian 
arrived  at  Winnemucca  on  the  16  th  day  of  August,  A.  D. 
1875;  that  respondent  was  then  absent  from  Winnemucca 
on  a  hunting  and  fishing  excursion;  that  said  Varian  re- 
mained at  Winnemucca  until  the  3d  day  of  September, 
1875,  without  being  able  to  see  respondent. 

The  other  facts  material  to  the  decision  are  stated  in  the 
opinion  of  the  court. 

C,  S.  Varian,  for  Relator. 

W*  S.  Bonnijkldy  Eespondent,  in  propria  persona. 

By  the  Court,  Eabll,  J. : 

The  relator  was  indicted  and  convicted  in  the  district 
court  of  the  fourth  judicial  district,  county  of  Humboldt, 
for  the  crime  of  burglary,  and  this  proceeding  was  insti- 
tuted on  his  behalf  to  compel  the  respondent,  as  the  judge 
of  said  court,  to  settle  and  sign  his  bill  of  exceptions  taken 
during  the  progress  of  his  trial.  Upon  the  petition  of  re- 
lator, an  alternative  writ  of  mandate  was  granted,  and  upon 
its  being  served,  the  respondent  immediately  proceeded  to 
examine,  settle  and  sign  the  bill,  and  the  return  shows  that 
he  has  fully  complied  with  the  commands  of  said  writ;  hence 
there  is  no  necessity  for  further  proceedings  in  that  direc- 
tion. 

It  is,  however,  insisted  on  the  part  of  the  relator  that  judg- 
ment for  costs  should  be  awarded  against  respondent. 
While  the  circumstances  were  such  as  to  induce  a  reason- 
able belief  on  the  part  of  the  relator  that  respondent  in- 
tended an  evasion  of  the  performance  of  a  duty  enjoined 
upon  him  by  the  statute,  yet,  from  an  examination  of  re- 
spondent's return  to  the  writ,  we  are  satisfied  that  no  eva- 
sion of  his  duty  was  intended.  The  return  shows  tLit  re- 
spondent never  received  the  letter  of  August  14th  which 
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was  addressed  to  him  from  Virginia  by  the  counsel  for  re- 
lator, and,  therefore,  was  not  aware  that  counsel  intended 
to  be  at  Winnemucca  for  the  purpose  of  settling  the  bill  of 
exceptions. 

We  are  therefore  of  opinion  that  the  proceedings  should 
be  dismissed  without  costs  to  respondent,  and  as  this  pro- 
ceeding is  ancillary  to  Watkins's  right  of  appeal  the  costs 
must  be  taxed,  as  is  usual  in  criminal  cases,  to  the  county. 
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[No.  719.] 

P.  PEEKINS,  Appellant,  v.  THE  SIEEEA  NEVADA 
SILVEE  MINING  COMPANY,  Eespondent. 

ruDOMENT— When  Final.— A  judgment  is  final  that  disposes  of  the  issues 
presented  in  the  case,  determines  the  costs,  and  leaves  nothing  for  the 
future  consideration  of  the  court. 

Idem — Must  be  Detbemined  by  the  Recobd. — The  question  whether  a 
judgment  is  final  must  be  determined  with  reference  to  the  facts  pre- 
sented by  the  record. 

PiNAii  Judgment — When  not  Atpected  by  Stipulation. — In  an  action  of 
ejectment  to  recover  an  undivided  interest  in  a  mining  claim,  where  the 
respective  parties  in  open  court  consented  that  judgment  should  be  ren- 
dered for  the  plaintiff,  and  further  consented  that  no  writ  of  restitution 
should  issue,  unless  the  amount  due  for  assessments  upon  said  interest 
was  paid  within  thirty  days  after  the  entry  of  judgment,  and  this  agree- 
ment was  made  part  of  the  record  with  the  judgment:  Held,  that  the 
agreement  did  not  affect  the  finality  of  the  judgment. 

Findings  and  Judgment  op  a  Coubt  must  be  Conitned  to  the  Facts  at 
Issue.— It  is  a  well-established  principle  of  law  that  the  findings  of  a 
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court  should  be  confined  to  the  facts  at  issue,  and  the  judgment  of  the 
court  must  be  warranted  by  the  pleadings. 

Final  Judgment — What  it  must  Determine. — It  is  not  essential  that  the 
judgment  should  settle  all  the  rights  existing  between  the  parties  to  the 
suit.  All  that  is  required  to  make  the  judgment  final  is  that  it  should 
determine  the  issues  involved  in  the  action. 

Idem — Ween  not  Affected  by  Futubb  Obdebs. — ^A  ju'dgment  is  none  the 
less  final  because  some  future  orders  of  the  court  may  become  necessaiy 
to  carry  it  into  effect. 

"VVbit  of  Bestitution — ^When  must  be  Issued. — ^Under  the  provisions  of 
section  214  of  the  Practice  Act  of  1861  (Stat.  1861,  350),  no  writ  of  resti- 
tution could  be  issued  on  a  judgment  after  the  lapse  of  five  years  from 
thd  entry  thereof. 

Statute  of  Limitations. — Section  21  of  the  statute  of  limitations  ( 1  Comp. 
L.  1036),  has  no  application  to  this  case. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facta,  material  to  the  decision  are  stated  in  the  opin- 
ion of  the  Court. 

De  Long  &  Belknap,  for  Appellant. 

I.  The  court  should  have  decided  that  the  judgment  was 
interlocutory  and  not  final,  and  should  have  entered  a  final 
judgment,  and  authorized  the  issuance  of  process  thereon. 
{Johnson  v.  Everett,  9  Paige,  638;  Mott  v.  Union  Bank,  38 
N.  T.  18;  Lawrence  v.  Farmers^  Loan  and  Trust  Co.,  6  Duer, 
689;  Smith  v.  Levns,  1  Daly,  452;  Butler  v.  Lee,  33  How. 
Pr.  259;  Kaupe  v.  Bridge,  2  Eobertson,  459;  Choteau  v. 
Bice,  1  Minn.  24;  Belmont  v.  Ponvert,  3  Robertson,  696; 
Swarthout  v.  Curtis,  4  N.  T.  415;  McCollum  v.  Eager,  2 
How.  61;  Winon's  Heirs  v.  Jackson,  12  "Wheat.  135;  Young 
V.  Grundy,  6  Cranch,  50;  Hiriart  v.  Ballou,  9  Peters,  156; 
Freeman  on  Judgments,  Sees.  20,  27,  30;  Jenkins  v.  WiUj 
14  Wend.  542.)  The  judgment  in  this  case  is  sui  genetis;  the 
court  decides  that  we  shall  have  the  property  we  claim, 
provided  we  do  a  certain  thing  within  a  certain  time,  and 
then  says,  if  we  fail  to  perform  that  condition  we  shall  be 
forever  barred  from  recovering  the  property  sued  for.  Had 
the  direction  in  the  judgment  ended  by  a  statement  that  we 
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should  not  have  a  writ  of  restitution  or  other  process  upon 
that  judgment,  if  we  failed  to  perform  the  condition,  we 
could  have  understood  it;  but  it,  in  effect,  decrees  the 
property  of  the  defendant  if  we  fail  to  perform  the  condi- 
tion. Now,  after  the  expiration  of  twenty  days  did  not  the 
right  exist  on  the  part  of  both  or  either  of  these  parties  to 
come  in  and  show  what  had  or  what  had  not  been  done, 
and  ask  this  Court  to  enter  a  final  judgment  in  accordance 
with  the  facts?  Did  not  this  judgment  look  to  such  future 
action?  Is  it  not  in  all  respects  equivalent  to  the  coming 
in  of  a  report  from  a  referee,  thus  putting  the  case  in  the 
line  of  the  authorities  above  cited?  How  can  anything  be 
called  a  final  determination  of  the  rights  of  parties  to  a  suit 
that,  in  point  of  fact,  does  not  finally  determine  them;  that 
leaves  something  else  for  the  court  to  do  before  the  rights 
of  the  parties  are  finally  settled? 

n.  The  court  should  have  decided  that  the  plaintiff  was 
not  affected  by  the  statute  of  limitations  prohibiting  the 
issuance  of  executions  upon  judgments  after  the  lapse  of 
five  years  from  the  rendition  thereof. 

In  Hills  V.  Sherwood  (33  Cal.  475),  the  court  held  that  a 
judgment  is  not  a  final  judgment  until  it  has  been  affirmed 
upon  appeal,  or  until  after  the  time  for  appealing  has  ex- 
pired. By  this  rule  this  judgment  in  any  event  did  not 
become  final  until  one  year  after  the  date  of  its  rendition, 
to  wit.  May  30,  1864,  as  our  statute  gives  one  year's  time 
in  which  to  appeal  from  a  final  judgment  (1  Comp.  L.  390, 
Sec.  1391),  and  the  statute  of  limitations  of  1861,  above  re- 
ferred to,  was  repealed  March  8,  1869  (see  Stat.  1869,  196 
and  288),  less  than  five  years  after  the  statute  commenced 
to  run.  We,  then,  have  only  the  statute  of  1869  as  a  bar 
to  consider,  which,  it  is  true,  is  similar  to  the  one  of  Cali- 
fornia that  underwent  construction  by  the  Supreme  Court 
of  California  in  the  case  of  Mann  v.  McAtee  (37  Cal.  11) ;  but 
it  must  be  borne  in  mind  that  the  act  in  California  suc- 
ceeded by  that  statute  is  essentially  different  from  our 
statute  of  1861,  succeeded  by  our  present  statute  of  1869. 
The  California  statute  simply  provided  **that  after  five 
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years  from  the  entry  of  a  judgment  an  execution  shall  only 
be  levied  by  leave  of  the  court,"  etc.  Here,  it  will  be  ob- 
served, occurs  no  clause  barring  the  right,  but  merely  a  pro- 
vision limiting  the  remedy  to  the  conscience  of  the  court. 

The  California  court  may  have  been  ]usti|Led  in  conclud- 
ing that,  as  the  act  repealed  contained  no  positive  limita- 
tion as  to  the  time  within  which  an  execution  upon  a  judg- 
ment might  have  been  obtained,  and  as  the  repealing  act 
gave  no  right  expressly  to  have  an  execution  after  five  years, 
that  by  fair  construction,  under  such  circumstances,  such 
an  act  should  be  considered  as  intended  to  limit  relief  to 
the  period  mentioned;  but  here  we  have  a  wholly  different 
case.  The  statute  repealed  did  contain  a  positive  bar. 
The  repealing  statute  does  not  contain  any.  The, same 
reasoning  applied  by  the  California  court  to  that  case  fol- 
lowed here,  leads  us  to  give  this  act  precisely  the  contrary 
construction.  By  repealing  the  five  years'  bar,  and  placing 
none  other  in  its  stead,  we  submit  that  it  is  fair  to  presume 
that  the  legislature  did  not  intend  to  maintain  any  bar 
against  a  judgment  only  to  limit  the  right  of  the  party  to 
five  years  without  judicial  intervention. 

This  Court  has  held  that  a  foreign  corporation  cannot 
plead  the  statute  of  limitations.  (Robinson  v.  Imperial  Co,^ 
5  Nev.  4:4:,)  If  this  be  correct  in  principle,  why  does  it  not 
as  well  apply  to  this  proceeding  as  any  other?  The  record 
in  this  case  shows  that  this  respondent  is  a  foreign  corpo- 
ration, and  was  such  when  this  original  action  was  com- 
menced. Why  should  it  be  heard  to  invoke  this  statute  as 
a  shield  any  more  against  a  proceeding  upon  a  judgment, 
than  in  an  action  upon  a  contract  or  a  tort? 

III.  The  court  should  have  decided  that  plaintiff  was  en- 
titled, as  tenant  in  common,  to  be  admitted  into  joint  pos- 
session with  the  defendant  in  the  mining  property  described 
in  the  judgment,  and  should  have  directed  a  final  judgment 
to  be  entered  in  said  action,  and  that  a  writ  of  restitution 
should  issue  thereon. 
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Whitman  &  Wood,  for  Eespondent. 

I.  The  motion  should  not  have  been  entertained  in  the 
district  court,  as  we  then  objected;  nor  should  it  be  here, 
because  it  is  not  definite.  It  seeks  to  have  the  court  dis- 
close a  cause  of  action,  and  then  furnish  a  remedy.  It  is, 
or  should  be,  the  business  of  appellants  to  know  their  cause 
of  action  before  coming  into  court.  If  the  judgment  upon 
which  they  move  was  final,  let  them  so  say,  and  take  the 
court's  finding  on  that  proposition.  If  not  final,  let  them 
abide  by  that  issue,  and  ask  appropriate  relief.  But  it  is 
too  much  to  ask  the  court,  first,  to  seek  and  determine  the 
cause  of  action,  if  any,  and  then  give  the  remedy. 

II.  That  the  judgment  was  final,  seems  too  clear  for 
argument.  (2  Freeman  on  Judg.,  2d  ed..  Sec.  2;  Kramer  v. 
Eebman,  9  Iowa,  114;  Gregory  v.  Nelson,  41  Cal.  278.) 

The  proviso  is  really  nothing  more  than  a  stipulation  be- 
tween parties  (for  it  will  be  remembered  that  this  is  a  judg- 
ment by  consent),  allowed  by  the  court,  which,  although 
nominally  a  part  of  the  judgment,  neither  helps  nor  harms 
nor  in  any  manner  affects  it. 

There  was  nothing  for  the  court  to  do  further  in  the 
premises.  The  appellants,  on  paying  their  money,  could 
have  their  writ;  or  if  they  improperly  had  it  issued  before 
such  payment,  the  respondent  could  have  moved  to  have  it 
quashed;  but  none  of  such  proceedings  would  have  touched 
the  judgment. 

III.  If  a  final  judgment,  then  the  appellants  are  remedi- 
less, because  they  have  had  their  day  in  court,  and  could, 
at  any  time  after  the  lapse  of  two  years  from  the  entry  of 
their  judgment,  have  moved  the  court  for  the  very  relief 
which  they  here  demand  (Stat.  1861,  Sec.  214);  which  rem- 
edy they  have  neglected  to  pursue,  and  consequently,  as 
five  years  elapsed  since  the  entry  of  judgment,  and  while 
the  statute  quoted  was  in  force,  they  can  have  no  execution. 

(Id.) 

IV.  That  the  appellants  regarded  the  judgment  as  final 
is  evidenced  by  their  issuance  of  an  execution,  and  collec- 
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tion  of  costs.  This,  though  not  conclusive,  is  strong  proof 
that  some  settlement,  as  suggested,  had  been  made.  A 
judgment  suflScient  to  sustain  an  execution  for  costs  would 
have  borne  a  writ  of  restitution  without  trouble. 

V.  After  a  lapse  of  two  years  no  writ  could  issue,  unless 
upon  oath  of  applicant  that  some  portion  of  the  judgment 
remained  unsatisfied.     (Stats.  1861,  350,  Sec.  214.) 

By  the  Court,  Hawley,  C.  J. : 

On  the  thirtieth  day  of  May,  A.  D.  1863,  Frank  Perkins 
(appellant),  and  Alexander  Greenhalgh,  as  plaintiflfs,  ob- 
tained a  judgment  in  the  district  court  of  the  first  judicial 
district  against  defendant  (respondent),  which,  after  a  re- 
cital of  facts,  reads  as  follows:  "Now,  in  consideration  of 
the  law  and  the  premises,  it  is  considered,  ordered  and  ad- 
judged, that  the  said  plaintiflfs  recover  the  possession  of  and 
from  the  said  defendant,  of  the  said  one  hundred  and  twenty- 
five  feet  undivided  interest  in  the  said  mining  ground;  pro- 
vided, nevertheless,  that  the  plaintiflfs  shall  have  no  writ  of 
restitution  or  other  process  on  this  judgment  unless  they 
shall  pay  within  twenty  days  from  this  date  to  the  defend- 
ant the  sum  of  six  thousand  dollars  ($6000),  that  is  to  say, 
the  sum  of  forty-eight  dollars  upon  each  of  said  feet;  and  it 
is  further  considered,  ordered  and  adjudged,  that  unless  the 
said  sum  of  six  thousand  dollars  be  paid  to  the  defendant 
within  twenty  days,  in  United  States  gold  coin,  from  this 
date,  the  plaintiflfs  shall  never  hereafter  have  any  writ  of 
restitution,  or  other  writ  or  process,  upon  said  judgment 
for  the  recovery  or  possession  of  the  said  one  hundred  and 
twenty-five  feet,  and  that  plaintiflfs  shall  be  forever  debaiTed 
of  and  from  all  claim,  right  and  title  to,  or  property  or  in- 
terest in  said  interest,  equal  to  one  hundred  and  twenty-five 
feet." 

On  the  eighth  day  of  June,  A.  D.  1874,  eleven  years  after 
the  entry  of  said  judgment,  Frank  Perkins,  having  in  the 
meantime  acquired  the  interest  of  his  co-plaintiflf,  by  his  at- 
torneys moved  the  court  '*  that  a  writ  of  restitution  or  such 
other  process  as  may  be  proper  to  place  the  said     *    *   * 
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Perkins  in  possession  of  the  undivided  interest  in  the  min- 
ing ground  of  the  said  defendant  mentioned  and  described 
in  the  judgment,  ^  *  ^  be  issued  on  said  judgment,  or 
in  the  event  that  said  judgment  shall  not  be  regarded  by 
the  court  as  a  final  judgment,  for  a  final  judgment  in  said 
action  and  a  writ  of  restitution  or  other  proper  process 
thereon." 

This  motion  was  based  on  the  judgment-roll  and  the 
papers  on  file  in  said  action  and  the  affidavits  of  Frank  Per- 
kins and  P.  H.  Clayton,  filed  with  the  motion. 

The  affidavit  of  Perkins  states,  among  other  things,  that 
within  the  twenty  days  specified  in  the  judgment  the  assess- 
ment of  forty-eight  dollars  per  foot  was  paid  by  plaintiffs  to 
the  defendant,  and  "that  no  writ  of  restitution,  or  other 
process,  has  ever  been  issued  on  said  judgment." 

This  appeal  is  from  the  order  of  the  court  denying  appel- 
lant any  relief  upon  said  motion. 

It  is  contended  by  appellant  that  the  judgment  was  con- 
tingent and  interlocutory,  not  final.  What  is  a  final  judg- 
ment? This  question  has  been  frequently  decided  by  the 
courts.  A  judgment  or  decree  is  final  that  disposes  of  the 
issues  presented  in  the  case,  determines  the  costs,  and 
leaves  nothing  for  the  future  consideration  of  the  court. 
When  no  further  action  of  the  court  is  required  in  order  to 
determine  the  rights  of  the  parties  in  the  action,  it  is  final; 
when  the  cause  is  retained  for  further  action  it  is  interlocu- 
tory. (Smith  V.  Saler,  1  Neb.  310;  Ckoteau  v.  Bice  et  at,  1 
Minn.  26;  Kelley  ei  al.  v.  Stanberry  et  ah,  13  Ohio,  421; 
Jenkins  v.  Wild,  14  Wend.  542.) 

Our  statute  defines  a  judgment  to  be  ''the  final  determi- 
nation of  the  rights  of  the  parties  in  the  action  or  proceed- 
ing. (1  Comp.  L.  12C8.)  ''This  definition," says  Mr.  Free- 
man, in  his  very  excellent  work  on  Judgments,  "is  just 
broad  enough  to  comprise  all  final  judgments  and  all  final 
decrees,  and  narrow  enough  not  to  comprise  any  which  is 
less  than  final."     (Sec.  14.) 

In  the  California  State  Telegraph  Co.  v.  Patterson,  this 
Court  said  that,  "If  the  record  discloses  that  the  decision 
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of  the  court  finally  disposed  of  the  action,  and  nothing 
further  was  to  be  done  by  it  to  complete  that  disposition, 
that  surely  was  a  final  judgment  from  which  an  appeal 
would  lie."    (INev.  155.) 

The  question  whether  the  judgment  in  the  case  under  con- 
sideration was  final,  must  be  determined  with  reference  to 
the  facts  and  issues  presented  by  the  record.  The  action 
was  ejectment,  and  was  instituted  by  plaintiffs  to  recoyer 
one  hundred  and  seventy-five  feet  undivided  interest  in  cer- 
tain mining  ground  then  alleged  to  be  in  the  exclusive  pos- 
session of  the  defendant.  The  complaint  contained  the  usual 
averments  in  such  actions.  The  answer  denied  all  the  alle- 
gations of  the  complaint.  The  real  question  at  issue  was  as 
to  the  ownership  of,  and  right  of  possession  to  said  one  hun- 
dred and  seventy-five  feet  of  mining  ground.  We  think' 
the  judgment  settled  all  the  issues  involved  in  the  suit,  and 
was  a  final  determination  of  the  rights  of  the  parties  in  that 
particular  action.  The  judgment  was  certainly  complete  and 
final  without  the  proviso.  It  appears  from  the  recital  of  facts 
— not  from  any  allegations  in  the  pleadings — that  at  the  time 
of  the  entry  of  said  judgment  there  was  an  assessment  of 
forty-eight  dollars  per  foot  against  said  interest  in  said  min- 
ing ground,  which  the  plaintiffs  agreed  to  pay.  It  does  not 
appear  from  the  record,  although  it  is  so  stated  by  appel- 
lant, that  the  cause  was  tried  before  a  jury.  This  fact  is, 
however,  immaterial,  as  the  judgment  was  entered  by  con- 
sent. Tlie  fact  that  the  respective  parties,  in  open  court, 
consented  that  no  writ  of  restitution  should  issue  unless  the 
amount  due  for  assessments  was  paid  within  twenty  days 
after  the  entry  of  judgment,  and  the  further  fact  that  this 
agreement  or  stipulation  was  made  part  of  the  record,  does 
not,  in  our  opinion,  in  any  manner  affect  the  validity  or 
finality  of  the  judgment. 

What  is  a  judgment?  '*  At  law,"  says  Wright,  C.  J.,  in 
delivering  the  opinion  in  Kramer  v.  Rehman,  **  the  judg- 
ment is  yea  or  nay,  for  one  party  and  against  the  other;  and 
recognizes  no  liens,  awards  no  execution  against  specific 
property,  unless  when  the  proceeding  is  in  rem;  but  simply 
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contains  the  conclusion  of  the  law  upon  the  facts  proved,  and 
leaves  the  party  to  his  legal  and  appropriate  writ  or  process 
to  enforce  it."  (9  Iowa,  117.)  Leaving  out  the  proviso,  we 
have  just  such  a  judgment.  Independent  of  the  judgment, 
counsel  had  the  right  to  stipulate  when,  and  upon  what  terms 
and  conditions,  the  writ  should  issue,  and  such  a  stipulation, 
if  made  upon  a  good  consideration,  would  be  binding  upon 
the  parties ;  but  the  question  as  to  the  amount  of  assess- 
ments due  was  not  an  issue  in  the  case,  and  hence  did  not 
properly  belong  to  or  constitute  a  part  of  the  judgment, 
which  should  always  be  but  a  simple  sentence  of  the  law 
upon  the  ultimate  facts  admitted  by  the  pleadings  or  found 
by  the  court.  {Gregory  v.  Nelson,  41  Cal.  282.)  The  con- 
ditions in  the  proviso  being  entirely  foreign  to  the  issues 
made  or  tendered  by  the  pleadings,  have  no  force  or  effect 
either  "as  a  finding  of  fact,  conclusion  of  law,  or  judgment 
of  the  court  upon  the  subject-matter  embraced  therein." 
(Id.  284.) 

It  is  a  well-established  principle  of  law  that  the  findings 
of  a  court  should  be  confined  to  the  facts,  at  issue,  and  the 
judgment  of  the  court  must  be  warranted  by  the  pleadings. 
(Burnett  v.  Stearns,  33  Cal.  473;  Bachman  v.  Sepulveda,  39 
Cal.  689;  Marshman  v.  ConJdin,  21  N.  J.  Eq.  548;  Munday 
V.  Vail,  34  N.  J.  Law,  418;  Dodge  et  ah  v.  Wriglit,  48  111. 
383.)  And  the  fact  that  plaintiffs  consented  to  this  judg- 
ment does  not  change  the  rule.  {Hastings  v.  Burning  Mos- 
cow, 2  Nev.  96.) 

It  was  not  essential  that  the  judgment  should  settle  all 
the  rights  existing  between  the  parties  to  the  suit;  all  that 
was  required  to  make  the  judgment  final  was  that  it  should 
determine  the  issues  involved  in  that  particular  action. 
(Belt  V.  Davis,  1  Cal.  136.) 

* '  It  is  impossible,"  say  the  court  in  Munday  v.  Vail,  supra, 
'*to  concede  that  because  A.  and  B.  are  parties  to  a  suit, 
that  a  court  can  decide  any  matter  in  which  they  are  inter- 
ested, whether  such  matter  be  involved  in  the  pending  liti- 
gation or  not.  Persons  by  becoming  suitors  do  not  place 
themselves  for  all  purposes  under  the  control  of  the  court. 
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and  it  is  only  over  those  particular  interests  which  they 
choose  to  draw  in  question  that  a  power  of  judicial  decision 
arises." 

But  even  if  we  should  consider  the  proviso  a  legitimate 
part  of  the  judgment,  it  would  not  destroy  its  finality. 
There  was  nothing  therein  reserved  for  the  future  consider- 
ation or  determination  of  the  court.  The  rights  of  the  par- 
ties were  determined  in  favor  of  the  plaintiflFs,  and  the  costs 
of  the  suit  awarded  to  them,  for  which  they  issued  an  exe- 
cution which  was  afterwards  returned  satisfied  in  full.  The 
conditions  in  the  proviso  could  only  be  considered  as  hav- 
ing reference  to  the  issuance  of  a  writ  of  restitution.  If 
plaintiffs  paid  the  assessment  within  the  twenty  days  they 
were  entitled  to  their  writ.  If  they  failed  to  pay  the  money 
they  were  not  entitled  to  it.  No  action  of  the  court  would 
have  been  necessary  except  in  the  contingency  of  a  dispute 
about  the  payment  of  the  money,  and  if  there  should  have 
been  a  controversy  between  the  parties  upon  this  subject, 
and  the  clerk  should  have  issued  the  writ,  or  refused  to  issue 
it  without  an  order  of  the  court,  either  party,  upon  a  proper 
showing,  could  have  brought  the  matter  before  the  court; 
and  if  the  court  had  been  convinced  that  the  payment  had 
not  been  made,  and  that  the  proviso  was  binding  upon  the 
parties,  it  would  have  denied  the  writ;  and  if  satisfied  that 
the  money  had  been  paid  in  time  it  would  have  ordered  the 
clerk  to  issue  the  writ.  But  neither  of  these  orders  would, 
as  we  have  before  stated,  destroy  or  in  any  manner  affect 
the  finality  of  the  judgment.  A  judgment  is  none  the  less 
final  because  some  future  orders  of  the  court  may  become 
necessary  to  carry  it  into  effect.  (Mills  v.  Hoag,  7  Paige  Ch. 
19;  QuacJcenhosh  v.  Leonard,  10  Paige  Ch.  136;  Dickenson  y, 
Codwise,  11  Paige  Ch.  189;  Stovall  v.  Banks,  10  Wallace, 
686;  Stehhins  v.  Niles,  13  S.  &  M.  310;  Cromwell  v.  Craft,  il 
Miss.  44.) 

The  court,  in  Kelley  et  al,  v.  Stanberry  et  ah,  supra,  in 
discussing  this  question,  said:  ''Further  decrees  and  orders 
of  the  court  sometimes  become  necessary  to  carry  into  effect 
the  rights  of  parties  fixed  by  final  decree;  and  final  decrees 
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oftentimes  direct  an  act  to  be  done,  as  in  case  of  specific  per- 
formance, that  on  payment  of.  the  purchase-money  as  speci- 
fied in  the  final  decree,  the  vendor  shall  execute  a  deed;  or, 
in  case  of  redemption,  that  on  payment  of  the  money  due, 
the  mortgage  be  cancelled,  and  even  sometimes  all  the  rights 
of  the  parties  being  found,  and  all  the  consequences  to  flow 
from  a  certain  fact  having  been  finally  determined,  a  refer- 
ence as  to  such  fact  may  be  had  to  a  master,  and  still  the 
decree  be  final.  The  confusion  has  sprung  up  from  failing 
to  observe  the  distinction  between  facts  and  things  to  be 
ascertained  'preparatory  to  final  decree,  and  facts  and  things 
to  be  ascertained  in  execution  of  final  decree." 

There  is  not,  in  our  judgment,  any  analogy  between  the 
case  under  consideration  and  many  of  the  cases  cited  and  re- 
lied upon  by  counsel,  where  the  chancellor  makes  a  prelim- 
inary order  determining  some  or  even  all  of  the  issues  in- 
volved in  the  case  preparatory  to  final  decree,  and  then  re- 
fers it  to  a  master  to  ascertain  and  report  certain  facts.  In 
such  cases,  it  is  usual  for  the  chancellor  to  reserve  his  judg- 
ment until  the  coming  in  of  the  referee's  report,  and  the 
judgment  is  seldom  made  final  until  after  the  confirmation 
of  such  report.  The  principle  decided  in  such  cases,  that 
no  judgment  can  be  considered  as  final  which  expressly  re- 
serves any  question  for  the  future  consideration  and  deter- 
mination by  the  court,  is  correct;  but  the  facts,  upon  which 
every  case  must  depend  for  its  value  as  an  authority,  have 
BO  application  whatever  to  the  case  at  bar,  for  here,  as  we 
have  already  said,  nothing  was  reserved  for  the  future  de- 
termination of  the  court,  and  the  judgment,  under  every  rule 
and  principle  of  law,  must  be  considered  as  final.  (Free- 
man on  Judgments,  Sees.  16,  23,  24,  26,  29,  36;  Belmont  v. 
JPonvert,  3  Robertson,  694;  Meek  et  al,  v.  Matliis  et  al,,  1  Heis- 
kell,  536;  Whiting  v.  Bank  of  United  States,  13  Pet.  15;  Helm 
V.  Short,  7  Bush.  623.) 

At  the  time  said  judgment  was  rendered,  the  statute  pro- 
vided that:  **  After  the  lapse  of  two  years  from  the  entry  of 
judgment,  an  execution  shall  be  issued  only  by  leave  of  the 
court,  on  motion.    Such  leave  shall  not  be  given,  unless  it  be 
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established  by  the  oath  of  the  party,  or  other  proof,  that  the 
judgment,  or  some  part  thereof,  remains  unsatisfied  and 
due;  and  after  the  lapse  of  five  years  from  the  entry  thereof, 
all  judgments  shall  be  barred,  and  no  action  shall  be  main- 
tained thereon,  and  no  execution  shall  issue  thereon." 
(Stat.  1861,  350,  Sec.  214.)  This  provision  remained  in 
full  force  and  eflfect  until  repealed  by  the  act  approved 
March  8,  1869  (Stat.  1869,  196).  More  than  five  years  hav- 
ing  elapsed  after  the  entry  of  said  judgment  before  the 
repeal  of  the  statute,  the  court  was  not  authorized  to  grant 
the  relief  asked  for  in  appellant's  motion.  (Mann  v.  McAke, 
37  Cal.  Vi\  State  v.  Mc Arthur,  5  Kan.  282.) 

Section  twenty-one  of  the  statute  of  limitations  (1  Comp. 
L.  1036),  has  no  application  to  this  case.  We  must  not  be 
understood  as  intimating  any  opinion  whatever  upon  the 
question  whether  appellant  has,  or  has  not,  any  other 
remedy.  That  question  is  not  presented  by  this  appeal. 
All  that  we  here  decide  is,  that  the  judgment,  when  entered, 
was  final,  and  that  under  the  provisions  of  the  statute  of 
1861,  no  writ  of  restitution  could  be  issued  thereon  after 
the  lapse  of  five  years  from  the  entry  thereof. 

The  order  appealed  from  is  affirmed. 


[No.  746.] 

B.  T.  GEAT  ET  AL.,  Eespondents,  v.  J.  D.  SULLIVAN 

ET  AL.,  Appellants. 

Sale  op  Peesonal  Pbopebty — Actual  and  Continued  Change  of  Posses- 
sion— Statute  op  Fbauds. — "Where  personal  property  is  purchased  for 
a  fair  consideration:  Heldy  that  in  order  to  take  the  case  oat  of  the  op* 
eration  of  the  Statute  of  Frauds,  the  vendee  must  take  actual  posses- 
sion of  the  property,  the  possession  must  be  open,  unequivocal,  sub- 
stantial and  continuous,  and  must  not  be  taken  to  be  surrendered  back. 

Idem. — When  it  appears  from  all  the  facts  and  circumstances,  considered  in 
the  order  and  manner  in  which  they  occurred,  after  the  purchase,  that 
the  vendee  exercised  such  acts  of  ownership  as  is  usual  for  persons  who 
own  the  same  species  of  property,  and  that  the  property  was  at  all  times 
after  the  purchase  under  his  direction  and  control,  and  was  in  his  charge 
at  the  time  of  the  levy,  and  had  not  been  in  the  possession  of  either  of 
the  vendors:  Heldy  that  this  brings  the  case  within  the  rule  above  an- 
nounced. 
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Idim— Employment  op  Sbbvant  of  Vendor. — As  it  is  well  settled  that  the 
employment  of  the  vendor  in  a  subordinate  capacity  Ls  only  colorable 
and  not  conclusive  evidence  of  fraud:  Heldy  that  no  stronger  rule  ought 
to  be  adopted  against  the  employment  of  the  mere  servant  of  the 
yendor. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka  County. 

This  action  was  brought  by  respondents  to  recover  from 
appellants  certain  personal  property  mentioned  in  the 
opinion. 

The  evidence  shows  that  respondents  paid  fifteen  hundred 
dollars  for  the  property.  The  answer  of  appellants  denies 
that  the  property  is  of  any  greater  value  than  fifteen  hun- 
dred dollars,  and  the  jury  found  the  value  of  the  property 
to  be  fifteen  hundred  dollars.  B.  T.  Gray,  one  of  the 
plaintiffs,  testified  that  he  had  charge  of  the  team  at  the 
time  the  officer  made  the  levy.  The  court,  after  quoting  the 
provisions  of  the  statute  in  reference  to  the  sales  of  per- 
sonal property  in  this  State,  instructed  the  jury  as  follows: 
*  *  You  are  instructed  that  under  this  statute  want  of  an  im- 
mediate delivery  and  an  actual  and  continued  change  of 
possession,  in  case  of  the  sale  from  Davidson  and  Lockwood 
to  plaintiffs,  is  conclusive  evidence  of  fraud  as  against  their 
creditors,  and  it  makes  no  difference,  as  far  as  that  question 
is  concerned,  whether  such  creditors  had  notice  of  an  at- 
tempted sale  or  not,  but  an  actual  delivery  and  an  actual 
and  continued  change  of  possession  before  the  levy  of  the 
attachment  is  sufficient. 

'*If  you  believe  from  the  evidence  that  the  plaintiffs  in 
good  faith,  without  fraudulent  intent,  and  for  a  valuable, 
consideration,  purchased  the  property  sued  for  from  David- 
son and  Lockwood,  and  took  .actual  and  immediate  posses- 
sion of  the  same,  and  were  in  the  actual  possession  thereof 
at  the  time  of  the  levy  of  the  attachment,  then  you  must 
find  for  the  plaintiffs. 

**Tf  you  believe  from  the  evidence  that  ^  *  *  there 
was  no  actual  and  continued  change  of  possession  of  the 
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property  from  Davidson  and  Lockwood  to  plaintiffs,  you 
must  find  for  the  defendants. 

"If  you  believe  from  the  evidence  that  the  witness  Wil- 
liam Meadows  was  in  possession  of  the  property  sued  for, 
in  the  capacity  of  a  hired  man  for  Davidson  and  Lockwood 
prior  to  the  sale  to  plaintiffs,  and  that  after  such  sale  Mead- 
ows still  kept  possession  of  said  property,  and  was  in  pos- 
session of  the  same  at  the  time  of  the  levy  of  the  attach- 
ment, then  such  possession  was  conclusive  evidence  of  fraud 
as  against  creditors,  and  there  was  no  such  change  of  pos- 
session as  required  by  law. 

"If  you  believe  from  the  evidence  that  Meadows  was  not 
in  the  possession  of  the  property  at  the  time  of  said  levy, 
but  that  B.  T.  Gray,  one  of  the  plaintiffs,  had  the  actual 
possession  thereof  at  that  time,  then  there  was  such  a 
change  of  possession  as  required  by  law. 

"In  order  to  show  possession  of  personal  property,  the 
control  and  management  of  such  property,  or  acts  of  own- 
ership over  it  by  the  person  claiming  ownership  of  the  same, 
can  be  taken  into  consideration  by  you;  and  if  Meadows  was 
acting  in  the  same  manner  in  reference  to  the  property  at 
the  time  of  the  levy,  as  he  had  prior  to  the  sale  to  the 
plaintiffs,  then  there  was  no  change  of  possession  under  the 
law.'' 

At  the  request  of  defendants'  counsel  the  court  gave  the 
following  instruction:  "The  jury  are  instructed  that  in 
order  to  make  a  sale  of  property  bona  fide  and  good  as 
against  attaching  creditors,  there  must  be  an  actual  and 
continued  change  in  the  possession  of  the  property,  such  as 
would  notify  the  world  of  the  change  in  ownership  and  of 
the  claims  of  the  new  owner;  and  if  you  find  from  the  evi- 
dence in  this  case  that  there  was  not  such  a  change  in  the 
possession  of  the  property  here  in  dispute,  your  verdict 
will  be  for  the  defendants." 

The  jury  found  a  verdict  for  the  plaintiffs. 

Defendants  moved  for  a  new  trial,  which  was  refused 

Defendants  appeal. 

The  other  facts  material  to  the  decision  are  stated  in  the 
opinion  of  the  Court. 
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George  W.  Baker,  for  Appellants. 

The  only  question  relied  on  by  defendants  in  this  case  is 
that  of  constructive  fraud  in  the  change  of  the  possession 
from  Lockwood  and  Davidson  to  plaintiflfs.  Plaintiflfs  pur- 
chased the  team  upon  January  1,  1875,  for  a  fair  considera- 
tion, and  took  immediate  possession  and  changed  the  stable 
for  the  team.  What  constitutes  constructive  fraud  in  the 
sale  of  a  chattel?  The  earlier  cases  in  California  were  a 
little  modified  by  the  decisions  in  the  case  of  Stephens  v. 
Irwin  (15  Cal.  503),  which  lays  down  the  rule,  which  is 
sound  in  principle,  and  has  ever  since  been  adhered  to  and 
acquiesced  in  by  that  court. 

The  rule  therein  announced  has  been  aflSrmed  in  the  cases 
of  Ihigles  v.  Marshall,  19  Cal.  329;  GodcJiaiix  v.  Mulford, 
26  Cal.  323;  Woods  v.  Bughy,  29  Cal.  472,  and  Waldie  v. 
Doll,  Id.  560,  and  may  safely  be  said  to  be  the  settled  law 
upon  the  subject,  both  in  this  State  and  California. 

To  the  same  effect,  see  47  Cal.  612;  4  Nev.  367,  and  1 
Nev.  218. 

Now,  let  us  apply  this  principle  to  the  facts  of  this  case, 
as  above  stated.  Was  plaintiff's  possession  an  open  one? 
True,  he  took  the  possession  of  the  team  in  the  street,  but 
the  next  morning  William  Meadows,  the  driver  of  Lock- 
wood  and  Davidson,  hitched  it  up  and  started  out  with  it 
to  the  ranch  on  time,  making  regular  trips. 

The  possession  of  plaintiff  was  not  notorious.  There 
was  nothing  connected  with  it  that  was  calculated  to  notify 
third  persons  of  the  different  relations  of  the  property,  or 
of  the  claims  of  the  new  owner  to  it. 

Plaintiff's  possession  was  not  unequivocal.  I  take  the  term 
unequivocal,  as  used  by  the  courts  in  this  connection,  to 
mean  that  the  possession  must  be  such  as  to  be  free  from 
doubt  as  to  who  actually  had  the  possession;  and,  if  correct 
upon  that  point,  then  the  plaintiff  did  not  have  such  posses- 
sion at  the  time  of  the  levy. 
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Tliomaa  Wren,  also  for  Appellants. 

I.  It  is  clear  upon  the  evidence  that  there  was  an  ac- 
tual change  of  possession  at  the  time  the  sale  was  made, 
and  that  it  continued  for  one  night.  Did  it  continue  any 
longer? 

Upon  the  next  morning  after  respondents  took  possession 
of  the  property,  Gray  (one  of  the  respondents)  employed 
William  Meadows,  who  was  driving  the  team  for  Lockwood 
and  Davidson  at  the  time  of  the  sale,  to  drive  the  team  out 
to  Lockwood  and  Davidson's  ranch,  to  get  some  coal-sacks. 
This,  in  the  eye  of  the  law,  was  equivalent  to  a  surrender 
of  the  possession  of  the  team  back  to  Lockwood  and  David- 
son. The  law  requires  that  there  shall  be  an  actual  and 
continuous  change  of  possession  of  personal  property  upon 
a  sale  that  will  "give  notice  to  the  world  that  a  transfer  of 
possession  has  taken  place."  {Doak  v.  Brubalcer,  1  Nev. 
222.)  This  case  is  nearly  analogous  to  that  of  Hurlburt  v. 
Bogardus  (10  Oal.  518). 

Upon  the  sale  of  personal  property,  the  law  requires  the 
purchaser  to  take  actual  possession  of  the  property  pur- 
chased, and  to  hold  possession  continuously.  The  author- 
ities say  that  the  possession  must  be  open,  notorious,  actual 
and  unequivocal,  so  as  to  notify  strangers  and  third  persons 
that  there  has  been  a  change  of  ownership — that  it  must  be 
taken  not  to  be  surrendered  back,  etc. 

Is  it  not  clear  that  Gray  was  not  only  not  exercising  any 
equivocal  acts  of  ownership,  or  any  act  of  ownership,  over 
the  team  at  the  time  it  was  taken,  but  that  he  had  not,  from 
the  time  he  intrusted  Meadows  with  it,  up  to  the  time  of 
the  levy,  exercised  a  single  act  of  ownership  whatever  to 
notify  third  persons  that  there  had  been  a  change  of  owner- 
ship, and  that  all  his  acts  taken  together  were  not  at  all 
calculated  to  give  notice  to  third  parties  that  there  had  been 
a  change? 

Hillhouse  cfc  Davenport,  for  Eespondents. 

I.  The  only  question  to  be  determined  on  this  appeal  is, 
Was  there  any  evidence  to  justify  the  verdict?^  If  there  is 
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any  evidence  to  justify  the  verdict,  the  appellate  court  will 
not  interfere  with  the  action  of  the  lower  court.  {Treadtoay 
V.  Wilder,  9  Nev.  70.)  The  evidence  is  all  in  the  transcript, 
and  the  question  now  urged  by  appellant  was  fairly  and 
properly  submitted  to  the  jury  and  decided  by  the  verdict, 
which  verdict  was  affirmed  by  the  district  judge  in  over- 
ruling the  motion  for  a  new  trial.  No  motion  was  made  for 
judgment  for  defendants  after  the  testimony  was  in.  If 
there  was  any  evidence  to  go  to  the  jury,  then,  of  course, 
under  the  law  the  verdict  will  not  be  disturbed. 

II.  The  statute  of  frauds,  which  appellants  invoke  here, 
has  been  a  source  of  a  great  diversity  of  opinion  with  the 
bench  and  bar  for  years  past.  The  courts  for  a  time  in 
California  were  very  much  inclined  to,  and  did  in  fact  give 
to  this  statute  a  very  rigid  and  strict  construction,  and  held 
that  immediate  delivery  must  have  been  made  independent 
of  the  time  when  creditors'  rights  intervened,  and  that  con- 
tinuous change  must  have  been  forever,  under  all  circum- 
stances. This  very  strict  construction  was  followed  but  a 
short  time.  The  courts  found  that  instead  of  promoting 
honesty  and  fair-dealing,  such  construction  frequently  de- 
clared transactions  which  were  perfectly  honest,  fraudulent. 
In  fact,  the  legislature  never  intended  such  rigid  construc- 
tion. It  only  adopted  the  stricter  rule  as  laid  down  by  the 
Supreme  Court  of  the  United  States;  and  the  courts  of  Cali- 
fornia, before  our  State  was  formed,  modified  those  harsh 
and  unjust  rules  formerly  adopted  in  that  State.  Then,  wo 
submit,  that  in  this  case  there  was  ample  testimony  to  go  to 
the  jury.  We  are  unable  to  find  in  any  case  any  decision 
that  holds  that  the  employment  of  the  employee  of  the 
Ttendor  by  the  vendee  is  any  more  than  a  circumstance  to 
go  to  the  jury  upon  the  question  of  actual  fraud,  unless, 
perhaps,  where  such  employee  continues  in  the  same  posi- 
tion, and  had  exclusive  control  of  the  property  sold. 

Meadows,  it  is  true,  drove  the  team  out  to  the  ranch,  but 
Gray  was  with  the  team  when  the  officer  attached  it ;  had 
control  of  it,  helped  to  turn  it,  and  was  helping  to  load  it. 
Plaintiff  had  contracted  with  E.  Davidson  (not  one  of  the 
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firm  of  Lockwood  and  Davidson)  to  haul  the  coal.  Lock- 
wood  and  Davidson  had  sold  the  ranch  to  E.  Davidson,  and 
put  him  in  possession  of  it;  and  at  that  ranch  the  officer 
levied  upon  the  team  while  Gray,  one  of  the  plaintiffs,  was 
present,  in  charge  and  assisting  to  load. 

We  submit,  then,  that  upon  a  careful  consideration  of  all 
the  evidence,  this  Gourfc  will  find  that  the  evidence  shows, 
not  only  enough  to  go  to  a  jury,  but  enough  to  satisfy  even 
the  most  strict  and  rigid  construction  ever  invoked  by  a 
court  on  this  question. 

We  refer  to  the  following  cases:  Clute  v.  Steele,  6  Nev. 
335,  and  authorities  there  cited;  26  Gal.  316-317,  and 
cases  there  referred  to. 


By  the  Court,  Hawley,  0.  J. : 

It  is  claimed  by  appellants  that  there  was  not  sufficient 
evidence,  upon  thb  trial  of  this  case,  to  show  such  an  actual 
and  continued  change  of  possession  of  personal  property  as 
the  law  requires  in  order  to  take  the  case  out  of  the  opera- 
tion of  the  statute  of  frauds. 

The  property,  consisting  of  a  team  of  ten  animals  and 
three  wagons,  with  harness,  etc.,  was  purchased  by  re- 
spondents of  Lockwood  and  Davidson,  on  the  first  day  of 
January,  A.  d.  1875,  for  a  fair  consideration.  At  the  time 
of  the  purchase  the  team  was  hitched  up  and  was  standing 
in  front  of  the  Idaho  Stable.  Lockwood  and  Davidson, 
after  executing  a  bill  of  sale  of  the  team,  delivered  the  pos- 
session of  it  to  B.  T.  Gray,  one  of  the  respondents,  who 
drove  it  over  to  Shipley's  corral,  and  there  unhitched  and 
unharnessed  it,  assisted  by  a  young  man  named  McCall. 
The  next  morning  Gray  employed  one  William  Meadows, 
who  had  been  the  teamster  for  Lockwood  and  Davidson,  to 
drive  the  team  to  the  Lockwood  and  Davidson  ranch  for 
some  coal-sacks  that  he  had  also  purchased  with  the  team. 
Gray  states,  as  a  reason  for  the  employment  of  Meadows, 
that  he  had  ascertained  the  night  before  that  McCali  did 
not  know  the  way  to  the  ranch,  and  not  knowing  the  way 
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himself  he  employed  Meadows  to  go  along,  drive  the  team, 
and  show  him  the  road.  About  one  hour  after  Meadows 
left  Eureka  with  the  team,  Gray  started  on  horseback,  and 
when  he  had  caught  up  with  the  team  rode  with  the  team- 
ster on  the  wagon  for  some  distance,  then  left  him  and  rode 
on  horseback  to  the  ranch.  The  next  morning  he  assisted 
the  driver  in  harnessing  and  hitching  up  the  team,  and 
during  the  day  Meadows  drove  the  team,  as  directed  by 
Gray,  and  while  Gray  was  engaged  in  sewing  sacks  and 
other  parties  were  filling  them  and  loading  the  wagons,  the 
officer  came  and  attached  the  team  as  the  property  of  Lock- 
wood  and  Davidson,  in  a  suit  brought  against  them  by 
Eeilly  and  Harrison,  attaching  creditors. 

From  this  brief  statement  of  the  evidence  offered  by  re- 
spondents, it  will  be  seen  that  the  facts  of  this  case  are  not, 
as.  is  claimed  by  appellants,  analogous  to  Hurlburt  v.  Bo- 
gardus,  for  there  the  property,  as  stated  in  the  opinion  of 
the  court,  "remained  in  charge  of  the  same  person,  at  the 
same  place,  and  was  used  in  the  same  manner  after  as  be- 
fore such  purchase."  (10  Oal.  518.)  Nor  similar  to  the 
case  of  Doak  y.  Brubaker,  where  *'the  cattle  were  left  where 
they  were  before  the  execution  of  the  mortgage,  and  under 
the  control  and  charge  of  the  same  herdsman."  (1  Nev. 
222.)  Here  actual  possession  was  taken  by  the  vendee.  It 
was  open  and  unequivocal,  substantial  and  continuous,  and 
was  not  taken  to  be  surrendered  back,  if  the  testimony  of 
respondents  was  true.  The  mere  fact  that  Gray  rode  on 
the  wagon  is,  as  was  argued  by  counsel,  of  but  little  signifi- 
cance. It  was  not,  of  itself,  such  an  act  as  was  calculated 
to  give  notice  to  third  persons;  so  the  mere  fact  of  assisting 
to  turn  the  wagon  around  the  next  day,  or  assisting  in  the 
loading  of  the  wagon,  were,  of  themselves,  of  but  little  im- 
portance. But  all  the  facts  and  circumstances  from  the 
time  of  the  purchase  must  be  considered  in  the  order  and 
manner  in  which  they  occurred,  and  when  this  is  done  it 
does  appear  that  Gray  exercised  such  acts  of  ownership  as 
is  usual  for  persons  who  own  that  species  of  property. 
Independent  of  the  reasons  assigned  by  Gray  for  the  em- 
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ployment  of  Meadows,  we  think  his  own  acts  tended  to 
give  notice  to  the  world  that  he  was  the  owner  of  tho  prop- 
erty. It  was  at  all  times,  after  the  purchase,  under  liis 
direction  and  control,  and  was  never  in  the  possession  of 
either  of  the  vendors;  in  fact,  it  was  shown  that  they,  being 
in  failing  circumstances,  had  fled  the  country  prior  to  the  levy 
of  the  attachment.  The  facts  of  this  case  bring  it  within  the 
rule  announced  m Stevens  v.  Irivin,  15  Cal.  504,  which  was  fol- 
lowed by  this  Court  in  Carpenter  v.  Clark,  2  Nev.  244.  See 
also  Ford  v.  Chambers,  28  Cal.  13;  Clutev.  Steele,  6  Nev.  335. 
The  instructions  and  charge  given  by  the  court  to  the  jury, 
against  which  appellants  make  no  objection,  were  as  favor- 
able to  appellants  as  the  law  would  warrant.  It  is  well  set- 
tled that  the  employment  of  the  vendor  in  a  subordinate 
capacity  is  only  colorable  and  not  conclusive  evidence  of 
fraud.  (GodcJiaux  v.  Mulford,  26  Cal.  324;  BilUngsly  v. 
WliUe,  59  Penn.  State,  466.)  Certainly  no  stronger  rule 
ought  to  be  adopted  against  the  employment  of  the  mere 
servant  of  the  vendor.  The  court,  in  Godchaux  v.  Mulford^ 
discussing  the  question  of  the  employment  of  the  vendor, 
said:  ''It  was  competent  for  the  defendants  to  prove  the 
fact  as  tending  to  show  that  there  had  been  no  actual  and 
continued  change  of  possession;  but  when  proved  it  did 
not  become  conclusive  of  that  question,  ^  ^  ^  Iq^j;,  only 
an  elemjent  of  proof  to  be  weighed  by  the  jury." 

We  think  there  was  sufficient  testimony  in  this  case  to 
preclude  the  court  from  declaring  the  sale  fraudulent  in 
law,  and  the  jury  to  whom  the  question  was  fairly  submit- 
ted, and  whose  province  it  was  to  decide,  found  that  it  was 
not  fraudulent  in  fact.  Upon  a  review  of  the  whole  case 
we  are  of  the  opinion  that  the  rulings  of  the  court  were 
correct. 

The  judgment  and  order  appealed  from  are  affirmed. 

Beatty,  J.,  dissenting: 

I  feel  obliged  to  dissent  from  the  opinion  and  judgment 
of  the  Court  in  this  case,  and  in  order  to  explain  the  grounds 
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of  my  dissent,  find  it  necessary  to  give  a  fuller  and  more 
particular  account  of  the  facts  proved  on  the  trial. 

It  is  to  be  borne  in  mind  in  this  connection  that  the  bur- 
den of  proof  was  on  the  plaintiffs  to  show  that  the  sale  was 
accompanied  by  an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  in  the  possession  of  the  things 
sold;  and  it  is  further  to  be  observed  that  all  the  circum- 
stances attending  this  sale  and  going  to  show  a  change  of 
possession  were  withi^  the  knowledge  9f  B.  T.  Gray,  one 
of  the  plaintiffs,  upon  whose  testimony  their  whole  case 
rests.  Testifying  in  his  own  behalf,  it  is  to  be  presumed 
that  he  told  every  material  circumstance  and  represented  it 
as  favorably  to  himself  as  the  truth  would  warrant.  It  is, 
therefore,  not  only  true  as  a  general  proposition,  but  espe- 
cially true  in  this  case,  that  we  are  bound  to  presume  that 
there  was  no  circumstance  at  all  calculated  to  manifest  a 
change  in  the  possession  of  this  property  beside  those  he 
has  told  us,  and  as  to  them  that  they  were  no  more  signifi- 
cant than  he  has  described  them.  Tested  by  these  prin- 
ciples of  interpretation  what  does-  the  case  of  plaintiffs 
amount  to? 

It  appears  that  the  vendors  of  the  property  in  contro- 
versy— Lockwood  and  William  Davidson — had  been  resid- 
ing for  a  period  of  more  than  eight  months  prior  to  the  sale 
on  a  ranch  in  the  neighborhood  of  Eureka,  engaged  in  the 
business  of  manufacturing  and  selling  charcoal.  Living 
with  them  and  in  their  employ  were  E.  Davidson,  brother 
of  William,  and  several  other  men.  The  mules,  wagons 
and  harness,  which  are  the  subject  of  this  litigation,  were 
used  in  hauling  charcoal  from  the  ranch  to  Eureka,  and 
were  in  the  immediate  charge  of  William  Meadows,  as 
driver  of  the  team,  for  some  time  prior  to,  and  up  to  and 
including  the  day  of  the  sale,  January  1,  1875.  What 
occurred  on  that  day  is  stated,  in  the  opinion  of  the  court. 
What  occurred  on  the  two  following  days  and  up  to  the 
time  of  the  levy  by  the  sheriff  will  be  more  particularly  ad- 
verted to  in  the  course  of  this  opinion. 

An  actual  change  in  the  possession  of  the  property  was 
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undoubtedly  shown,  for  Gray,  assisted  by  his  servant,  un- 
hitched it  and  put  it  in  a  corral.  But  that  was  as  long  as 
any  change,  outwardly  manifested,  continued,  for  during  the 
night  Gray  discovered  that  his  own  teamster  did  not  know 
the  road  to  the  coal  ranch,  to  which  he  was  obliged  to  send 
these  teams  (ten  mnles  and  three  wagons)  to  get  some  coal- 
sacks  included  in  his  purchase,  and  he  therefore  rehired 
Meadows  in  the  morning.  How  early  in  the  morning 
Meadows  was  again  in  charge  of  the  property  we  are  not 
told,  but  it  must  have  been  pretty  early,  for  he  left  town  by 
eight  or  nine  o'clock,  and,  as  it  would  have  been  a  material 
circumstance  in  Gray's  favor  if  he  or  any  person  other  than 
Meadows,  by  his  direction,  had  hitched  up  the  teams  that 
morning,  we  are  bound  to  infer,  from  his  silence  on  this 
point,  that  Meadows  himself  was  found  in  charge  of  the 
property  in  his  usual  capacity  the  very  first  thing  in  the 
■  morning.  If  such  was  the  case  there  was  nothing  but  a 
formal  interruption  to  the  employment  of  Meadows,  and 
no  change  whatever  in  the  employment  of  the  teams.  They 
arrived  in  Eureka  with  n  load  of  coal  on  the  1st  of  January, 
and  the  next  morning,  bright  and  early,  they  were  on  the 
road  back  to  the  same  coal  ranch,  in  charge  of  the  same 
driver,  and,  so  far  as  outward  appearances  would  indicate, 
and  as  the  event  proved,  on  the  usual  errand.  True,  they 
were  kept  in  a  corral  in  Eureka  during  the  intervening  night, 
but  that  would  equally  have  happened  if  there  had  been  no 
sale.  This  Court  may  be  allowed,  I  suppose,  to  know 
judicially  that  animals,  as  well  as  men,  are  usually  permit- 
ted to  rest  at  night.  Putting  them  in  a  corral,  therefore, 
was  no  interruption  to  their  employment.  And  how  long 
were  they  out  of  the  hands  of  Meadows?  So  far  as  the  tes- 
timony shows,  just  long  enough  to  be  unhitched  and  cared 
for  that  night,  for  if  he  hitched  them  up  as  usual  next  morn- 
ing— as  we  must  presume  he  did — and  if  it  was  not  usual 
for  him  to  sleep  with  them  at  night,  which  cannot  be  pre- 
sumed, then  he  was  out  of  his  usual  ostensible  relation  to 
the  property  only  while  Gray  and  McCall  were  driving  the 
teams  to  the  corral  and  unhitching  and  putting  them  in, 
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which  may  perhaps  have  been  an  hour.  To  proceed  with 
the  statement:  Meadows,  again  in  full  charge  of  the  teams, 
proceeds  as  usual  to  the  coal  ranch.  At  a  distance  of  ten 
miles  from  town  he  is  overtaken  by  Gray  on  horseback,  who 
hitches  his  horse  to  the  wagon  and  rides  on  the  wagon 
''some  distance."  He  then  remounts  his  horse  and  pro- 
ceeds to  Lockwood  and  Davidson's  cabin,  where  he  remains 
all  night.  Meadows  camps  with  the  teams  by  the  water  in 
the  creek  a  half  mile  from  the  house.  In  the  meantime,  on 
this  same  day — January  2 — Lockwood  and  William  David- 
son have  been  back  to  the  ranch,  turned  everything  over  to 
E.  Davidson,  including  some  coal  in  the  pits,  and  then  fled 
the  country.  During  the  night  of  the  2d  of  January,  Gray 
and  E.  Davidson  make  a  contract  for  the  hauling  of  David- 
son's coal  with  Gray's  (?)  teams.  On  the  morning  of  the 
3d  of  January,  Gray  goes  to  the  creek  and  "helps"  Mead- 
ows hitch  up  the  team.  Meadows  drives  to  the  coal-pits. 
There  Gray  ''helps"  him  turn  the  team,  and  gets  on  the 
wagons  and  throws  off  some  coal-sacks,  after  which,  with  E. 
Davidson  and  other  men  who  were  in  the  employ  of  Lock- 
wood  and  Davidson,  he  commences  filling  coal-sacks.  At 
this  point  the  sheriff  appears  and  makes  his  levy.  These  are 
the  whole  facts  of  the  case,  and,  in  my  opinion,  they  bring 
it  fully  within  the  principles  of  three  or  four  of  the  cases  in 
this  State  and  California,  the  authority  of  which  will  not 
be  questioned,  in  which  the  sale  has  been  declared  invalid 
as  a  legal  conclusion  from  facts  quite  as  strong,  and  in  one 
case  much  stronger,  in  favor  of  the  vendees. 

In  the  opinion  of  the  Court  it  is  held  that  the  cases  of 
Hurlburt  v.  Bogardus  (10  Cal.  518),  and  Doak  v.  Brubaker 
(1  Nev.  222),  are  not  authorities  in  point,  because,  and  only 
because,  in  those  cases  there  was  no  actual  change  of  pos- 
session to  begin  with,  while  in  this  case  there  clearly  was. 
But  I  consider,  notwithstanding  this  difference  in  the  cir- 
cumstances of  those  cases,  that  they  are  nevertheless  very 
clearly  and  decisively  in  point.  Two  things  must  concur  to 
give  validity  to  a  sale  of  personal  property:  there  must  be 
an  actual  change  of  possession,  and  that  actual  change  must 
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be  continued.  Now  if  we  know  what,  under  any  particular 
state  of  circumstances,  is  essential  to  be  done  in  order  to 
effect  the  actual  change  of  possession  required,  we  know 
equally  well  that  the  continuity  of  such  actual  change  is  at 
once  destroyed  if  everything  necessary  to  effect  it  is  undone 
immediately  afterwards.  This  proposition,  it  seems  to  me, 
cannot  be  denied,  and  applying  it  to  this  case,  I  say  that  if 
there  could  be  no  actual  change  in  the  possession  of  these 
mules  and  wagons  without  taking  them  out  of  the  hands  of 
Meadows  as  driver,  or  withdrawing  them  from  their  usual 
employment  of  hauling  coal  from  the  ranch  of  the  vendors, 
then  the  very  moment  they  were  put  back  into  the  hands  of 
Meadows  as  driver  and  put  to  their  former  use,  the  tempo- 
rary change  that  had  been  effected  was  at  an  end;  and  if  the 
duration  of  the  change  was  insufficient  in  law  the  verdict  in 
this  case  should  have  been  set  aside.  Now  it  follows,  as  I 
think,  clearly  and  undeniably  from  the  two  cases  referred 
to,  that  it  was  necessary,  in  order  to  change  the  possession 
of  this  property,  to  take  it  out  of  the  hands  of  Meadows  or 
to  put  it  to  some  different  employment  at  some  different 
place.  One  or  the  other,  if  not  both  of  these  things,  was 
essential.  I  have  shown  that  there  was  no  interruption  to 
the  usual  employment  of  the  teams,  and  that  substantially 
they  were  out  of  the  hands  of  Meadows  only  for  an  hour,  or 
at  most,  under  any  construction,  for  a  night. 

The  case  of  Hurlburt  v.  Bogardus  was  identical  with  this, 
except  that  the  driver  of  the  team  was  discharged  by  the 
vendor  and  hired  by  the  vendee  on  the  spot,  Mdthout  being 
sent  away  for  a  night  to  be  taken  back  in  the  morning,  and 
except  that  the  vendee  did  not  ride  a  short  distance  with 
him  next  day,  nor  help  him  hitch  up  or  turn  his  team  the 
day  following,  nor  help  others  to  load  his  wagon.  If  I  can 
show,  by  all  the  reason  of  the  authorities,  that  these  circum- 
stances are  of  no  significance,  as  I  think  I  can,  then  that 
case  is  in  point,  and  the  language  df  the  decision  applies  to 
this  case.  The  court  in  their  opinion  say:  ''In  this  case 
there  was  no  such  actual  and  continued  change  in  the  pos- 
session of  the  property  under  plaintiffs'  purchase  as  io  take 
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the  case  out  of  the  operation  of  the  statute  of  frauds.  It 
remained  in  charge  of  the  same  person,  at  the  same  place, 
and  was  used  in  the  same  manner  after  as  before  such  pur- 
chase." The  case  of  Doak  v.  Brubaker  was  essentially  the 
same.  There  the  property  was  cattle  running  at  large  upon 
a  range  and  in  charge  of  the  vendor's  herdsman.  The 
ierdsman  was  discharged  by  the  vendor,  employed  on  the 
spot  by  the  vendee  and  continued  in  charge  of  the  cattle. 
The  facts  were  not  the  same  as  here,  but  analogous,  and  the 
principle  upon  which  the  case  was  decided  embraces  this 
case  equally  with  that.  It  was  held  that  the  object  of  the  act 
in  question  is  to  secure  probity  and  fair  dealing,  and  for  that 
purpose  to  remove  opportunities  for  fraud;  and  the  court 
says:  "In  the  case  at  bar  no  act  was  done  which  would  in- 
dicate the  intention  of  the  parties  or  to  give  notice  to  the 
world  that  a  transfer  of  possession  had  taken  place.  The 
cattle  were  kept  where  they  were  before  the  execution  of  the 
mortgage  and  under  the  control  and  charge  of  the  same 
herdsman.  Had  there  been  a  change  in  the  herdsman,  that 
would  have  been  an  act  evidencing  the  change  of  property, 
and  would  probably  have  been  sufficient  to  have  effected  a 
delivery."  This  quotation  embodies  a  statement  of  the  per- 
vading, essential  principle  which  has  controlled  the  decision 
of  all  the  cases  in  California  and  this  State  since  Hurlburt  v. 
Bogardus  and  Stevens  v.  Irwin  (15  Cal.  503).  It  is  this:  To 
remove  opportunities  for  fraud,  the  change  of  ownership  must 
be  advertised  to  the  world  by  an  open,  manifest,  unequivocal 
change  in  the  possession  of  the  property  sold.  This  is  what 
is  said  in  Stevens  v.  Irivin — the  leading  case.  It  "must  be 
open  and  unequivocal,  carrying  with  it  the  usual  marks  and 
indications  of  ownership  by  the  vendee.  It  must  be  such  as  to 
give  evidence  to  the  world  of  the  claims  of  the  new  owner,''  The 
last  sentence,  which  I  have  italicized,  contains  the  whole 
doctrine  in  a  nutshell.  The-change  must  be  so  manifest  as 
to  give  notice  to  the  world  of  the  claims  of  the  new  owner. 
Those  who  have  been  accustomed  to  see  the  property  in  its 
relations  to  the  vendor  before  the  sale,  must  be  able  to  see 
in  its  situation  or  custody  or  employment  after  the  sale  un- 
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equivocal  evidence  of  the  ownership  of  the  vendee,  or  at 
least  a  change  of  ownership  from  the  vendor.  If  it  has 
been  in  the  immediate  possession  of  the  vendor  he  must 
relinquish  the  possession ;  if  it  has  been  in  the  hands  of  a 
servant  of  the  vendor,  that  servant  must  be  discharged  or 
the  property  must  be  employed  in  some  different  manner  or 
at  some  different  place.  And  this  change  of  status  mast 
continue  long  enough  to  impart  general  notice.  How  long 
it  must  continue  is  generally  a  question  of  fact,  but  if  it  has 
not  lasted  longer  ttan  one  whole  day  it  has  been  held  as 
matter  of  law  that  that  is  insufficient  (2  Wharton,  Penn. 
307;  6  Nev.  338-9),  and  I  venture  to  say  no  case  can  be 
found  holding  the  contrary. 

Judged  by  the  authority  of  Stevens  v.  Irivin  alone,  it 
seems  to  me  the  conclusions  of  the  Court  in  this  case  are 
erroneous;  but  it  happens  that  the  very  author  of  that 
opinion,  while  the  court  was  constituted  of  the  same  mem- 
bers, had  occasion  to  apply  its  principles  to  a  case  more 
nearly  resembling  this,  but  in  all  its  circumstances  immeas- 
urably stronger  in  favor  of  the  vendee.  I  allude  to  the  case 
of  Engles  v.  Marshall,  19  Gal.  320.  In  that  case,  at  the  close 
of  the  trial  in  the  district  court,  the  judge  instructed  the 
jury,  in  plain  terms,  to  find  a  verdict  for  the  defendants, 
because  the  evidence  did  not  show  a  delivery  and  change  of 
possession  of  the  property  sold.  This  instruction  was,  of 
course,  erroneous,  if  there  was  any  testimony  in  the  case 
tending  to  show  a  change  in  the  possession  of  the  property 
actual  and  continued  within  the  meaning  of  the  law.  (That 
there  was  an  immediate  delivery  was  not  disputed.)  The 
right  of  a  party  to  have  an  issue  of  fact  submitted  to  the 
jury  is  absolute  when  he  has  produced  any  evidence  tend- 
ing to  establish  it.  His  right  to  have  the  verdict  sustained, 
which  is  the  question  here,  is  not  absolute.  Consequently 
if  that  instruction,  taking  the  decision  from  the  jury,  was 
correct,  it  may  be  said  a  fortiori  the  court  could  not,  in 
the  exercise  of  a  legal  discretion,  have  refused  to  set  aside 
a  verdict  for  the  plaintiff  if  the  jury  had  been  allowed  to 
find  one. 
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Let  us  see  now  what  the  plaintiff  proved  in  that  case. 
He  proved  that  his  brother,  George  Engles,  and  one  Ham- 
ilton were  partners,  engaged  in  running  a  stage-line  between 
Sacramento  and  Marysville;  that  they  w,ere  equal  owners  of 
the  business  and  stock,  consisting  of  horses,  harness,  feed, 
and  a  stage.  This  stock  was  all  kept  on  the  road  and  at  two 
intermediate  stations.  On  the  26th  of  September  William 
Engles  purchased  the  interest  of  his  brother  George  for  a 
price  more  than  double  the  value  of  his  share  of-  the  mov- 
able property  (the  purchase  including  his  share  of  the 
business).  It  was  shown  that  before  the  sale  George  En- 
gles, the  vendor,  managed  the  business  of  the  firm,  pur- 
chasing supplies,  etc.  After  the  sale  Hamilton  took  his 
place,  and  was  the  active  manager  of  the  business  for  nearly 
three  months,  when  it  was  discontinued.  George  Engles, 
in  the  meantime,  had  ceased  to  have  any  real  or  ostensible 
connection  with  it.  On  the  day  of  the  sale,  George  and 
William  Engles  went  over  the  road  together;  all  of  the 
property  was  pointed  out  and  delivered  in  the  presence  of 
the  innkeepers  at  the  two  way-stations,  the  hostlers,  and 
the  driver  of  the  stage;  and  they,  as  well  as  the  agents  of 
the  line  at  Sacramento  and  Marysville,  were  notified  of  the 
change  of  proprietorship  and  retained  in  the  service  of  the 
new  firm  of  William  Engles  &  Co.  The  waybills  after  the 
sale  were  headed  William  Engles  &  Co.,  instead  of  Engles 
&  Co.,  as  before,  and  all  parties  dealing  wdth  the  firm  were 
notified  to  make  out  their  bills  to  William  Engles  &  Co. 
At  the  time  of  the  sale  William  Engles,  who  resided  in 
Stockton,  besides  going  over  the  road  to  receive  a  delivery 
of  the  property,  spent  two  or  three  days  in  Sacramento,  and 
his  purchase  was  the  subject  of  conversation  in  Ebner's 
Hotel.  (Ebner  was  one  of  the  attaching  creditors.)  There 
was  no  concealment  nor  attempt  at  concealment,  but  the 
driver,  hostlers,  and  agents  were  not  discharged,  and  the 
way-stations  were  not  moved.  Things  remained  in  this 
posture  until  December  16,  when  the  property  was  all  re- 
moved from  the  road,  divided,  and  put  in  a  stable  in  Sac- 
ramento, Hamilton's  on  one  side  and  William  Engles's  on 
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the  other.     That  night  it  was  seized  at  the  suit  of  the  cred- 
itors of  George  Engles. 

These  being  the  facts  assumed  to  be  true,  Judge  Baldwin 
says.  Field  concurring:  "Upon  examining  the  record  in 
this  case,  we  think  the  judge  below  did  not  err  in  instruct- 
ing the  jury  that  the  facts  showed  no  valid  sale,  for  want  of 
such  change  of  possession  of  the  property  in  controversy  as 
is  required  by  the  statute  of  frauds.  The  property  seems 
to  have  remained,  to  all  external  appearances,  in  the  same 
condition  in  which  it  was  before  the  sale,  with  nothing  to 
notify  third  persons  of  the  sale  or  of  the  claims  of  the  new 
owners."  He  then  quotes  the  opinion  in  Stevens  v.  IrwiUf 
and  adds:  "An  application  of  these  prii^ciples  to  the  evi- 
dence shows  that  the  case  of  the  plaintiff  is  within  the 
statute  of  frauds." 

This  shows  what  the  authors  of  the  decision  which  this 
Court  assumes  to  follow,  deemed  to  be  the  essence  and 
pith  of  the  doctrine  in  question,  and  the  facts  of  that  case 
show  what  they  considered  necessary  to  meet  its  require- 
ments. I  undertake  to  say  that  for  every  act  done  by  Gray 
in  this  case  to  manifest  to  the  world  a  change  of  ownership 
of  the  property  in  controversy,  two  acts  were  done  in  that 
case  of  more  publicity  and  of  greater  significance.  And  let 
it  be  observed,  particularly,  that  all  that  passed  between 
the  vendee  and  his  servants,  and  the  actual  notice  commu- 
nicated to  individual  third  parties,  though  they  were  more 
numerous  in  both  classes  in  that  case  than  in  this,  was  held 
to  be  no  notice  to  third  persons — the  meaning  of  the  rule 
being  that  such  notice  can  only  be  imparted  by  the  changed 
status  of  the  property  as  shown  in  its  situation,  or  custody, 
or  employment. 

This  Court,  then,  in  basing  its  decision  upon  the  authority 
of  Stevens  v.  Irwin,  must  put  a  construction  upon  that  opin- 
ion very  different  from  that  of  its  authors.  "Here,"  this 
Court  says,  "actual  possession  was  taken  by  the  vendee," 
which  I  admit;  but  that  "it  was  open  and  unequivocal, 
substantial  and  continuous,"  or  anything  but  formal  and 
temporary,  I  deny.     That  it  "was  not  taken  to  be  surren- 
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dered  back"  may  be  true,  but  this  was  equally  true  in  all 
the  cases  referred  to,  and  that  shows  that  it  proves  nothing. 
In  fact,  it  is  only  one  of  a  number  of  essentials,  and  it  is  a 
complete  non  sequitur  to  say  that  because  there  can  be  no 
change  when  it  is  wanting,  there  must  be  a  change  when  it 
is  present. 

What  is  said  by  the  Court  seems  to  imply  that  Gray's 
reasons  for  re-employing  Meadows  are  something  in  his 
favor;  but  I  submit  that  they  have  nothing  to  do  with  the 
question.  If  he  changed  the  possession  of  the  property 
openly  and  ostensibly,  he  needed  no  excuse;  if  he  did  not, 
nothing  would  excuse  him.  If  excuses  would  serve,  Engles 
and  Hamilton  had  much  more  substantial  ones.  To  have 
discharged  all  the  employees  about  the  business  of  a  daily 
stage  line,  and  moved  the  way-stations,  must  have  occa- 
sioned very  serious  loss  and  inconvenience,  and  was  a  much 
more  plausible  excuse,  moreover,  than  to  say  it  was  neces- 
sary to  send  a  team  of  ten  mules  and  three  wagons  twenty 
miles  into  the  country  for  a  few  coal-sacks,  and  that  no  one 
but  Meadows  could  find  the  way. 

The  Court  admits  that  the  acts  done  by  Gray,  after 
Meadows  was  put  back  in  charge  of  the  teams,  were  of 
little  importance  by  themselves,  as  evincive  of  his  claim  of 
ownership,  but  argues  that  they  have  some  factitious  im- 
portance by  reason  of  the  order  of  their  occurrence  and 
their  relation  to  the  temporary  displacement  of  Meadows. 
I  think  the  Court  might,  with  the  sanction  of  the  author- 
ities, very  safely  have  said  that  they  were  in  themselves  of 
no  importance  whatever.  Is  it  an  open  and  unequivocal 
act  of  ownership  to  ride  for  a  short  distance  on  a  lonely 
road  with  the  driver  of  a  wagon,  or  to  go  to  a  lonely  place 
and  "help"  to  hitch  up  a  team?  Would  any  one  who  knew 
that  Meadows  had  been  driving  those  teams  on  that  road, 
and  in  that  employment  for  the  vendors,  have  even  con- 
jectured that  Gray  was  a  purchaser  of  the  property,  if  he 
had  happened  to  see  him  taking  that  ride  or  helping  to 
hitch  up?  But  nobody  did  see  him,  and  nobody  know  of 
it,  or  had  an  opportunity  to  know  of  it,  except  Meadows,  and 
Vol.  X.— 28 
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his  knowledge  passes  for  nothing.  One  thing,  however, 
Gray  did  openly:  he  ** helped"  to  turn  the  team  at  the  coal- 
pits; which  means,  we  may  suppose,  that  at  the  request  or 
by  the  direction  of  Meadows,  he  led  the  mules  over  some 
difficult  ground.  Did  this  imply  that  Meadows  was  his 
servant?  I  think  rather  the  reverse.  As  to  his  helping  to 
fill  the  coal-sacks  and  load  the  wagon,  a  number  of  other 
men  were  engaged  with  him  in  that  work;  and  if  it  unequiv- 
ocally manifested  his  ownership  of  the  teams,  it  equally 
manifested  their  ownership,  which  is  absurd. 

Now,  how  did  these  acts,  of  no  importance  in  themselves, 
derive  any  importance  from  the  order  of  their  occurrence 
and  their  relation  to  a  temporary  change  in  the  custody  of 
the  property  with  which  they  had  no  visible  connection  nor 
any  connection  whatever,  except  in  the  memory  of  Gray 
and  Meadows?  I  confess  that  I  cannot  comprehend  it.  I 
can  understand  how  a  number  of  facts,  each  having  some 
probative  vahie,  may,  by  aggregation,  amount  to  satis- 
factory proof;  but  when  in  themselves  they  have  no  value 
whatever,  I  cannot  understand  how  they  can  acquire  an  ag- 
gregate value  by  any  amount  of  shuffling  or  combination. 
As  to  the  other  branch  of  the  proposition,  that  some  mys- 
terious influence  emanated  from  the  temporary  discharge 
of  Meadows — an  act  immediately  undone — and  imparted 
life  and  vigor  to  circumstances,  otherwise  meaningless,  in 
the  sight  of  the  world,  I  can  only  regard  that  as  a  new  and 
mistaken  application  of  the  text,  **  A  little  leaven  leavenetli 
the  whole  mass." 

But  the  Court  further  says  of  this  property:  "It  was  at 
all  times,  after  the  purchase,  under  his  (Gray's)  direction 
and  control,  and  was  never  in  the  possession  of  either  of 
the  vendors."  This  is  true,  but  the  first  part  of  the  propo- 
sition is  only  true  in  the  sense  that  his  servant  was  using  it 
according  to  directions  privately  communicated  to  him,  and 
the  whole  proposition  would  have  been  equally  true  in 
Engles  v.  Marshall,  or  Doak  v.  BrubaJcer.  And  it  migbt 
have  been  said  in  those  cases,  with  equal  truth,  that  the 
vendees  **  exercised  such  acts  of  ownership  as  is  usual  for 
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persons  who  own  that  species  of  property."  Cattle  owners 
usually  leave  their  flocks  in  charge  of  hired  herdsmen;  and 
stage  proprietors  usually  leave  the  driving  of  their  stages 
and  the  grooming  of  their  horses  to  drivers  and  hostlers.  I 
have  thus  endiBavored  to  show,  from  acknowledged  author- 
ities, that  every  single  reason  given  by  the  Coiirt  for  its  de- 
cision is  either  unfounded  or  inconclusive,  and  have  only  to 
say,  in  taking  leave  of  this  branch  of  the  case,  that  if  the 
acts  of  Gray  are,  as.  now  held,  open  and  unequivocal  evi- 
dences of  dominion  and  ownership,  it  is  very  important  that 
it  should  be  known,  and  I  am  doing  the  public  a  service  in 
calling  particular  attention  to  the  rule  of  law;  for  it  is  not 
in  this  class  of  cases  alone  that  it  may  be  found  applicable. 
Let  us  suppose,  for  instance,  that  John  Doe  is  driving  his 
own  team  along  the  public  road,  he  is  overtaken  by  Eichard 
Koe  on  horseback,  who  hitches  his  horse  to  the  wagon,  and 
rides  with  John,  not  merely  for  a  short  distance,  but  all 
day,  and  camps  with  him  at  night  in  sight  of  Jack  Stiles 
and  other  strangers.  In  their  presence,  Eichard  ** helps" 
John  unhitch  his  mules  at  night,  and  hitch  them  up  in  the 
morning;  he  helps  him  load  up  his  camping  outfit,  and 
straighten  out  his  team  on  the  road.  This  is  all  Gray  did, 
and  a  liberal  allowance  over.  Let  us  suppose,  at  this  point, 
that  John  steps  into  an  inn  for  a  moment  to  fortify  himself 
with  a  morning  dram,  leaving  Eichard  in  charge  of  the 
team.  While  he  is  gone,  Eichard  sells  and  delivers  it  to 
Jack  Stiles,  pockets  the  price,  mounts  his  horse  and  puts 
out  to  Wisconsin  on  the  track  of  Lockwood  and  Davidson. 
John  Doe  then  reappears  and  claims  his  team,  but  Jack 
Stiles  refuses  to  give  it  up.  John  sues  and  is  met  by  a 
plea  of  estoppel.  What  can  he  reply?  He  has  stood  silently 
by  and  seen  Eichard  Eoe  hold  himself  out  to  the  world  as 
his  master  and  the  owner  of  the  team.  If  he  has  not  been 
active  in  clothing  him  with  all  the  indicia  of  ownership,  he 
has  at  least  kept  silence  when  he  ought  to  have  spoken. 
Does  not  the  rule  apply  that  he  who  will  not  speak  when 
he  should,  shall  not  speak  when  he  would,  to  the  injury  of 
an  innocent  purchaser?    If  he  does  not  lose  by  the  same 
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rule  upon  which  Gray  prevails  here,  it  is  oaly  because  this 
is  one  of  those  rules  that  will  not  work  both  ways,  and 
which,  for  that  reason,  are  proverbially  poor  rules. 

As  to  the  case  of  Godchaux  v.  Malfordy  cited  by  the  Court, 
the  only  general  deduction  from  that  case  applicable  to  this 
is,  that  a  subsequent  employment  of  the  vendor  of  goods 
by  the  vendee,  in  the  subordinate  capacity  of  clerk  or  sales- 
man, is  not  absolutely  and  under  all  circumstances  incom- 
patible with  an  actual  and  continued  change  of  possession. 
All  that  was  actually  decided  was,  that  under  the  peculiar 
circumstances  of  that  case  it  might  be  left  to  the  Jury  to 
say  whether  the  change  of  possession  ^as  sufficiently  mani- 
fested. But  this  case  is  no  more  to  be  compared  to  that 
than  darkness  to  light.  There  the  sale  was  of  goods  in  a 
store,  and  a  lease  of  the  store.  Immediately  after  the  exe- 
cution of  the  papers,  Kraft,  the  vendor,  left  the  store  and 
the  town,  and  was  absent  three  weeks;  the  door  com- 
municating with  his  dwelling  was  closed  by  nailing  boards 
across  it;  his  sign  was  taken  down  and  replaced  by  that  of 
Godchaux  Brothers,  the  vendees,  over  the  front  of  the 
store,  and  Godchaux  and  his  clerks,  strangers  to  the  place, 
took  entire  charge.  At  the  expiration  of  three  weeks,  and 
after  all  these  acts,  so  well  calculated  to  manifest  a  change 
of  ownership,  Kraft  was  employed  as  a  clerk  in  the  store, 
but  under  Godchaux  and  along  with  another  of  his  clerks, 
who  both  remained  there  and  were  present  when  the  sheriff 
levied  his  attachment.  It  certainly  does  not  follow  that 
because  that  was  held  to  be  a  case  for  a  jury,  every  case 
must  be  left  to  a  jury;  and  Engles  v.  dlarshall  proves  the 
contrary.  Moreover,  it  does  not  follow,  as  the  Court  infer, 
that  if  the  vendor  may  be  employed  after  the  sale  in  a  sub- 
ordinate capacity,  therefore  and  a  fortiori  his  servant  may 
be  so  employed.  If  before  the  sale  the  vendor  is  in  a  posi- 
tion of  authority  and  control,  and  after  the  sale  is  mani- 
festly in  a  position  of  subordination  to  another,  that  of  it- 
self indicates  a  change  in  tlie  status  of  the  property;  but  if 
the  servant's  outward  and  ostensible  relation  to  the  property 
is  exactly  the  same  before  and  after  the  sale,  there  is  notli- 
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ing  to  indicate  such  change.  That  case  would  have  been 
like  this  if,  instead  of  doing  what  he  did,  Godchaux  had 
merely  locked  up  the  store  at  night  and  returned  the  key  to 
Kraft  in  time  to  open  it  at  the  usual  hour  next  morning, 
if  he  had  then  left  Kraft  in  the  apparently  sole  and  exclu- 
sive possession,  merely  dropping  in  casually  once  or  twice 
during  the  day  and  ''helping"  him  to  move  a  case  or  two 
of  goods. 

But  if  that  had  been  the  case,  I  venture  to  say  the  Court 
would  not  have  left  the  question  of  change  of  possession  to 
the  jury.  For  what  do  the  Court  say?  **  He  cannot  be  allowed 
to  remain  in  the  apparently  sole  and  exclusive  possession  of 
the  goods  after  the  sale,  for  that  would  be  inconsistent  with 
such  an  open  and  notorious  delivery  and  actual  change  as 
the  statute  exacts,  in  order  to  exclude  from  the  transaction 
the  idea  of  fraud.  But  if  it  be  apparent  to  all  the  world 
that  he  has  ceased  to  be  the  owner,  and  another  has  ac- 
quired and  openly  occupied  that  position;  that  he  has 
ceased  to  be  the  principal  in  the  charge  and  management  of 
the  concern  and  become  only  a  subordinate  or  clerk,  the 
reason  of  the  rule  announced  in  the  statute  is  satisfied." 

The  <3ase  of  Clute  v.  Steele  has  very  little  application  to 
this  case.  It  decides,  for  one  thing,  that  a  change  of 
possession  which  lasts  only  one  day  is  not  a  continued 
change,  and  so  far  is  against  the  plaintiffs  here.  But  it 
does  not  decide,  nor  even  touch  upon  the  point,  what  acts 
are  necessary  to  evidence  a  change  of  possession.  There 
was  no  question  in  that  case  that  Clute  had  been  in  the 
open,  notorious  and  exclusive  possession  of  the  property 
for  at  least  one  and  perhaps  two  days  before  a  suit  was 
commenced  or  an  attachment  issued. 

The  case  of  Ford  v.  Chambers  differs  from  this  in  many 
particulars,  and  especially  in  this  fact,  upon  which  the  Court 
in  their  opinion  lay  particular  stress,  that  the  vendee  took 
the  actual  and  ostensible  control  of  the  store,  selling  goods 
to  customers  and  giving  orders  to  the  clerks,  who,  the  Court 
say,  manifestly  acted  under  his  orders.  But  it  differs  in 
another  most  important  particular.     When  the  sheriff  came 
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with  his  execution,  Ford,  the  vendee,  was  in  the  store  in  a 
position  of  manifest  authority  and  control,  and  he  notified 
the  sheriff  that  he  was  the  owner  of  the  goods,  and  forbade 
the  levy.  This  brings  to  view  the  most  pregnant  circum- 
stance in  this  case.  Gray  was  present  when  the  sheriff 
levied  upon  these  goods.  What  more  natural,  if  he  was  the 
bona  Jide  owner,  than  that  he  should  have  said  so  then? 
What  more  unnatural  than  that  he  should  have  stood  silent? 
Was  it  not  to  be  expected  that  he  would  then  have  come 
forward  and  said:  **This  is  not  the  property  of  Lockwood 
and  Davidson;  I  purchased  and  paid  for  it  two  days  ago. 
It  is  here  in  charge  of  my  servant  and  in  obedience  to  my 
directions?"  But  no.  His  lips  were  sealed;  he  was  dumb. 
Not  a  murmur  of  protest  escaped  him.  Having  by  his  own 
culpable  act,  in  keeping  the  appearance  of  the  property 
unchanged,  lulled  the  creditors  of  the  vendors  in  false 
security  long  enough  to  give  the  vendors  a  fair  start  to  Wis- 
consin with  their  ill-gotten  gains,  it  might  have  been  sup- 
posed that,  when  a  word  would  perhaps  have  kept  the  cred- 
itors from  incurring  further  loss  and  expense,  he  would 
have  spoken  it.  But  he  did  not;  and  having  helped  to  de- 
fraud Keilley  and  Harrison  of  their  debt  he  now  asks  that 
they  be  mulct  in  costs  and  damages.  The  whole  case,  from 
beginning  to  end,  is  a  perfect  illustration  of  the  necessity  of 
the  law  and  the  importance  of  enforcing  it  strictly.  Con- 
strued as  it  has  been  in  this  case,  ifc  is  reduced,  in  my 
opinion,  to  a  state  in  which  there  will  be  none  so  poor  to 
do  it  reverence;  no  capacity  too  mean  and  no  artifice  too 
shallow  for  evading  it. 

I  think  the  judgment  should  be  reversed. 
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J.  S.  DICKSON  ET  AL.,  Kespondents,  v.  DANIEL  G. 
COKBETT,  Appellant. 

Appeaii— FoBECLOSUBE  OF  MECHANIC'S  LiEN. — Where  A  suit  to  foreclose  a 
mechanic's  lien  is  brought  in  a  justice's  court  and  appealed  to  the  dis- 
trict court:  Hddt  that  an  appeal  lies  from  the  district  court  to  the  Su- 
preme Court. 

Motion  to  dismiss  appeal. 

The  facts  are  stated  in  the  opinion. 

B.  M.  Clarke,  for  Eespondents. 

The  justice's  court  had  jurisdiction  to  try  the  cause. 
(Const.,  Art.  VI,  Sec.  8;  1  Comp.  L.,  Sec.  137.) 

The  district  court  has  final  appellate  jurisdiction  in  all 
cases  arising  in  justices'  courts.  (Const.,  Art.  VI,  Sec.  6; 
23  Cal.  114  458;  42  Id.  35;  5  Id.  43.) 

Thomas  H,  Wells  and  T.  W.  W.  Davies,  for  Appellant. 

I.  Although  the  Constitution,  Art.  VT,  Sec.  8,  gives  the 
legislature  express  power  to  confer  upon  the  courts  of  jus- 
tice of  the  peace  **  jurisdiction  concurrent  with  the  district 
courts  of  actions  to  enforce  mechanics'  liens  wherein  the 
amount  (exclusive  of  interest)  does  not  exceed  three  hun- 
dred dollars,"  and  the  legislature  in  the  mechanic's  lien  law 
(Stats.  1875,  122)  has  conferred  such  concurrent  jurisdic- 
tion, still,  if  such  a  case  be  begun  in  a  justice's  court,  and 
appealed  to  a  district  court,  the  right  of  appeal  from  the 
district  court  to  the  Supreme  Court  exists.  If  it  does  not, 
it  is  simply  because  the  action  was  instituted  in  a  justice's 
instead  of  a  district  court;  there  being  constitutionally  con- 
current jurisdiction,  and  the  plaintiff  having  the  right  to 
elect,  on  commencing  his  action,  in  which  of  said  courts  it 
will  be.  As  a  logical  sequence,  he  cannot,  by  electing  to 
begin  in  a  justice's  court,  thereby  deprive  the  defendant  of 
the  right  he  would  have  had  to  appeal  to  the  Supreme 
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Court,  bad  the  suit  been  begun  in  the  district  court  instead 
of  in  the  justice's  court. 

II.  Had  this  suit  been  originally  brought  in  the  district 
court,  could  either  party  thereto,  against  whom  a  final  judg- 
ment was  given,  have  appealed  therefrom  to  the  Supreme 
Court?  We  think  he  most  certainly  could;  and  we  base 
our  conclusions  on  the  following  authorities  and  reasoning: 
The  fourth  section  of  the  sixth  article  of  the  Constitution 
provides  that  **the  Supreme  Court  shall  have  appellate 
jurisdiction  in  all  cases  in  equity."  This  is  an  equity  case. 
(See  7  Cal.  388;  5  Cal.  279;  23  Cal.  147.)  It  is  speciaUy 
so,  as  it  is  an  action  in  rem  as  well  as  in  personam.  (23  Cal. 
457.) 

But  the  same  section  of  the  Constitution  last  above  cited, 
after  specifically  enumerating  certain  cases  ''included  in 
the  general  subdivisions  of  law  and  equity,  "in  all  of  which 
it  confers  upon  the  Supreme  Court  appellate  jurisdiction, 
adds  to  said  enumeration  and  gives  the  same  jurisdiction  io 
the  Supreme  Court,  also,  in  all  other  civil  cases  not  in- 
cluded in  the  general  subdivisions  of  law  and  equity. 

.  By  the  Court,  Beatty,  J. : 

This  is  an  action  to  foreclose  a  mechanic's  lien,  involving 
less  than  three  hundred  dollars,  originally  commenced  in 
a  justice's  court,  appealed  to  the  district  court,  and  ap- 
pealed from  the  district  court  to  this  court.  A  motion  is 
now  made  to  dismiss  the  appeal  upon  the  ground  that  it  is 
not  within  our  jurisdiction. 

The  Constitution  (Art.  VI,  Sec.  4)  confers  upon  this 
Court  appellate  jurisdiction  in  all  cases  in  equity,  in  certain 
enumerated  cases  at  law,  and  also  in  all  other  civil  cases 
not  included  in  the  general  subdivision  of  law  and  equity. 
The  action  to  foreclose  a  mechanic's  lien  is  certainly  a  civil 
case,  and  if  it  is  not  a  case  at  law  within  the  meaning  of 
that  term  as  used  in  the  Constitution  it  necessarily  must 
fall  within  one  of  the  other  two  classes  of  cases  in  which 
this  Court  has  appellate  jurisdiction.  Is  it  then  a  case  at 
law?     We   think   clearly  not.     Whether  it  be  considered 
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with  respect  to  the  right  or  the  mode  of  its  enforcement  by 
special  and  summary  proceedings,  it  bears  no  analogy  to 
the  cases  which  belonged  to  the  jurisdiction  of  the  law 
courts.  Both  the  right  and  the  remedy  are  more  analogous 
to  the  rights  and  remedies  enforced  and  administered  by 
the  court  of  chancery.  In  California,  in  view  partly  of  the 
peculiar  language  of  their  Constitution,  it  has  been  held  to 
be  a  special  case  not  included  under  either  designation  of 
"case  at  law"  or  "case  in  equity."  (23  Cal.  144,  458.)  It 
makes  no  difference  really  in  the  decision  of  this  motion 
whether  it  is  held  to  be  a  special  case  or  a  case  in  equity, 
for  this  Court  would  have  jurisdiction  in  either  event.  It 
would  seem,  however,  that  the  framers  of  the  Constitution 
regarded  and  treated  it  as  a  case  in  equity,  for  in  providing 
that  the  legislature  may  confer  upon  justices'  courts  a  juris- 
diction concurrent  with  that  of  the  district  courts  in  the 
action  to  foreclose  mechanics'  liens  when  the  amount  in- 
volved does  not  exceed  three  hundred  dollars  (Art.  VI, 
Sec.  8),  they  clearly  imply  that  jurisdiction  in  such  cases 
has  been  conferred  upon  the  district  courts,  and  the  district 
courts  have  no  jurisdiction  of  cases  involving  demands  of 
three  hundred  dollars  or  under  except  in  equity  cases; 
hence  this  must  have  been  regarded  as  an  equity  case.  But 
if  this  is  not  so,  it  can  only  follow  that  it  is  a  special  case, 
and,  therefore,  that  appellate  jurisdiction  is  conferred  upon 
this  Court  irrespective  of  the  amount  involved.  This,  how- 
ever, does  not  end  the  question;  for  in 'section  6  of  the  same 
article  of  the  Constitution  it  is  provided  that  the  district 
courts  shall  have  final  appellate  jurisdiction  in  cases  arising 
in  justices'  courts.  Now  as  this  case  did  arise  in  a  justice's 
court,  and  that  by  virtue  of  a  law  enacted  in  pursuance  of 
an  express  provision  of  the  Constitution,  it  would  seem  that 
the  district  court  has  appellate  jurisdiction,  and  that  its 
jurisdiction  is  final.  If  so,  this  Court  has  no  jurisdiction, 
and  two  clauses  of  the  Constitution  are  brought  into  direct 
conflict.  In  order  to  reconcile  this  conflict,  we  might  say 
that  the  ^nal  appellate  jurisdiction  of  the  district  courts, 
in  cases  arising  in  justices'  courts,  does  not  ex  vi  termini 
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embrace  all  such  cases;  but  without  resting  our  conclusion 
upon  that  ground,  and  admitting  an  irreconcilable  conflict 
between  the  two  provisions,  we  think  there  are  good  reasons 
for  resolving  the  doubt  in  favor  of  our  jurisdiction.  In 
the  first  place,  we  would  be  sustained  by  the  judgment  of  a 
co-ordinate  branch  of  the  government.  The  legislature  has 
provided  for  appeals  from  the  district  court  in  cases  brought 
into  that  court  by  appeal,  which  implies  that  its  appellate 
jurisdiction  is  not  final  in  all  cases.  (See  1  Comp.  L.,  Sec. 
1391.) 

In  the  second  place,  our  decision  would  be  in  favor  of  in- 
stead of  denying  a  remedial  procedure.  In  the  third  place, 
we  should  avoid  the  apparently  absurd  consequence  involved 
in  the  opposite  conclusion,  that  our  jurisdiction  depends 
upon  the  choice  of  the  plaintiff  in  the  case  whether  to  com- 
mence his  action  in  the  district  court  or  before  a  justice  of 
the  peace.  Neither  of  these  reasons,  perhaps,  is  of  much 
weight;  but  taken  together,  and  with  nothing  to  oppose 
them,  they  seem  to  be  sufficient  to  turn  the  balance. 

The  motion  to  dismiss  the  appeal  is  denied. 
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[No.  763.] 

THE  STATE  OP  NEVADA,  Kespondent,  v.  JAMES 
DEEST,  Appellant. 

Indictment — Objections  to  Fobm  waived  by  Failubb  to  Demub. — Where 
an  indictment  for  grand  larceny  charged  defendant  with  stealing  * '  one 
jewelry-box,  containing  two  gold  watches  and  chains,  of  the  value  of 
three  hundred  dollars;  all  of  said  property,  viz.,  the  jewelry-box  and 
its  contents,  was  of  the  value  of  four  hundred  and  fifty  dollars,  of  the 
goods  and  chattels  of  one  J.  Jacoby:  **  Ueldf  that  an  objection  that  the 
charge  of  stealing  the  box  containing  watches  and  chains  is  not  a  charge 
of  stealing  the  watches  except  by  way  of  inference,  is  correct;  but  the 
objection  goes  to  the  form  and  not  to  the  substance  of  the  allegation, 
and  is  waived  by  a  failure  to  demur. 

Indictment  not  Demubred  to — When  Sufficient. — Held,  that  it  could  be 
implied  by  fair  and  reasonable  intendment,  from  the  allegations  of  the 
indictment,  that  the  defendant  is  charged  with  stealing  the  watches  and 
chains;  that  a  man  cannot  steal  a  box  containing  a  watch  which  is  the 
property  of  the  owner  of  the  box  without  stealing  the  watch. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial 
District,  Elko  County. 

The  facts  are  stated  in  the  opinion. 

B.  E.  BigeloWy  for  Appellant. 

The  indictment  is  fatally  defective.  It  does  not  in  direct 
language  charge  the  commission  of  any  offense  whatever. 
The  most  favorable  construction  that  can  be  given  it  is  that 
it  charges  the  larceny  of  a  jewelry-box;  but  nowhere  is 
there  any  allegation  that  the  box  was  of  any  value  except  in 
connection  with  other  articles,  which  we  respectfully  sub- 
mit the  defendant  is  not  charged  with  stealing. 

The  allegation  is,  that  defendant  stole  **one  jewelry-box 
containing  two  gold  watches,"  etc.,  but  it  does  not  say  that 
he  stole  the  watches,  or  any  of  the  other  jewelry.  It  may 
be  argued  that  if  defendant  stole  the  box,  and  the  box  con- 
tained the  jewelry,  that  ho  must  have  stolen  the  jewelry, 
but  the  conclusion  does  not  necessarily  follow  the  premises, 
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and  even  if  it  did,  the  indictment  would  still  be  bad,  be- 
cause it  is  argument  instead  of  positive  allegation.  The 
commission  of  a  crime  must  be  charged  positively  and  not 
argumentatively.  (People  v.  Logan,  1  Nev.  110;  1  Bish. 
Crim.  Pro.,  Sec.  503;  Com.  v.  T/ie  Proprietors,  9  Pick.  142; 
Com.  V.  Bolkom,  3  Pick.  281.) 

J.  B.  KUtrelly  Attorney-Ckneral,  for  Respondent. 

By  the  Court,  Beatti,  J. : 

The  defendant  was  convicted  of  grand  larceny  upon  an 
indictment  which  charged  him  with  stealing  **  one  jewelry- 
box,  containing  two  gold  watches  and  chains,  of  the  value 
of  one  hundred  and  fifty  dollars;  also,  a  large  lot  of  jewelry, 
consisting  of  finger-rings,  ear-rings,  pins  and  chains,  of  the 
value  of  three  hundred  dollars;  all  of  said  property,  viz., 
the  jewelry-box  and  its  contents,  was  of  the  value  of  four 
hundred  and  fifty  dollars,  of  the  goods  and  chattels  of  one 
J.  Jacoby,"  etc. 

On  the  trial,  he  objected  to  evidence  of  the  value  of  the 
watches  and  chains  upon  the  grounds  that  the  indictment 
did  not  state  facts  sufficient  to  constitute  an  ofifense,  and 
that  it  did  not  charge  a  larceny  of  the  watches  and  chains. 
His  objection  was  overruled;  he  excepted  to  the  ruling  and 
assigns  it  as  error. 

The  argument  in  support  of  the  assignment  is  that  a 
charge  of  stealing  a  box  containing  watches  is  not  a  charge 
of  stealing  the  watches,  except  by  way  of  inference,  which 
is  not  sufficient.  This  position  is  no  doubt  correct,  but  the 
objection  goes  to  the  form  and  not  to  the  substance  of  the 
allegation,  and  is  waived  by  a  failure  to  demur. 

In  Logan's  case  (1  Nev.  110),  which  is  relied  on  by  appel- 
lant, it  will  be  observed  there  was  a  demurrer  to  the  indict- 
ment. In  a  later  case— that  of  OTlaherty  (7  Nev.  157-8) 
— it  was  held,  that  where  no  objection  is  made  to  the  in- 
dictment before  judgment,  it  is  sufficient  if  the  requisite 
facts  can  be  implied  from  the  allegations  on  the  record  by 
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fair  and  reasonable  intendment.  Can  it  be  implied,  then,  by 
fair  and  reasonable  intendment  from  the  allegations  of  this 
indictment  that  the  defendant  is  charged  with  stealing  the 
watches  and  chains  ?  We  think  it  is  necessarily  implied.  A 
man  cannot  steal  a  box  containing  a  watch  which  is  the 
property  of  the  owner  of  the  box  without  stealing  the  watch. 

The  cases  cited  from  Massachusetts  are  not  in  point,  for 
two  reasons.  In  the  first  place,  the  Massachusetts  bill  of 
rights  entitles  a  defendant  to  have  his  offense  ** fully  and 
plainly,  substantially  and  formally  described  to  him,"  while 
our  Constitution  does  not  require  formality  of  statement, 
and  the  statute  expressly  dispenses  with  it.  In  the  second 
place,  both  of  the  cases  relied  on  (9  Pick.  142,  and  3  Pick. 
281)  are  decided  upon  the  ground  that  the  necessary  facts 
cannot  be  implied  from  the  allegations  of  the  indictments. 
In  one  it  is  held,  that  having  a  license  to  keep  an  inn  does 
not  imply  that  the  holder  keeps  an  inn.  In  the  other,  an 
allegation  that  a  man  has  not  constructed  a  draw  to  his 
bridge,  is  held  not  to  imply  that  he  has  any  bridge;  in  both 
of  which  conclusions  we  should  readily  agree. 

We  think  there  was  no  error  in  the  ruling  of  the  court, 
and  the  judgment  is  affirmed. 


[No.  710.] 

WILLIAM  KEHOE  et  al.,  Appellants,  v.  J.  L. 

BLETHEN  et  al.,  Eespondents. 

Wbitten  Instkitments  eelatino  to  the  same  Subject-matteb — How  CON- 
BTBUED. — It  is  nn  established  rule  of  oonstructiou  that  when  two  written 
instruments  are  connected  by  a  reference  of  one  to  the  other,  that  they 
are  to  be  taken  and  construed  as  parts  of  an  entire  transaction,  and  the 
recitals  in  the  one  may  be  explained  or  corrected  by  a  reference  to  the 
other. 

Idem. — If  a  written  instrument  refers  to  a  prior  written  contract,  and  con- 
tains recitals  of  its  subject-matter,  and  there  appears  to  be  a  variance 
between  such  recitals  and  the  recited  contract,  the  recitals  are  to  be  ex- 
plained and  corrected  by  the  contract  to  which  the  reference  is  made. 

Idem. — In  construing  the  agreements  set  out  in  the  opinion :  lleld,  that  the 
subsequent  agreement  was  a  modification  of  the  first,  and  evidently  pro- 
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ceeded  from  a  failure  on  the  part  of  the  defendants  to  comply  with  the 

terms  thereof;  that  when  the  two  instruments  are  taken  and  read 

together,  a  sufficient  consideration  to  support  the  defendant's  promise 

is  clearly  manifest. 
AppKAii— When  it  mat  bb  Taken.— Section  330  of  the  Civil  Practice  Act 

(Stat.  1869,  248)  authorizes  an  appeal  to  be  taken  from  a  final  judgment 

in  an  action  or  specialproceedlng. 
Judgment — When  Final. — A  judgment,  when  pronounced  by  the  court,  is 

as  final  as  when  it  is  entered  and  recorded  by  the  clerk,  as  reqnired  by 

statute. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

Robert  M.  Clarkey  for  Appellants. 

i.  A.  Buckner  and  Harris  dc  Coffin,  for  Bespondents. 

I.  The  demurrer  takes  but  the  one  statutory  objection, 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  latter  specification  presents,  as 
we  think,  the  central  point  upon  which  successful  resistance 
to  the  recovery  sought  can  be  made.  Upon  that  specifica- 
tion we  rely  more  particularly;  and  as  to  the  second  agree- 
ment set  forth  in  the  complaint,  we  urge,  that  it  does  not, 
when  considered  by  itself,  import  any  consideration  which 
can  in  a  legal  sense  make  the  obligation  therein  acknowl- 
edged of  binding  ejBfect.  The  former  portion,  or  preamble, 
recites  nothing  more  than  such  matters  as  were  supposed 
by  the  parties  signing  it  to  be  of  sufficient  inducement  to 
the  written  but  otherwise  unsupported  promise  to  pay 
money. 

No  averments  or  recitals  elsewhere  contained  in  the  com- 
plaint supply  this  want  of  consideration.  The  contem- 
plated sale  of  the  eight  hundred  cords  of  wood  from  appel- 
lants to  respondents  can  certainly  not  ajBford  any  basis  for 
the  recovery  here  sought,  nor  any  intelligible  basis  or  legal 
consideration  for  the  written  promise,  or  acknowledgment 
of  obligation  to  pay  money,  nor  is  there  any  such  pretense 
oi  plea. 
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The  nature  and  scope  of  the  action  is  simply  the  seeking 
of  a  recovery  upon  the  basis  of  a  voluntary,  unsupported 
promise,  or  acknowledgment  of  obligation  to  pay  money. 
No  damage  is  shown  to  have  legally  resulted  through  the 
alleged  breach.  It  is  not  even  intimated  that  the  amount 
sued  for  was  agreed  upon  by  the  parties  to  this  action  as 
liquidated  damages  upon  the  failure  by  respondents  to  make 
the  purchase  of  and  pay  for  the  wood.  Any  such  inference 
is  rebutted  by  the  wording  of  the  last  written  agreement. 

This  extraordinary  agreement  is  upon  the  face  of  it  void, 
under  the  statute  of  frauds.  It  purports  to  make  the  re- 
spondents primarily  liable  to  the  Carson  River  Wood  Com- 
pany for  the  debt  or  obligation  of  the  appellants,  while  no 
consideration  is  stated  in  support  of  the  promise. 

The  failure  of  a  cause  of  action  upon  the  ground  of  want 
of  consideration  in  support  of  the  alleged  promise,  can  in 
this  case  be  as  well  taken  advantage  of  by  demurrer  as  by 
answer,  for  the  plaintiffs  have,  ex  industria,  gone  fully  into 
detail,  as  well  of  matters  unfavorable  as  favorable  to  them; 
and  the  utter  want  of  consideration  clearly  appears  upon 
the  face  of  the  complaint.  The  demurrer  was  therefore 
properly  sustained. 

II.  The  appeal  is  taken  as  well  from  the  judgment  as 
from  the  order  sustaining  the  demurrer.  It  is  doubtful 
whether  the  record  discloses  the  existence  of  any  judgment. 
The  appeal  is  in  that  particular,  therefore,  premature. 

in.  The  memorandum  form  of  judgment  is  not  signed  or 
attested  by  judge  or  clerk,  nor  does  it  bear  any  file  marks. 
No  error,  therefore,  appears  to  the  injury  of  appellants, 
although  the  form  purports  to  be  in  favor  of  those  of  the 
defendants  who  have  never  been  served  or  appeared  in 
court,  as  well  as  in  favor  of  the  respondent  Blethen.  The 
record  should,  therefore,  as  to  this  appeal,  stand  unmodified. 

By  the  Court,  Earll,  J. : 

This  action  was  instituted  against  J.  L.  Blethen,  Daniel 
McPhail  and  William  Delaney,  to  recover  the  sum  of  $1305, 
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alleged  to  be  due  from  the  defendants  to  the  plaintiffs  upon 
a  special  written  agreement. 

The  defendant  Blethen,  who  was  the  only  defendant 
served  with  the  summons,  demurred  to  the  complaint  on  the 
general  ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  but  the  demurrer  pro- 
ceeds to  specify  wherein  the  complaint  is  insufficient,  as 
follows:  "It  states  an  agreement  of  the  plain tiflfs  with  the 
defendants  to  sell  to  the  defendants  eight  hundred  cords  of 
wood  for  $2718,  to  be  paid  for  in  twenty  days  after  it  was 
delivered  in  Empire  City,  in  said  county,  with  also  a  con- 
ditional addition  of  the  cost  of  driving  and  banking  to  he 
added;  but  the  complaint  shows  the  condition  of  the  sale 
(payment  in  twenty  days  after  delivery  of  the  wood)  was 
not  performed  by  the  defendants." 

**The  subsequent  agreement  of  the  defendants  that  if  the 
plaintiffs  should  pay  the  charges  for  driving  and  banking 
said  wood,  they  would  reimburse  the  plaintiffs  in  all  sums 
so  paid,  was  a  promise  without  any  consideration,  and  null 
and  void." 

The  district  court  sustained  the  demurrer  and  rendered 
judgment  against  the  plaintiffs  for  costs,  from  which  judg- 
ment the  plaintiffs  appeal  to  this  Court. 

There  are  two  written  agreements  copied  into  the  com- 
plaint and  made  a  part  thereof,  both  of  which  relate  to  the 
same  subject-matter.  The  first  bears  date  June  16,  1874, 
and  the  second  November  7  of  the  same  year. 

The  substance  and  legal  effect  of  the  first  instrument  may 
be  briefly  stated  thus:  The  defendants,  for  and  in  consid- 
eration of  the  sum  of  two  thousand  seven  hundred  and 
eighteen  dollars,  in  gold  coin,  to  them  in  hand  paid,  sold  to 
the  plaintiffs  eight  hundred  cords  of  wood,  which  wood,  at 
the  time  of  the  sale,  was  at  Blethen's  ranch  No.  2,  on  "Wolf 
Creek,  in  Alpine  County,  State  of  California,  and  agreed  to 
transport  the  same  from  said  ranch  to  Empire  City,  State  of 
Nevada,  as  soon  thereafter  as  the  drive  for  that  year  would 
permit,  and  to  pay  all  taxes  then  existing  on  said  wood,  and 
to  pay  all  charges  and  expenses  which  should  or  might  be 


Jan.  1876.]  Kehoe  v.  Blethen.  449 

Opinion  of  the  Court — Earll,  J. 

incurred  in  the  transportation  thereof.  It  was  further  stip- 
ulated that  if  the  defendants  should,  within  twenty  days 
after  the  arrival  of  the  wood  at  Empire  City,  repay  or  cause 
to  be  repaid  to  the  plaintiffs,  the  said  sum  of  two  thou- 
sand seven  hundred  and  eighteen  dollars  in  gold  coin,  the 
title  to  the  wood  should  revest  in  the  defendants;  but  if 
they  failed  to  pay  the  same  within  the  twenty  days,  they 
were  to  deliver  the  wood  to  the  plaintiffs. 

The  complaint,  after  alleging  that  the  defendants  caused 
the  wood  to  be  transported  to  Empire  City,  according  to 
the  terms  of  the  contract,  proceeds  as  follows:  ** That  on 
or  about  the  first  day  of  October,  a.  d.  1874,  and  more  than 
twenty  days  before  this  action,  said  wood  arrived  at  said 
Empire  City  in  charge  of  the  Carson  Eiver  Wood  Com- 
pany, a,  corporation;  which  corporation  held  said  wood  for 
charges,  to  wit,  thirteen  hundred  and  five  dollars,  due  to 
them  for  driving  and  banking  the  same,  and  refused  to  sur- 
render such  possession  or  deliver  said  wood  or  any  part 
thereof  until  said  charges  had  been  fully  settled  and  paid. 
That  after  said  wood  arrived  at  said  Empire  City,  to  wit, 
more  than  twenty  days  thereafter,  the  plaintiffs  demanded 
of  the  defendants  that  they  comply  with  the  terms  of  said 
contract  and  perform  the  covenants  thereof  on  their  part, 
by  paying  said  sum  of  twenty-seven  hundred  and  eighteen 
dollars  in  gold  coin,  or  by  delivering  to  them  the  said  wood 
as  agreed,  which  demand  the  defendants  neglected  and 
refused  to  perform.  ^  *  *  That  afterwards,  to  wit,  on 
the  7th  day  of  November,  A.  d.  1874,  the  defendants  and 
each  of  them  surrendered  in  writing  all  their  and  each  of 
their  claim  in  and  to  said  wood  to  the  plaintiffs,  ^  ^  * 
and  in  said  writing,  of  which  the  following  is  a  true  copy — 
*  Whereas,  on  the  16th  day  of  June,  1874,  the  undersigned 
contracted  with  William  Kehoe  and  Thomas  Tully  for  eight 
hundred  cords  of  wood,  and  agreed  to  pay  therefor,  within 
twenty  days  after  the  wood  so  purchased  should  arrive  at 
Empire  City,  Nevada,  the  sum  of  two  thousand  seven  hun- 
dred and  eighteen  dollars,  gold  coin,  or  in  default  of  said 
payment  to  surrender  and  redeliver  said  wood  to  said  Wil- 
VoL.  X.— 29 


450  Kehoe  v.  Blethen.  [Sup.  Ct. 

Opinion  of  the  Court— Earll,  J. 

liam  Kehoe  and  Thomas  TuUy;  and  whereas  said  wood  has 
arrived  at  Empire  City,  Nevada,  and  more  than  twenty  days 
have  elapsed  since  such  arrival;  and  whereas  the  under- 
signed have  failed  and  neglected  to  pay  said  two  thousand 
seven  hundred  and  eighteen  dollars  or  any  part  thereof: 
now,  therefore,  in  consideration  of  the  premises,  we,  the 
undersigned,  hereby  surrender  and  relinquish  all  of  our  and 
each  of  our  right  to  and  interest  in  said  wood,  whether 
under  contract  or  otherwise,  and  do  hereby  authorize  and 
direct  the  Carson  Eiver  Wood  Company  and  all  persons 
holding  or  claiming  said  wood,  to  deliver  the  same  to  said 
William  Kehoe  and  Thomas  Tully,  free  of  all  charges  for 
driving  or  banking  the  same,  and  we  do  hereby  acknowledge 
ourselves  liable  for  all  charges  for  driving  and  banking  said 
wood,  and  do  promise  and  agree  to  pay  the  same. 

**  *  We  further  agree  that  in  case  said  William  Kehoe  and 
Thomas  Tully  should  pay  the  charges  for  driving  and  bank- 
ing said  wood,  that  we  will  reimburse  them  in  all  sums  so 
paid  for  our  account. 

'*  '(Signed)  November  7,  1874* 

"  '  J.  L.  Blethen, 
Daniel  McPhajl, 
William  Delanet,'— 

"Promised  and  agreed  to  repay  to  the  plaintiflfe  *  *  *.** 
It  is  further  averred  **  that  the  just  and  reasonable  charges 
for  driving  and  banking  said  wood  were  one  thousand  three 
hundred  and  five  dollars  in  gold  coin,  *  *  ^  which  sum 
was  claimed  by  and  was  due  to  the  Carson  Kiver  Wood 
Company,  and  which  sum  of  money  the  plaintiffs  were  re- 
quired to  pay  and  did  pay  in  gold  coin  to  the  Carson  River 
Wood  Company,  in  pursuance  of  the  aforesaid  authorization 
and  agreement,  before  said  wood  could  or  would  be  deliy- 
ered  to  them." 

Neither  the  meaning  or  intended  application  of  the  first 
specification  in  the  demurrer  are  apparent,  and  the  argu- 
ment of  the  counsel  for  defendxint  is  directed  solely  to  the 
latter  specification  therein ;  and  as  we  understand  the  conn- 
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sel  to  concede  that  the  latter  specification  presents  the  only 
point  upon  which  the  judgment  of  the  district  court  can  be 
sustained,  it  will  not  be  necessary  for  us  to  search  for  either 
the  meaning  or  application  of  the  first. 

The  argument  of  the  counsel  for  the  defendant  proceeds 
upon  the  theory  that  the  second  agreement  set  forth  in  the 
complaint  must  be  considered  and  construed  by  itself,  with- 
out reference  to  the  prior  agreement;  and  it  is  contended 
that  when  the  instrument  is  thus  considered  that  it  does  not 
**  import  any  consideration  which  can  in  a  legal  sense  make 
the  obligation  therein  acknowledged  of  binding  effect."  We 
think  counsel  have  adopted  an  erroneous  theory  in  their  ar- 
gument; that,  on  the  contrary,  it  is  an  established  rule  of 
construction,  that  when  two  written  instruments  are  con- 
nected by  a  reference  of  one  to  the  other,  that  they  are  to 
be  taken  and. construed  as  parts  of  an  entire  transaction, 
and  the  recitals  in  the  one  may  be  explained  or  corrected 
by  a  reference  to  the  other.  And  also,  if  a  written  instru- 
ment refers  to  a  prior  written  contract  and  contains  recitals 
of  its  subject-matter,  and  there  appears  to  be  a  variance  be- 
tween such  recitals  and  the  recited  contract,  the  recitals  are 
to  be  explained  and  corrected  by  the  contract  to  which  the 
reference  is  made.  (2  Parsons  on  Contracts,  503;  Van  Ha- 
gan  v.  Van  Bensselaer,  18  John.  420;  Nisbit  v.  Bigham's  Ex'rs, 
7  Har.  &  John.  296;  Sawyer  v.  Hammitt,  15  Me.  40;  Adams 
V.  Hill,  16  Me.  215;  Bewail  v.  Henry,  9  Ala.  24.) 

We  do  not  think  it  so  clear  as  counsel  seem  to  suppose, 
that  the  latter  instrument  does  not,  'pei^  se,  import  a  suffi- 
cient consideration  to  support  the  undertaking  therein  on 
the  part  of  the  defendants;  but  it  is  not  essential  to  deter- 
mine whether  it  does  or  does  not  import  such  a  considera- 
tion, because  we  are  of  opinion  a  sufficient  consideration 
therefor  manifestly  appears  by  a  reference  to  the  referred 
contract.  By  the  terms  of  the  original  contract,  the  defend- 
ants were  required  to  transport  the  wood,  or  cause  the  same 
to  be  transported,  from  Blethen's  ranch  No.  2,  in  Alpine 
County,  California,  to  Empire  City,  Nevada,  and  to  pay  all 
cost  and  expense  incurred  thereby,  and  within  twenty  days 
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after  its  arrival  at  Empire  City,  either  to  pay  the  plaintiffs 
twenty-seven  hundred  and  eighteen  dollars,  gold  coin,  or 
deliver  to  them  the  wood,  relieved  of  all  charges  for  driving 
or  banking  the  same. 

It  appears  by  the  allegations  in  the  complaint  that  the  de- 
fendants caused  the  wood  to  be  transported  to  Empire  City, 
and  that  the  wood  arrived  at  the  latter  place  on  or  about 
the  1st  day  of  October,  1874,  in  charge  of  the  Carson  Eiver 
Wood  Company,  who  held  the  wood  for  the  charges  for  driv- 
ing and  banking  the  same.     There  can  be  no  doubt  that  the 
defendants  were,  according  to  the  terms  of  the  original  con- 
tract, liable  to  said  company  for  such  charges,  nor  that  the 
acknowledgment  and  promise  contained  in  the  subsequent 
agreement,  both  refer  to  this  liability  of  the  defendants, 
and  do  not,  as  is  assumed  by  counsel  for  the  defendants, 
refer  to  any  debt  or  obligation  of  the  plaintiflfs.     The  sub- 
sequent agreement  was  a  modification  of  the  first,  and  evi- 
dently proceeded  from  a  failure  on  the  part  of  the  defend- 
ants to  comply  with  the  terms  thereof.     In  other  words,  the 
defendants,  by  this  subsequent  agreement,  admit  that  thej 
hud  failed  to  comply  with  or-  perform  on  their  part  the 
terms  of  the  previous  contract,  acknowledge  their  liability 
and  indebtedness  to  the  Carson  River  Wood  Company,  for 
the  charges  for  which  said  company  held  possession  of  the 
wood,  and  they  therefore  surrendered  all  their  right  and  in- 
terest therein  to  the  plaintiffs,  and  undertook,  in  case  the 
plaintifis  should  pay  their  said  liability  and  indebtedness  to 
said  company,  they  would  reimburse  the  plaintiffs  therefor. 
We  are  of  opinion  that  when  the  two  written  instruments 
are  taken  and  read  together,  a  sufficient  consideration  to 
support  the  defendants'  promise  is  clearly  manifest;  and  as 
it  is  averred  in  the  complaint  that  the  just  and  reasonable 
charges  for  driving  and  banking  said  wood  were  thirteen 
hundred  and  five  dollars,  and  that  the   plaintiffs  were  re- 
quired to  pay  and  did  pay  said  sum  to  the  Carson  Eiver 
Wood  Company  before  they  could  obtain  possession  of  the 
wood,  that  the  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action. 
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It  is  suggested  by  counsel  for  defendants  that  the  appeal 
from  the  judgment  was  prematurely  taken,  because  no  for- 
mal judgment  signed  or  attested  by  the  judge  or  clerk  was 
entered  and  recorded.  Section  330  of  the  civil  practice  act 
(Stats.  1869,  248)  authorizes  an  appeal  to  be  taken  from  a 
final  judgment  ia  an  action  or  special  proceeding.  In  the 
case  of  California  State  Telegraph  Company  v.  Patterson  (1 
Nev.  150),  the  Supreme  Court  of  this  State  held  a  judg- 
ment to  be  as  final  when  pronounced  by  the  court  as  when 
it  is  entered  and  recorded  by  the  clerk,  as  required  by  stat- 
ute. It  appears  by  the  record  that  the  decision  in  this  case 
was  duly  pronounced  and  entered  in  the  minutes  of  the 
court,  and  that  it  finally  disposed  of  the  action  so  far  as  it 
respects  the  parties  then  before  it. 

The  judgment  of  the  court  below  is  reversed,  and  cause 
remanded  for  further  proceedings. 
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ACTION. 

1.  AssiaNOB  AND  AssiaNEB  OF  AooouNT — LzABiLrrz  07  Di  BTOB. — A  debtor  is 
not  liable  to  the  assignor  and  assignee  of  an  account  at  the  same  time,  and 
where  the  assignei  s  haye  an  nndoabted  right  to  sue,  the  assignor  cannot 
maintain  an  action  commenced  in  his  own  name.    Peck  y  Dodds,  204. 

Action  to  Quiet  Title.    See  QuiSTiNa  Title,  1,  2. 
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1.   AOKNCY— PbINOIPAL  NOT  BOUND  BY  THE  UNAUTHORIZED  ACTS  OF  AN  AOENT. — 

A  principal  is  only  bound  by  the  acts  of  an  agent  when  acting  within 
the  scope  of  his  authority.    Lonkey  &  Smith  v.  Siuicor  M.  <fc  M.  Co,,  17. 

Genebal  Poweb  of  Attorney — How  Constbued.    See  Poweb  of  Attob- 
NEY,  1,  2. 

APPEAL. 

1.  Stipulation  not  to  Appeal  Enforced. — A  stipulation  made  between  the 
'  parties  to  a  suit  in  the  court  below,  whereby  they  mutually  agreed,  in 
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festly taken  for  delay,  damages  equal  to  ten  per  cent,  of  the  judgment  will 
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be  awarded  by  this  Conrt;  and  if  the  act  of  appellant  occasions  a  delay  of 
more  than  five  months,  damages  will  be  allowed  at  the  rate  of  two  per 
cent,  per  month.    Id. 

3.  Statement  on  Appeal — ^When  Disbeqabded. — A  transcript  containing  an 

abstract  of  the  minutes  reciting  in  detail  the  orders  of  the  court  and  pro- 
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to  the  verification  of  the  transcript  under  the  provisions  of  section  three 
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is  taken  from  the  judgment  the  statement  on  appeal  must  be  annexed 
to  the  judgment-roll,  as  provided  in  section  three  hundred  and  thirty-six 
of  the  Practice  Act.    Id, 

6.  Appeal  Dismissed  fob  want  of  a  Statement. — ^Where  there  is  no  state- 

ment on  appeal,  no  proper  assignment  of  errors,  and  no  judgment-roll, 
the  appeal  must  be  dismissed.    Id, 

7.  Appeal— Foeeclosube  of  Mechanic's  Lien. — ^Where  a  suit  to  foreclose  a 

mechanic's  lien  is  brought  in  a  justice's  court  and  appealed  to  the  dis- 
trict court:  Held,  that  an  appeal  lies  from  the  district  court  to  the  Su- 
preme Court.     Dickson  v.  Corbett,  439. 

S»  Appeal— When  it  mat  be  Taken.— Section  330  of  the  Civil  Practice  Act 
(Stat.  1869,  248)  authorizes  an  appeal  to  be  taken  from  a  final  judgment 
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ASSESSMENT. 
When  Valid.    See  Taxes,  2. 
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2.  Idem— AssEssoBS  must  Exeboibe  theib  own  Judgmsnts,  When. — ^Where 
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When  Defendant  should  ask  for  Insteuctions.     See  Criminal  Law,  5. 

jNSTEUCnONS  WHEEE  NO  InJUBY  OcCT3^S.     ^^^  InSTBUCTIONS,  1. 
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CONSTITUTION. 

1.  Section  6,  Abticle  VI,  op  the  Constitution  Consteued. — The  expression 

*'  all  cases  at  law,"  as  used  in  the  Constitution  (Section  6,  Art.  YI),  has 
no  application  whatever  to  criminal  cases.    State  v.  liisingt  97. 

2.  Enacting  Clause,    Section    23,    Abt.  IV,  or  the  Constitution,   Con- 

strued.— The  provision  of  Section  23,  Art.  IV,  of  the  Constitution,  that 
the  enacting  clause  of  every  law  shall  be  as  follows:  **  The  Veople  of  the 
State  of  Nevada,  represented  in  Senate  and  Assembly,  do  enact  as  fol- 
lows," is  mandatory.     State  ex  rel.  Chase  v.  liogers,  250. 

3 .  Idem. — ^The  omission  of  the  words  *'  Senate  and  "  from  the  enacting  clause 

of  an  act  of  the  legislature,  renders  the  act  unconstitutional  and  void. 
Id, 

4.  Idem. — The  above  provision  of  the  Constitution  is  an  imperative  mandate  of 

the  people  in  their  sovereign  capacity,  to  the  legislature,  requiring  that 
all  laws,  to  be  binding  upon  them,  shall  upon  their  face  express  the 
authority  by  which  they  were  enacted,  and  an  act  without  such  authority 
appearing  upon  its  face  is  not  a  law.    Id, 

5.  Sixteenth  and  Thirty-Sixth  Sections — Section   3,  Article  XI,   of 

the  Constitution. — In  construing  section  three,  Article  XI,  of  the 
Constitution:  Ileldj  that  its  object  was  to  prevent  the  legislature  from 
passing  any  law  that  would  appropriate  the  proceeds  received  by  the 
State  from  the  sale  of  the  sixteenth  and  thirty-sixth  sections  to  any 
other  than  educational  purposes.  Heydenfeldt  v.  Daney  G,  <fc  S.  M,  Co., 
291. 

6.  Idem— Act  op  February  13, 1867,  Constitutional.— The  act  of  February  13, 

1867,  is  not  in  violation  of  the  above  section  of  the  Constitution;  there 
is  nothing  in  the  act  which  attempts  to  make  any  disposition  of  the  six- 
teenth and  thirty-sixth  sections  for.  any  other  than  educational  purposes. 
{Beatty,  J.,  dissenting.)    Id, 

The  Act  to  Prevent  the  Practice  op  Medicine  and  Surgery  by  Unquali- 
fied Persons  is  Constitutional.    See  Physicians  and  Suboeons,  1,  2,  3. 

Provisions  Cited: 

Art.  IV,  Sec.  14.  Journals  of  Legislature,  184. 

Art.  IV,  Sec.  17.  Laws  shall  embrace  but  one  subject,  252. 

Art.  IV,  Sec.  18.  Beading  of  bills,  185-189. 

Art.  IV,  Sec.  21.  Special  laws,  330. 

Art.  IV,  Sec.  23.  Enacting  clause,  252. 

Art.  VI,  Sec.    4.  Appeals,  440. 

Art.  VI,  Sec.    6.  Jurisdiction  of  courts,  100. 

Art.  VI,  Sec.    8.  Jurisdiction  of  courts,  100-441. 

Art.  VI,  Sec.  12.  Charge  of  court,  114. 

Art. VIII, Seel.  Special  laws,  161. 

Art.  XI,  Sec.   3.  School  lands,  314. 

Constitution  of  United  States,  Fourteenth  Amendment,  335-33G. 
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CONSTITUTIONAL  LAW. 

OoNBTiTunoNAii  Law— LKaisLATivB  PowKB.— The  legislature,  having  vested 
certain  duties  upon  a  public  officer,  and  allowed  him  a  salary  for  his 
services,  may  take  those  duties  and  the  salary  away  from  him  before 
the  expiration  of  his  term  of  office,  and  confer  them  upon  another. 
Denver  v.  Hobart,  28. 


CONSTKUCTION. 

Fbanchibb  Gbants  Gonstbitbd. — Any  ambiguity  in  the  terms  of  the  grant  of 
a  franchise  must  be  construed  against  the  grantees,  and  in  favor  of  the 
public.    Siaie  ex  rd.  Keith  v.  Dayton  dt  Virginia  ToU  Road  Go.,  155. 

Act  of  OoNaBBSS  Appboved  JuiiY  26, 1866,  Oonstbubd.  See  Watkb  Riohts, 
2,5. 

Findings  Gonstbxted.    See  Findings,  I. 

Enactinq  Clause.    See  Constitution,  1,  2,  3. 

Covenant  in  Lbase  giving  Fibst  Pbivelbge  to  But.    See  Lease,  1,  2. 

CONSTBUCTION  OP  STATUTES.      ScC  STATUTES,  5,  G,  7,  8,  9,  10. 

CoNSTBUCTioN  OF  Deeds.    See  DbedS}  1,  2. 

Sixteenth  and  Thibtt-Sixth  Sections  of  School  Lands.  See  Lands,  1,  2 
3.  4,  7,  8. 

Act  of  Conobess,  July  4th,  1866.    See  Lands,  5. 

Wbitten  Instbuments  belating  to  the  same  Subject-matteb,  how  Con- 
STBUED.    See  Wbitten  Instbuments,  1,  2,  3.  , 

CONTRACTS. 

1.  CONTBACTS  OF  CoBPOBATIONS — SUPEEINTENDENTS  HAVE  NO  POWEB  TO  CHANGE 

THE  WBITTEN  CoNTBACTS  MADE  BY  THE  CoBPOBATioN. — A  Superintendent 
of  a  mining  corporation  has  no  authority,  by  virtue  of  his  ftosition,  with- 
out the  consent  or  knowledge  of  the  corporation,  to  change  the  terms  of 
a  ^Titten  contract  made  by  the  board  of  trustees.  Lonkey  &  Smith  v. 
Succor  M.  &  M,  Co,,  17. 

2.  CoNTBACTS  MUST  BE  Becipbocal. — It  is  esscutial  to  the  existence  of  every 

contract  that  there  should  be  a  reciprocal  assent  to  a  definite  proposi- 
tion, and  when  the  parties  to  a  proposed  contract  have  themselves  fixed 
the  manner  in  which  their  assent  is  to  be  manifested,  an  assent  thereto 
in  any  other  or  different  mode  will  not  be  presumed.  Morrill  v.  The 
Tehama  C,  M,  &  M,  Co.,  125. 

3.  CoNTBACTS — When  must  be  Reduced  to  Writino  and  Signed. — Where 

parties  enter  into  an  agreement,  and  the  understanding  between  them  is 
that  it  is  to  be  reduced  to  writing,  or,  if  it  is  already  in  a  written  form, 
that  it  is  to  be  signed  beloio  it  is  acted  upon,  or  is  to  take  effect,  it  is 
not  binding  upon  them  \inli\  il  \ft  ^o  \m\.VeicL  ox  «k.^^^     Id , 
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4.  Peomises— When  must  be  Conoubbent. — In  contracts  where  the  promise 

of  the  one  party  is  the  consideration  for  the  promise  of  the  other,  the 
promises  mast  be  concurrent  and  obligatory  upon  both  at  the  same 
time.     Id, 

5.  Contract — When  the  Givino  of  a  Bond  is  Essentiaii  to  the  Validitt 

OP.— Where  the  agreement  between  the  parties  required  the  execution 
of  a  bond,  to  be  given  by  one  of  the  parties  and  signed  by  two  sureties, 
conditioned  for  the  faithful  performance  of  the  contract  on  his  part: 
Held,  that  it  was  essential  to  the  completion  of  the  contract  that  the 
bond  should  be  so  executed.    Id. 

6.  Contract— Both  Parties  must  Accede  to  its  Terms. — To  render  a  pro- 

posed contract  binding,  there  must  be  an  accession  to  its  terms  by  both 
parties.  A  mere  voluntary  compliance  with  its  conditions  by  one  who 
had  not  previously  assented  to  it  does  not  render  the  other  liable  on  it. 
Id. 

7.  Contract— Meaning  of  Words  **  More  ob  Less." — ^Where  plaintiffs  en- 

tered into  a  contract  with  defendant  to  run  a  certain  drift,  in  a  mining 
claim,  a  distance  of  one  hundred  and  eighty  feet  more  or  less:  Held, 
that  the  contract  was  completed  when  they  had  run  the  drift  one  hun- 
dred and  eighty  feet.     Gerrens  v.  Huhn  dt  Hunt  S.  M.  Co,,  137. 

Complaint,  when  Insufficient  in  an  Action  upon  Oontbact.    See  Plead- 
ings, 1. 

Contract  of  Dedication  bt  Acceptance  of  Franchise.    See  Boads  and 

HlOHWATS,   2. 

Sixteenth  and  Thirty-Sixth  Sections— Enabling  Act  of  Congress  and 
Statutes  of  Nevada.    See  Lands,  1,  2,  3,  4. 

When  Time  is  not  of  the  Essence  of  a  Contract.    See  Lease,  4. 

Mutuality  of  Contracts.    See  Specific  Performance,  1,  3. 

Construction  of  Written  Instruments  belating  to  same  Subjbct-matteb  . 
See  Wbitten  Instbumentb.  1,  2,  8. 

COBPORATIONS. 

1.  Meeting  op  Stockholders— How  Called.— Where  the  by-laws  of  a  cor- 

poration provide  that  meetings  of  the  stockholders  shall  be  called  by 
the  trustees:  Held,  that  the  action  of  the  board  of  trustees  is  necessary 
in  order  to  convene  a  legal  meeting,  and  that  the  president  of  the  cor- 
poration has  no  authority  to  call  such  a  meeting.  Staieexrel.  Guerrero  v. 
Pettineli,  141. 

2.  Election  op  Trxtstees— When  not  Legal.— At  a  meeting  of  all  the  stock- 

holders, where  only  a  portion  of  the  stockholders  participated  in  the 
election  of  trustees;  where  the  president,  although  present,  did  not  pre- 
side ;  where  no  president  pro  tempore  was  chosen,  and  where  no  person 
who  participated  in  the  proceedings  was  autboiizeA  Vo  x^OiW?^  "Ovi^Xiv^- 
lota  or  declare  the  result;  Held,  that  there  was  no  \e%«X  fe\fecJekoxi.    1^. 
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3.  Descand  fob  Annual  Election  of  Trustees —Upon  t^vhom  Sebvkd.— It  is 

not  necessary  that  a  demand  for  an  annual  election  of  trustees  should 
be  made  upon  the  board  of  trustees  when  in  session;  a  demand  upon 
each  individual  trustee  of  the  corporation  is  sufllcient.  State  ex  reL  Sears 
V.  Wright,  167. 

4.  Annual  Election  of  Trustees — ^Rights  of  Stookholdbes. — The  legal  right 

to  have  an  annual  election  of  trustees  of  a  corporation  as  required  by 
law  (Stat.  1875,  68)  belongs  to  any  stockholder,  independent  of  the 
number  of  shares  of  stock  owned  by  him.     {Beatty,  J,\  dissentinff.)     Id. 

Sebtice  and  Direction  of  Writ  of  Mandamus  upon  Trustees  of  a  Corpor- 
ation.   See  Mandamus,  1,  2. 

Service  of  Summons  on  Business  Manager  of  a  Corporation.     See  Sum- 
mons, 2,  3. 

Foreign  Corporations  cannot  Plead  the  Siatutb  of  Limitations.     See 
Limitations,  1,  2. 

Superintendents  have  no  Power  to  Change  the  Written  Contbaots  made 
BT  the  Corporation.    See  Contracts,  1. 


COSTS. 
How  Taxed  in  Certain  Cases.    See  Mandamus,  11. 

COUNTY  COMMISSIONERS. 

County  Commissioners  cannot  Compromise  Tax  Suits. — Neither  the  board 
of  county  commissioners  nor  the  district  attorney  have  any  authority  to 
make  any  compromise  or  composition  with  delinquent  taxpayers,  or  to 
release  them  from  the  payment  of  their  taxes.  State  v.  Central  Pacific 
R.  n,  Co.,  48. 

When  Public  Offices  should  be  Furnished  County  Officers.  See  Offices 
AND  Officers,  3,  4,  5. 

COVENANTS. 
Covenant  Giving  First  Privilege  to  But.     See  Lease,  1,  2,  5. 
Covenant  for  Renewal  of  Lease.     See  Lease,  3,  4. 

CRIMINAL  LAW. 

1.  Insufficiency  of  Evidence. — A  verdict  in  a  criminal  case  will  not  be  set 
aside  where  there  is  any  evidence  to  sustain  it.     State  v.  Glovery,  24. 

2.  Charge  of  the  Court  on  Evidence. — On  a  trial  for  murder,  if  there  is  no 
evidence  tending  to  establish  the  crime  of  manslaughter,  the  court  raay 
80  inform  the  jury,  and  charge  them  not  to  consider  the  question.  Stati 
T.  Donovan^  36. 
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3.  Abgument — Close  op  Belongs  to  the  State. — The  privilege  of  closing  the 
argument  in  a  criminal  case  belongs  to  the  State.      State  v.  Smith,  106. 

4.  Testimony  op  "Witnesses  may  be  Stated  by  the  Coqut. — The  district 
judge,  upon  the  trial  of  a  criminal  case,  has  the  right  to  state  to  the  jury, 
upon  their  request,  the  testimony  of  any  witness.    Id, 

5.  Insteuctions— Dependant  should  Ask  pob,  when. — If  the  defendant  de- 
sires the  court  to  charge  the  jury  upon  any  given  point,  it  is  his  right 
and  his  business  to  prepare  such  au  instruction,  and  ask  the  court 
to  give  it.    Id, 

6.  MoDiPYXNO  AN  Instbcjction,  WHEN  NOT  Ebboneous. — ^Where  the  court  in 
modifying  a  correct  instruction  does  not  alter  its  sense,  the  modification 
cannot  be  claimed  to  be  erroneous.     Id, 

7.  Judgment,  when  not  Void.— A  judgment  which  does  not  specify  any  time 
for  the  imprisonment  to  commence  is  not  void.  The  better  practice  is 
not  to  fix  the  commencement  of  the  term,  but  merely  to  state  its  dura- 
tion and  the  place  of  confinement.     Id, 

8.  When  Judgment  may  be  Apfibmed  without  Abgument. — Where  the  ap- 
pellant fails  to  appear  and  file  any  points  or  authorities  in  a  criminal 
case,  the  Supreme  Court  may  affirm  the  judgment  appealed  from,  without 
examining  the  assignment  of  errors  in  the  record.    State  v.  Myatt,  163. 

9.  Peisoneb — When  may  be  Tbied  pob  Opfenses.— A  prisoner  confined  in 
the  State  prison  may,  under  the  provisions  of  the  act  of  March  1, 1866 
(Stat.  1866,  166),  be  lawfully  tried  for  an  offense  during  his  term  of  im- 
prisonment for  another  offense.    Ex  parte  Byan,  261, 

10.  Peeliminaby  Examination  should  not  be  Waived. — In  all  cases  where  a 
party  has  been  arrested,  charged  with  crime  and  brought  before  a  mag- 
istrate, an  examination  should  take  place;  the  practice  of  allowing  such 
'     a  party  to  waive  an  examination  is  irregular  and  should  be  discontinued. 
Ex  parte  Ah  Ban,  264. 

IL  Evidence  to  be  Considebed  must  be  Contained  in  a  Bill  op  Exceptions. 
Evidence  offered  in  a  criminal  case  in  support  of  objections  made  to  the 
ruling  of  the  court  can  only  be  considered  when  contained  in  a  bill  of 
exceptions.    State  v.  Biggt  284. 

12.  Deadly  Weapon — Question  op  Law  pob  the  Couet. — ^As  a  general  rule, 
the  question  whether  a  particular  weapon  is  deadly  or  not  is  one  of  law 
for  the  court  and  not  of  fact  for  the  jury.    Id, 

13.  Jeopaedy— When  it  does  not  Attach. — ^When  the  verdict  in  a  criminal 
case  is  so  defective  that  no  judgment  can  be  entered  upon  it,  tho  defend- 
ant, who  might  have  had  it  perfected,  is  considered  as  assenting  to  it, 
and  as  waiving  any  objections  to  being  tried  before  another  jury.  Siaie 
V.  JRorcr,  388. 

14.  New  Teial — Poweb  op  Couet  to  Geant. — Where  the  defendant  in  a  crim- 
inal case  is  convicted  and  appeals,  and  the  judgment  is  reversed:  Edd, 

YoL,  X.--30 


466  Index. 

that  this  conrt  may  onler  a  new  trial,  although  the  defendant  did  not 
move  for  a  new  trial,  and  denies  the  power  of  the  court  to  grant  it.    Id, 

Assault  with  intent  to  Rob.     See  Robbery,  1,  2,  3. 

Malicious  Mischief — Title  to  Pboperty  not  Involvei>— Jurisdiction  of 
Offense.    See  Malicious  Mischief,  1,  2,  3. 

MuBDEB— Instructions  should  define  both  Degrees.    Seo  HoaaciDE,  1. 

Self-Defense— When  not  Available  if  Defendant  is  Assailant.  See  Hom- 
icide, 2. 

Wound  Mediate  Cause  of  Death  Sufficient.    See  HoaaciDE,  6. 

Evidence  Sufficient  to  Constitute  Mubdeb.    See  HoaaciDE,  8. 

Pbison  Bbeazino — ^EssENtiALS  OF  THE  Offense.  See  Prison  BbeaeinO)  1, 
2,3. 

Possession  of  Stolen  Pboperty.    See  Larceny,  1,  2. 

Value  and  Ownebship  of  Pbopebty.    See  Indictment,  1. 

Assault  with  Intent  to  Kill.    See  Indictment,  2,  3,  4. 

Challenge  to  Jubors,  when  Disallowed.    See  Juby,  1. 

Mubdeb — Verdict  of  Guilty  must  state  the  Degree.    See  Homicide,  9. 

Costs,  how  Taxed  in  Criminal  Cases.    See  Mandamus,  11. 

Indictment  fob  Gband  Labceny,  Sufficiency  of.    See  Indictment. 

DAMAGES. 

Damaged— What  Regabded  in  Assessing.— It  is  the  immediate  consequences 
of  the  injurious  acts  that  must  be  regarded  in  assessing  damages,  and 
even  where  defendants  are  to  some  extent  in  fault,  they  have  tho  right 
to  show  that  the  injury  of  which  plaintiflf  complained  was  the  immedi- 
ate result  of  his  own  negligence,  and  was  not  in  any  manner  attributa- 
ble to  any  act  of  theirs.    Barnes  v.  Sabron,  219. 

Appeal,  when  taken  fob  Delay.    See  Appeal,  2. 

Equitable  Relief  whebb  Rights  abe  Violated.    See  Equity,  1 . 


DEADLY  WEAPON. 

What  is  a  Deadly  Weapon  is  a  Question  of  law  fob  the  Coubt.    See 
Cbiminal  Law,  12. 


DEDICATION. 
Dedication  of  Toll  Road  to  PTraiiici  Use.    See  Road&  and  Highways,  2,  3. 
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DEEDS. 

1.  Deed— CoNSTBTTCTioN  of.— In  constrning  a  deed  which  conveyed  all  of  the 

undivided  one-half  of  a  certain  ditch  and  flume,  used  to  convey  the 
waters  of  the  Truckee  Biver  to  a  certain  mill,  and  in  a  general  sweeping 
clause  was  added,  '*and  all  the  water  of  said  Truckee  Hiver  which  may 
or  can  be  led  or  conveyed  through  said  ditch  and  flume:"  Ileld,  that 
th^  subject-matter  of  the  grant  was  an  undivided  half  of  the  ditch  and 
flume  and  the  water  of  the  Truckee  Hiver  diverted  thereby,  and  the 
water  privilege  incident  thereto.    Fogus  v.  Ward,  269. 

2.  Idem. — From  a  view  of  the  whole  deed,  and  a  comparison  of  the  different 

clauses  therein:  Heldy  that  by  the  established  rules  of  construction  the 
last  clause  in  the  premises  of  the  deed  must  be  held  to  refer  to  the  pre- 
ceding clause  and  limited  to  the  estate  therein  particularly  described. 
Id. 

Babqain  and  Sale  Deed.    See  SpEciFia  PEBVoBaiANOE,  2. 


DEFINITIONS. 
Meaning  of  Wobds  "  Mobb  ob  Less.'*    See  Contbaots,  7. 
Meaning  of  Wobds  **  Business  Manageb."    See  Summons.  2,  3. 

DEMAND. 
Demand  fob  Annuai<  Election  of  Tbustees — ^Upon  whom  Sebved.    See 

Ck)BP0BATI0NS,  3. 

When  County  Officebs  must  make  a  Demand  fob  Suitable  Office.    See 
Offices  and  Officebs,  5,  6. 

DEPOSIT. 

Summons  Deposited  in  Post-Office  must  be  Addbessed  to  the  Defendant. 
See  Summons,  5,  6. 

DISCBETION. 

Specific  Pebfobmance  of  Contbacts,  when  within  Discbstion.    See  Spe- 
cific Pebfobmance,  3,  4. 


DISTBICT  ATTOBNEY. 
Authobized  to  Commence  Suit  fob  Delinquent  Taxes.    See  Taxes,  11. 

DIVOBCE. 
When  Ditobck  Affects  Individual  Pbopebtx.    See  Husband  and  Wife,  3. 
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EJECTMENT. 
Judgment  of  Dismissal  of  Action  when  a  Bab  to  Anotheb  Suit.    See  Jgdo- 

MENT,  1. 

EQUITY. 

Equxtablb  Beuef  WHERE  KiQHTS  ABE  YioLATED. — Where  there  is  a  clear 
violation  of  a  right,  and  equitable  relief  is  prayed  for,  it  is  not  neces- 
sary to  show  actual  damage;  eveiy  violation  of  a  right  imports  damage, 
and  this  principle  is  applied  whenever  the  act  done  is  of  such  a  nature 
as  that  by  its  repetition  or  continuance  it  may  become  the  foundation  of 
an  adverse  right    Barnes  v.  Sdbron,  219. 

When  Speoifio  Pebfobmanoe  should  be  Decreed.    See  Specifio  Pebfobm- 

ANOE,  3,  4. 

AonoN  TO  Quiet  Title.    See  Quietino  Title,  1,  2. 


EKBOB. 
IxTSTBUCTioNS,  WHEN  NOT  Pbejudicial,  NO  Ebbob.    See  Chabqe,  1,  2. 
MoDiFTiNO  AN  Instbuotion,  WHEN  NOT  Ebboneous.    See  Obiminal  Law,  2. 
Instbuctions  whebe  no  Injury  Occubs.    See  Instbuotions,  1. 

ESTOPPEL. 

Judgment  of  Dismissal  in  Ejectment,  when  a  Bab  to  an  Action  fob  Mesne 
Pbofits.    See  Judgment,  1. 

EVIDENCE. 

1.  Conflict  of  Evidence. — Where  there  is  a  substantial  conflict  of  evidence, 

the  verdict  of  the  jury  to  whom  the  issue  was  submitted  will  not  be  dis- 
turbed.   State  V.  Central  Paciflc  J?.  R.  Co.,  48. 

2.  EviDENCR  Impeaching  an  Enrolled  Statute. — Neither  the  journals  kept 

by  the  legislature,  nor  the  bill  as  originally  introduced,  nor  the  amend- 
ments attached  to  it,  nor  parol  evidence,  can  be  received  in  order  to  show 
that  an  act  of  the  legislature,  properly  enrolled,  authenticated  and  de- 
posited with  the  secretary  of  state,  did  not  become  a  law.  State  ex  rel 
George  v.  Stmft,  176. 

3.  Existence  of  a  Law — How  Pboved. — This  Court,  for  the  purpose  of  inform- 

ing itself  of  the  existence  or  terms  of  a  law,  cannot  look  beyond  the 
enrolled  act  certified  to  by  those  oflScers  who  are  charged  by  the  Con- 
stitution with  the  duty  of  certifying  and  with  the  duty  of  deciding  what 
Jaws  have  been  enacted.    Id, 
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4.  Conflicting  Testimony — Dutt  op  D  eterminino. — The  duty  of  determining 

the  truth  where  the  testimony  is  conflicting,  belongs  almost  exclusively 
to  nisi  priw.9  courts,  and  should  always  be  exercised  and  determined  by 
an  impartial  judgment.    Barnes  y.  Sabron,  218. 

5.  EviDENOK  OP  THE  EXISTENCE  OP  A  Law.— This  Court  will  not  look  beyond 

the  enrolled  bill  in  the  office  of  the  secretary  of  state,  in  order  to  ascer- 
tain the  terms  of  a  law.    Slate  ex  rel.  Chase  y.  Rogers,  250. 

Insufpicienot  of  Evidence.    See  Cbiminaii  Law,  1. 

Evidence  Sufficient  to  Constitotb  Mitbdeb.    See  Homicide,  8. 

Chabob  op  the  Coxtbt  on  Evidence.    See  CBiMiNAii  Law,  2. 

Testimony  Imfbopeblt  Admitted  must  be  D^sbeqabded.    See  Intebtven- 

TION,  3. 

Opinion  op  Witnesses.    See  Witness,  1. 

EVIDKNCE  to  be  CoNSIDEBKD  MUST  BE    CONTAINED  IN  A  BlLI*  OF  EXCEPTIONS. 

See  Cbiminal  Law,  11. 

BUBDEN  OP  PbOOP  IN  ACTIONS  TO  QuiET  TiTLB.      See  QUIBTINO  TiTLE,  2. 
AliLEGATIONS  IN  COMPLAINT  NOT  DENIED  IN  THE  AnSWEB.      SeO  PlJSADINOS,  2. 

FINDINGS. 

1.  Findings— How  Construed.  — The  findings  of  fact  by  the  court  are  like  a 

special  verdict  of  a  jury,  and  must  be  taken  in  connection  with  the 
pleadings  to  support  the  judgment;  they  cannot  be  detached  from  each 
other,  but  must  be  read  together  for  the  purpose  of  ascertaining  their 
meaning,  and  if  there  is  any  conflict  or  discrepancy  between  general 
and  specific  findings,  the  specific  findings  must  control.  Barnes  y.  Sa- 
bron, 219. 

2.  Findings  and  Judgment  op  a  Coubt  must  be  Confined  to  the  Facts 

AT  Issue. — It  is  a  well-established  principle  of  law  that  the  findings  of  a 
court  should  be  confined  to  the  facts  at  issue,  and  the  judgment  of  the 
court  must  be  warranted  by  the  pleadings.    Ferldns  v.  Skrra  Nevada 
S.  M.  Co.,  405. 
Motion  fob  New  Tbial — ^Findings  Against  Law.    See  New  Tbiaii,  1. 

FRANCHISE. 
Ambiguity  in  Obants,  how  Oonbtbued.    See  Constbuction,  1. 

HABEAS  CORPUS. 

1.  Habeas  Corpus— What  Petition  fob  must  State. — ^The  provisions  of  the 
statute  that  if  the  imprisonment  be  alleged  to  be  illegal,  the  petition 
must  also  state  in  what  the  alleged  illegality  consists  (1  Comp.  L.  350), 
contemplates  that  the  facts  showing  wherein  the  alleged  illegality 
consists  should  be  stated.    Ex  partt  Deny,  212. 
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2.  Statement,  when  Conclusion  of  Law. — A  general  statement  that  the 
warrant  is  illegal,  null  and  void,  and  that  it  was  issued  without  authority 
of  law,  is  a  mere  conclusion  of  law,  not  a  statement  of  any  fact.    Id, 

3.  pETinoit  MUST  MAKE  OUT  Pbim A  Facie  Oase.— Before  a  writ  of  Jtaheas 
corpus  is  granted,  sufficient  probable  cause  must  be  shown  to  enable  the 
court  to  form  some  judgment  in  the  oase,  and  if  it  appears  from  the 
petitioner's  statement  that  there  is  no  sufficient  ground  for  his  discharge 
the  court  should  not  issue  the  writ.    Id, 

4.  Habeas  Cobpus — When  not  made  Retubnable  befobe  Supbeme  Coubt.— 
Where  it  is  sought  to  bring  petitioner  from  a  distant  county,  a  writ  of 
Juibeas  corpus  will  not  be  made  returnable  before  this  Court  in  the  first 
instance,  without  a  showing  of  the  absence,  disability  or  refusal  of  the 
district  judge  of  the  county  to  act,  or  other  good  cause  why  it  should  be 
heard  by  the  Supreme  Court,  or  a  justice  thereof.    Id, 

5.  This  Coubt  will  not  anticipate  Abbest  of  Petitioneb. — Petitioner 
cannot  be  in  the  custody  of  two  different  officers  at  the  same  time;  and 
where  petitioner  alleges  that  he  is  in  the  custody  of  the  sheriff  but  sug- 
gests to  the  court  that  the  sheriff  will  deliver  him  to  another  officer  upon 
receipt  of  the  governor's  requisition,  this  Court  will  not  anticipate  snch 
arrest  in  order  to  determine  the  validity  of  the  governor's  warrant.    Id. 

6.  Habeas  Cobpus — ^When  not  Pbopeb  Remedy.  — Where  it  appears  that  peti- 
tioner was  imprisoned  under  a  final  judgment  of  a  justice  of  the  peace, 
and  that  the  justice  had  jurisdiction  of  the  offense  charged  as  well  as  of 
the  petitioner:  Held,  that  petitioner  must  be  remanded;  that  if  error  was 
committed  on  the  trial  the  only  remedy  of  petitioner  was  by  appeal,  and 
not  by  habeas  corpus.    Ex  parte  Edgington,  215. 

7.  Habeas  Cobpus— Teem  op  Coubt. — Whether  in  proceedings  by  habeas  cor- 
pus this  Court  could  declare  the  conviction  of  petitioner  void,  for  the 
reason  that  he  was  tried  and  found  guilty  at  a  term  of  court  not  author- 
ized by  statute,  referred  to  but  not  decided.    Ex  parte  Byan,  261. 

8.  Validity  op  Conviction,  when  Immaterial. — Where  it  appears  that  peti- 
tioner is  legally  held  by  the  warden  of  the  State  prison,  under  three 
valid  convictions,  the  legality  or  illegality  of  another  conviction  is  im- 
material, and  need  not  be  considered  until  his  terms  of  service  under 
the  valid  convictions  have  expired.    Id, 

9.  Time  of  Sentence,  when  Cebtain. — As  the  time  of  the  expiration  of  peti- 
tioner's first  sentence  was  certain:  Ikld,  that  the  subsequent  sentences 
to  commence  at  the  expiration  of  any  and  all  terms  of  imprisonment  he 
was  then  undergoing  in  the  State  prison,  were  equally  certain.     Id, 

10.  Peeliminaey  Examination — When  Waived  no  Ground  for  Dischabge.— 
The  fact  that  the  justice  of  the  peace  issued  his  commitment  without  the 
introduction  of  any  testimony,  although  erroneous,  furnishes  no  ground 
for  petitioner's  discharge  upon  habeas  corpus.     Ex  parte  Ah  Ban,  204. 

Prison  Breaking,  Essentials  of  the  Offense.  See  Prison  Breaking,  1, 
2,3. 


Index.  471 


HOMICIDE. 

1.  MuBDKB— Instbuotions   SHOULD   Definb    BOTH   Deobees. — Instructious 

which  clearly  define  murder  in  the  first  degree,  and  then  declare  that  un- 
less the  circnmstancesbring  the  case  within  that  definition  the  defendant 
cannot  be  convicted  of  murder  in  any  degree,  are  erroneous  in  this,  that 
they  ignore  the  offense  of  murder  in  the  second  degree.  State  v.  Smith, 
106. 

2.  Seup-depense — ^When  not  AvAiLiLBLE  IF  Depent>ant  IS  ASSAILANT.  — Instruc- 

tions which  assume  that  the  defendant  might  be  the  assailant,  and  then 
kill  the  deceased  in  order  to  avoid  danger  to  himself,  were  properly  re- 
fused. A  man  who  assails  another  with  a  deadly  weapon  cannot  kill  his 
adversary  in  self-defense  until  he  has  fairly  notified  him  by  his  conduct 
that  he  has  abandoned  the  contest;  and  if  the  circumstances  are  such 
that  he  cannot  so  notify  him  it  is  his  fault,  and  he  must  take  the  con- 
sequences.   Id. 

3.  Idem— Chaboe  of  the  Coubt. — The  court  charged  the  jury :  *  *  If  you  believe 

from  the  evidence,  that  the  defendant  first  commenced  an  assault  upon 
Schooley  with  a  deadly  weapon,  in  which  assault  a  mortal  wound  was 
given  to  said  Schooley  by  the  defendant,  and  at  the  time  such  wound 
was  given  the  circumstances  were  such  as  to  excite  the  fears  of  a  rea- 
sonable person  that  the  defendant  was  about  to  take  the  life  of  said 
Schooley,  or  to  dj  him  great  bodily  harm,  then  the  defendant's  fear  of 
danger  at  said  time,  from  said  Schooley,  if  really  entertained  by  the  de- 
fendant, would  not  justify  the  defendant  if  he  took  the  life  of  Schooley, 
for  then  the  defendant  would  bring  such  danger  upon  himself."  Held, 
correct.    Id, 

4.  Idem. — The  court  gave  the  following  charge:  '*If  the  jury  should  believe 

from  the  evidence,  that  the  defendant  first  assaulted  Schooley,  but  that 
the  defendant  before  the  mortal  shot  was  given  (if  such  shot  was  given) 
really  and  in  good  faith  endeavored  to  decline  any  further  assault  upon 
said  Schooley,  and  *  *  *  that  after  the  defendant  so  declining  any 
further  assault  *  *  *  the  said  Schooley  attacked  the  defendant  in 
such  a  manner  that  the  danger  was  so  urgent  and  pressing  to  the  defend- 
ant that,  in  order  to  save  his  own  life,  or  to  prevent  h|s  receiving  great 
bodily  harm,  the  defendant  inflicted  the  mortal  shot,  then  the  infliction 
of  such  shot  was  justifiable."    Held,  correct.    Id, 

5.  Quest. — Do  not  sections  twenty-five  and  twenty-six  of  the  *  *  Act  concerning 

crimes  and  punishments  "  apply  exclusively  to  cases  of  justifiable  self- 
defense,  and  section  twenty-seven  to  cases  of  excusable  self-defense  ?    Id. 

6.  "Wound  Mediate  Cause  op  Death  SumciENT. — It  is  not  necessary  that  the 

wound  inflicted  upon  the  deceased  should  have  been  the  immediate 
cause  of  death  in  order  to  render  defendant  responsible  for  its  conse- 
quences; it  is  sufficient  if  it  is  the  mediate  cause.    Id. 
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7.  iNSTKUcnoN  UNDEB  INDICTMENT  POB  MuRDER. — The  court,  in  its  charge, 

instructed  the  jury  that  under  the  indictment  the  defendant  might  be 
convicted  of  murder  in  the  first  or  second  degree,  or  manslaughter,  and 
if  he  was  not  found  guilty  of  either  of  these  offenses  he  should  be  ac- 
quitted.    Held,  not  to  be  erroneous.    Id. 

8.  Evidence  Sufpioient  to  CoNSTmrrE  Mubdeb.  —  The  testimony  in  this 

case  shows  that  there  was  not  only  some  evidence  tending  to  show  that 
defendant  shot  deceased,  but  that  there  was  considerable  evidence,  all 
pointing  directly  to  the  defenjiant  as  the  guilty  party.   State  v.  Myatt,  163. 

O.'-MuBDKB — ^Vebdict  OP  GuiLT  MUST  Statb  THE  Deqbbb. — A  verdict  which 
fails  to  designate  the  degree  of  murder,  of  which  the  jury  find  the  de- 
fendant guilty,  is  so  fatally  defective  that  no  judgment  or  sentence  can 
be  legally  pronounced  thereon.    State  v.  Bover,  388. 


Cbabge  op  the  Goubt  on  Evidence.    See  CBOiiNAii  Law,  2. 

Testimony  op  Witnesses  may  be  Stated  by  the  Goubt.     See  Gbiminal 
Law,  4. 

iNSTBUOnONS,  WHEN  DEPENDANT  SHOULD  ASS  POB.      Se6  GbIMINAL  LaW,  5. 


HUSBAND  AND  WIFE. 

1.  Husband  and  Wipe — Peopebty  op,  how  Govebned. — The  rights  of  hus- 

band and  wife  to  property  acquired  before  the  adoption  of  the  Oonsti- 
tutiou  of  this  State,  and  before  the  passage  by  the  Legislature  of  any 
statute  providing  for  the  separate  or  common  property  of  husband  and 
wife,  must  be  governed  by  the  rules  of  the  common  law.  Darrenberger 
V,  Ilaupt,  43. 

2.  Statute  op  Mabch  7,  1865,  not  Retbospective. — ^Theact  of  March  7, 

1865  (Stat.  1864-5  239 >,  did  not  operate  retrospectively  so  as  to  affect 
the  rights  or  interests  of  husband  and  wife  to  property  previously  ac- 
quired.    Id, 

3.  DivoECE — ^^Vhen  it  affects  iNDiviDUAii  Peoperty. — It  was  the  intention 

of  the  Legislature  by  the  act  of  March  7,  1865,  that  in  case  of  a  divorce 
for  the  misconduct  of  the  husband,  other  than  imprisonment  or  adulter}', 
his  individual  or  sole  property  should  be  subject  to  the  order  of  the 
court,  as  provided  in  section  27.     Id, 
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INDICTMENT. 

1.  Indictment— Valttb  and  Ownebship  op  Stolen  Pbopebty. — ^Where  an  in- 

dictment alleges  the  value  and  ownership  of  the  property  stolen  to  be 
''two  gold  watches,  each  of  the  yalae  of  seventy-five  dollars,  and  one 
gold  chain  of  the  value  of  twenty-five  dollars,  and  one  gold  locket  of  the 
value  of  fifteen  dollars,  *  *  «  the  property  of  George  W.  Baker;"  and 
where,  upon  the  trial,  the  locket  was  proven  to  be  the  property  of  Baker's 
wife  before  marriage:  ]3[ddt  that  as  there  was  no  testimony  tending  to 
show  less  value  of  any  of  the  property,  it  was  not  necessary  to  decide 
whether  the  ownership  of  the  locket  was  properly  alleged  in  George  W. 
Baker.    State  v.  En,  277. 

2.  Indictment— Assault  with  Intent  to  Kill. — It  cannot  be  said  that  an  in- 

dictment which  charges  **  an  assault  with  a  deadly  weapon  with  intent 
to  kill,"  does  not  charge  the  statutory  offense  of  **an  assault  with  in- 
tent to  kill,"  merely  because  it  describes  the  means  or  instrument  of 
the  assault.    State  v.  Bigg,  284. 

3.  Idem — Statement  of  the  Crime. — It  is  not  necessary  to  include  in  an  in- 

dictment a  formal  statement  of  the  crime  of  which  the  defendant  is  ac- 
cused according  to  the  statutory  designation;  a  statement  of  the  acts 
constituting  the  offense  is  sufficient.    Id, 

4.  Idem. — ^It  is  not  necessary  in  charging  an  assault  to  allege  a  present  ability 

to  kill  or  inflict  injury.    Id. 

5.  Indictment — Objections  to  Fobm  waived  by  Failube  to  Demub. — Where 

an  indictment  for  grand  larceny  charged  defendant  with  stealing  "  one 
jewelry-box,  containing  two  gold  watches  and  chains,  of  the  value  of 
three  hundred  dollars;  all  of  said  property,  viz.,  the  jewelry-box  and  its 
contents,  was  of  the  value  of  four  hundred  and  fifty  dollars,  of  the  goods 
and  chattels  of  one  J.  Jacoby."  Held,  that  an  objection  that  the  charge 
of  stealing  the  box  containing  watches  and  chains  is  not  a  charge  of 
stealing  the  watches,  except  by  way  of  inference,  is  correct;  but  the 
objection  goes  to  the  form,  and  not  to  the  substance  of  the  allegation, 
and  is  waived  by  a  failure  to  demur.    State  v.  Derst,  443. 

6.  Idem— Indictment  not  Demukeed  to,  when  SumciENT. — Held,  that  it 

could  be  implied  by  fair  and  reasonable  intendment,  from  the  allega- 
tions of  the  indictment,  that  the  defendant  is  charged  with  stealing  the 
watches  and  chains;  that  a  man  cannot  steal  a  box  containing  a  watch 
which  is  the  property  of  the  owner  of  the  box  without  stealing  the 
watch.    Id. 
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INJUNCTION. 

GkANTINO  AH  iNJUNOjnON— When  WITHIN  DiaOBKTION  OF  THB  OOTTBT. — If  the 

oomplaiut  states  a  prima  fade  case,  and  no  answer  is  filed,  no  showing 
made  upon  the  merits  of  the  case,  and  the  district  court  grants  a  re- 
straining  order:  Held,  that  as  the  granting  or  refusing  of  an  injunction 
pendente  lUe  rests  yery  mnch  in  the  discretion  of  the  court,  its  order 
will  not  be  disturbed.    Sierra  Nevada  Jf.  Co.  y.  Sears,  346. 


SuFXiciENOY  or  CoMFLAiMT.    See  Pleabikos,  4. 

iNSOLyENOY  OF  DEFENDANT.      See  PIjEADINOS,  5. 
YSBIFIOATION  TO  Goi^FLAINT.     See  PLKABINOS,  6. 

INSTEUCTIONS. 

Instbuctions  whbbb  no  Injitrt  Ocoaua.— Where  it  dearly  appears  that  ap- 
pellant was  not  injured  by  the  refusal  of  the  court  to  giye  certain  in- 
structions asked  by  him,  it  is  unnecessary  for  this  court  to  dacide 
whether  said  instructions  are  correct  or  not.    Smith  y.  Lee,  203. 

Acts  of  Robbeet.    See  Robbebt,  3. 

DEFiNrnoN  OF  MuBDEB.    Scc  Homicide,  1,  7. 

Selp-Defense — ^When  not  AyAHiABLB  IF  Defendant  is  Assailant.    See 
Homicide,  2,  3,  4. 

Chaboe — ^Whennot  Pbejudicial.    See  Chaboe,  1. 

Entibb  Chaboe  must  be  Oonbidebed.    See  Chaboe,  2. 

Chaboe  op  the  Coubt  on  EyiDENCE.     See  Ceiminaij  Law,  2. 

When  Defendant  snouiiD  ask  fob  Instbuctions.    See  CBiMiNAii  Law,  5. 

Modifying  an  Instbuction,  when  not  Ebroneous.     See  CuiMiNAii  Law,  0. 
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INTERVENTION. 

1.  Intebest  of  Iktebteneb  in  Suit. — To  entitle  a  person  to  intervene,  he 
must  have  sncli  an  interest  in  the  matter  in  litigation  that  he  would 
either  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment which  mi$rht  be  renc«/)red  in  the  suit  between  the  original  parties. 
Harlan  v.  Eureka  Mining  Co,,  92. 

2.-OBJEcnoN8  TO  Insufficienoy  of  Petition. — ^Where  there  is  no  statement 
of  any  fact  which  entitles  petitioner  to  intervene,  the  petition  must  be 
treated  the  same  as  a  complaint  which  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action;  hence  an  objection  to  its  sufficiency  can  be 
taken  at  any  time.    Id. 

3.  Testimony  Impbopebly  Admitted  must  be  DisBEOABDED.—The  defendant 
cannot  avail  itself  of  the  testimony  admitted  upon  the  issues  presented 
by  an  intervention  that  was  improperly  allowed  by  the  court.    Id, 


Intebvention  in  Mandamus.    See  Mandamus,  5. 


JEOPARDY. 

Jeopabdy— When  it  does  not  Attach. — ^When  the  verdict  in  a  criminal 
case  is  so  defective  that  no  judgment  can  be  entered  upon  it,  the  defend- 
ant, who  might  have  had  it  perfected,  is  considered  as  assenting  to  it, 
and  as  waiving  any  objections  to  being  tried  before  another  jury.  State 
V.  Bover,  388. 


JUDGMENT. 

Ejectment— Judgment  of  Dismissal — When  a  Bar  to  an  Action  fob 
Mesne  Pbofits. — Where  an  action  of  ejectment  for  the  recovery  of  a 
mining  claim  is  dismissed  by  the  stipulation  of  attorneys,  that  each 
party  shall  pay  his  own  costs,  and  the  plaintiff  be  released  from  all 
liability  on  his  injunction-bond,  and  the  defendant  conveys  his  interest 
in  the  premises  to  plaintiff:  Held,  that  the  judgment  of  dismissal  is  a 
bar  to  any  other  suit  between  the  same  parties  on  the  identical  cause  of 
action,  and  that  an  action  for  mesne  profits,  founded  upon  the  same  title, 
could  not  thereafter  be  maintained.    PhUlpoits  v.  Blasdel,  19. 

Judgments  in  bem  bind  Stbangebs  as  well  as  Pabties  and  Pbivies. — 
Judgments  in  rem  are  binding  not  only  upon  parties  and  privies,  but 
also  upon  strangers.  A  judgment  in  rem  is  founded  on  a  proceeding  to 
determine  the  state  or  condition  of  the  thing  or  subject-matter  itself; 
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and  the  judgment  is  a  solemn  declaration  upon  the  status  of  the  thing, 
and  it  ipso  facto  renders  it  what  it  declares  it  to  be.  State  v.  Central  Pa- 
cific  li.  li.  Co.,  48. 

3.  Judgment— When  Finai..— A  judgment  is  final  that  disposes  of  the  issues 

presented  in  the  case,  determines  the  costs,  and  leaves  nothing  for  the 
future  consideration  of  the  court.  Perkins  v.  Sierra  Nevada  S.  M.  Co., 
405. 

4.  Idem — ^Must  be  Determined  by  the  Rrbobd.— The  question  whether  a 

judgment  is  final  must  be  determined  with  reference  to  the  facts  pre- 
sented by  the  record.    Id, 

5.  "FrskL  Judgment— When  not  Affected  by  Stipuiation. — In  an  action 

of  ejectment  to  recover  an  undivided  interest  in  a  mining  claim,  where 
the  respective  parties  in  open  court  consented  that  judgment  should  be 
rendered  for  the  plaintiff,  and  further  consented  that  no  writ  of  restitu- 
tion should  issue,  unless  tho  amount  due  for  assessments  upon  said  in- 
terest was  paid  within  thirty  days  after  the  entry  of  judgment,  and  this 
agreement  was  made  part  of  the  record  with  the  judgment:  Held,  that 
the  agreement  did  not  affect  the  finality  of  the  judgment.     Id. 

6.  FiNAii  Judgment — ^What  it  must  Detebmine. — It  is  not  essential  that  the 

judgment  should  settle  all  the  rights  existing  between  the  parties  to  the 
suit.  All  that  is  required  to  make  the  judgment  final  is  that  it  should 
determine  the  issues  involved  in  the  action.    Id, 

7.  Idem— When  not  Affected  by  Future  Orders. — A  judgment  is  none  the 

less  final  because  some  future  orders  of  the  court  may  become  necessary 
to  carry  it  into  effect.    Id, 

8.  Judgment,  when  Final. — A  judgment  when  pronounced  by  the  court  is 

as  final  as  when  it  is  entered  and  recorded  by  the  clerk,  as  required  by 
statute.    Kehoe  v.  Blethen,  445. 


Judgment,  when  not  Void.    See  Criminaii  Law,  7. 

When  Judgment  may  be  Affirmed  without  Argument.    See  Criminal 
Law,  8. 

Judgment  must  be  Warranted  by  the  Pleadings.    See  Findings,  2. 

Writ  of  Restitution — ^When  it  will  not  be  Issued.    See  Writ  of  Res- 
titution, 1. 


JUDGMENT-ROLL. 
Appeal  tbom  the  Judgment  must  contaxj?  Judoment-Koll«     See  Appeal,  5. 
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JURISDICTION. 

JuBiSDiCTioN  OF  MALICIOUS  MiscHiEP.— Justices  of  the  peace  have  juris- 
diction to  try  an  action  for  malicious  injury  to  real  estate  in  cases  where 
the  defendant  claims  an  adverse  title  to  the  property.    State  v.  Bising,  97. 

FOBECLOSUBB  OF  MECHANIC'S  LlEN.      See  APPEAL,  7. 

GoNSTBucTivE  Sebvice  OF  SUMMONS.    See  Summons,  1. 
JuBisDicTioN  ON  Habeas  Gobpus.    See  Habeas  Gobpus,  6. 


JURY. 

1 .  Challenge  to  Jubobs— When  Disallowed. — ^Where  the  defendant  inter- 

posed a  challenge  to  the  panel  of  trial  jurors  on  material  departures  from 
the  forms  and  requirements  of  the  statute  in  respect  to  the  drawing  and 
return  of  the  jury,  and  there  is  nothing  in  the  record  to  show  that  any 
evidence  was  offered  in  support  of  the  challenge :  Held,  that  the  chal- 
lenge should  be  disallowed,  as  a  matter  of  course.    State  v.  Rigg,  284. 

2.  JuBT— Objections  to,  when  Waived. — ^Where  the  defendant  voluntarily 

accepted  the  jury  as  it  was  obtained,  waiving  all  exceptions:  Heldy  that 
he  could  not,  for  the  first  time,  object  in  this  court  that  the  jurors  were 
not  selected  according  to  law.     Id, 

Change  Yebdict.    See  Yebdict,  1,  2. 


JUSTICE   OP  THE   PEACE. 

Justices  of  the  Peace  have  Jueisdiction  to  tby  Actions  fob  Malictous 
Injuby.    See  Malicious  Mischief,  3. 

Pbeliminabt  Examination  of  Defendant  should  not  be  Waived.    See 
ITabeas  Gobpus,  10. 

Justice's  Docket— Entbt  of  Sebvice  of  Summons.    See  Summons,  4. 


LANDS. 

Sixteenth  and  Thibtt-sixth  Sections— Enabling  Act  of  Congbess. — As- 
suming that  the  proper  construction  of  section  seven  of  the  enabling 
act  of  Congress  (13  U.  S.  Stat.  32;  Stat,  of  Nev.  1864-5, 37)  is,  that  the 
grant  of  tbo  sixteenth  and  tbirty*sixth  sections  took  effect  absolutely 
upon  the  admission  of  this  State  into  the  Union,  and  that  the  title  to 
said  lands  then  vested  in  this  State :  2/e/(/,  that  Congress  could  there- 
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after,  yirith  the  consent  of  this  State,  prior  to  the  disposal  by  the  State 
of  aDy  of  the  lands  embraced  in  said  sections,  and  at  any  time  prior  to 
the  survey,  change  the  terms  of  the  grant.  Heydenfeldt  v.  Daney  G.  d: 
S.  M,  Co.,  290. 

2.  Idem — Constbuction  op  Act  op  Conobbss  and  Statttte  op  Nevada. — In 

construing  the  act  of  Congress,  approved  July  4,  1866  (14  U.  S.  Stat. 
85-G,  Sec.  5),  and  the  act  of  this  State,  approved  February  13,  1867 
(Stat,  of  Nev.  1867,  57) :  Hddj  that  this  State,  in  accepting  the  grant, 
unequivocally  consented  to  the  reservation  by  Congress  of  the  mineral 
lands,  and  accepted  the  grant  with  all  the  conditions  and  reservations 
contained  in  said  act  of  Congress.    Id, 

3.  Idem — ^Minebal  Lands. — If  it  be  conceded  that  the  State  had  a  vested  title 

to  the  mineral  lands  contained  in  the  sixteenth  and  thirty-sixth  sections, 
prior  to  the  act  of  February  13, 1867:  iTeW,  that  by  the  provisions  of  said 
act  it  relinquished  its  right  thereto,  and  thereby  agreed  to  accept  other 
lands  in  lieu  thereof;  that  the  passage  of  said  act  was  a  recognition  by 
the  legislature  of  this  State  of  the  validity  of  the  claim  made  by  the 
government  of  the  United  States  to  the  mineral  lands.  {BecUly,  «/'.,  dt«- 
seniing.)    Id, 

4t,  Idem — Patent  issued  by  State  Conveys  no  Title  to  Minebal  Lands.— 
Where  plaintiff  claims  title  under  a  patent  issued  by  the  State  under 
and  by  virtue  of  the  statute  authorizing  the  conveyance  of  lands 
granted  by  the  enabling  act  of  Congress :  Hdd,  that  the  title  of  the 
State  to  the  land  so  conveyed  was,  at  the  time  of  the  survey  thereof, 
subject  to  the  terms  and  conditions  imposed  by  the  act  of  Congress  of 
July  4,  1866;  and  as  said  land  was  then  rich  in  minerals,  and  was  in 
possession  of  defendant  for  mining  purposes,  the  plaintilf  acquired  no 
title  thereto  by  virtue  of  the  patent.    Id* 

5.  Idem — Act  op  Congbess  July  4,  1866. — The  act  of  Congress  of  July  4, 

1866  (Sec.  5,  14  U.  S.  Stat.  85-6),  applies  to  all  grants  made  by  Con- 
gress to  this  State  whete  the  lands  granted  had  not  been  surveyed  by 
the  government  of  the  United  States,  and  includes  the  grant  mentioned 
in  the  enabling  act.    Id, 

6.  Idem — Public  Lands. — The  word  "public,"  as  used  in  said  act  of  Con- 

gress, is  applied  to  all  the  unsurveyed  lands,  whether  the  same  had  been 
previously  granted  or  not,  and  is  used  to  distinguish  the  unsurveyed  from 
the  surveyed  and  negregated  lauds,  where  the  rights  of  private  proprie- 
torship has  attached.    Id, 

7.  Idem — Section   3,    Akticle    XI,  op  the  Constitution. — In  construing 

section  three.  Article  XI,  of  the  Constitution :  Held^  that  its  object  was  to 
prevent  the  legislature  from  passing  any  law  that  would  appropriate  the 
proceeds  received  by  the  State  from  the  sale  of  the  sixteenth  and  thirty- 
sixth  sections  to  any  other  than  educational  purposes.    Id, 
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a  Idkm— Act  op  Februabt  13,  Constitdtionaii.— The  act  of  February  13, 
1867,  is  not  in  violation  of  the  above  section  of  the  Constitution;  there 
is  nothing  in  the  act  which  attempts  to  make  any  disposition  of  the  six- 
teenth and  thirty-sixih  sections  for  any  other  than  educational  purposes. 
{BeaUy,  J.,  dissenting.)    Id. 

Possession  of  Land  unoeb  Cultivation.    See  Possession,  1. 
Possession  of  Land  itndsb  Contbact  of  Pubohasb.    See  Possession,  2. 


LARCENY. 

1.  Labcbnt— Possession  op  Stolen  P^opbbty. — ^The  mere  fact  of  the  posses- 

sion of  stolen  property  is  not  of  itself  sufficient  to  authorize  a  con- 
viction; but  when  property  recently  stolen  is  found  in  the  possession  of 
a  person  accused  of  the  theft,  the  accused  is  bound  to  explain  the  pos- 
session in  order  to  remove  its  effect  as  a  circumstanoe  indicative  of 
guilt.    StaU  V.  En,  277. 

2.  Idem— CoNPLicTiNo  Statements  op  Dependant.— It  is  admissible  for  the 

prosecution  to  show,  as  a  circumstance  indicative  of  guilt,  that  the  ac- 
cused has  made  different  statements  concerning  the  manner  in  which 
the  possession  was  acquired.    Id. 

Sufficiency  op  Indictment  fob.    See  Indictment,  5,  6. 


LEASE. 

Lease — Covenant  givino  Fiest  Pbivilegb  to  But.— In  construing  a  cove- 
nant in  a  lease  giving  the  lessees  "  the  first  privilege  of  buying  said  prem- 
ises, at  any  time  they  may  wish  to  do  so,  at  the  price  of  one  thousand  dol- 
lars, gold  coin:"  Ileldt  that  if  the  lessor  wished  to  sell  the  premises  he 
must  first  give  the  lessees  the  privilege  of  buying  the  same  at  the  stated 
price,  and  if  they  refused  to  purchase  at  that  price,  then  the  lessor  might 
sell  to  others  at  any  price  he  saw  fit.    Schroeder  v.  Gemeinder,  355. 

Idem. — Held  further,  that  until  such  notice  was  given  it  would  be  at  the 
option  of  the  lessees,  at  any  time  during  the  existence  of  the  lease,  to 
purchase  the  property  at  the  price  stated;  and  that  whenever  the  money 
was  tendered  by  them  the  lessor  was  bound  to  execute  a  deed.    Id, 

Covenant  fob  Renewal  of  Lease. — ^Where  the  lessees  leased  certain  prem- 
ises for  the  term  of  two  years,  with  the  privilege  of  tico  more:  Held,  that 
under  such  a  covenant  the  payment  of  rent  upon  the  part  of  the  lessees, 
and  acceptance  of  it  by  the  lessor,  amounted  to  a  renewal  of  the  lease. 
Id. 

When  Time  is  not  of  the  Essence  op  a  Contbact. — In  such  covenants  time 
is  not  of  the  essence  of  the  contract,  unless  the  parties  themselves,  in 
agreeing  upon  the  terms,  have  clearly  considered  time  an  important 
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part  thereof,  or  unless  it  necessarily  follows  from  the  nature  and  cir- 
cumstances of  the  contract.    Id, 

5.  CoNsiDEBATioN  FOR  FiRST  PErvxLEOB  TO  PURCHASE . — The  coveuant  to  pay 
the  rent  must  be  deemed  to  have  been  made  in  consideration  as  well  for 
the  privilege  of  becoming  the  purchaser  of  the  property  as  for  its  use.    Id. 


LEGISLATUBE. 

CoNSTITUnONAIj  L AW— LEGISLATIVE   PoWER  TO   CHANGE    SaIjARY    OP    PUBLIO 

Officer.    See  Constitutional  Law,  1. 

Evidence  Impeaching  an  Enrolled  Statute.    See  Evidence,  1,  2. 

Omission  of  the  Words  '*  Senate  and  "  from-thb  Enacting  Clause,  ren- 
'     DEBS  the  Act  Unconstitutional  and  Void.    See  Constitution,  1,  2,  3. 

Legislative  Power  to  Prescribe  the  Qualifications  of  Physiclanb  and 
Surgeons.    See  Physicians  and  Surgeons,  1,  2,  3 


LIMITATIONS. 

1.  Foreign  Corporation  cannot  Plead  Statute  of  Limitations, — A  foreign 

corporation  cannot  plead  the  statute  of  limitations  in  a  personal  action. 
State  v.  Central  Pacific  B.  B.  Co.,  48. 

2.  Foreign  Corporation  cannot  Plead  Statute  of  Limitations — Stare  De- 

cisis.— The  rule  that  a  foreign  corporation  cannot  plead  the  statute  of 
limitations,  either  in  personal  or  real  actions,  has  been  settled  for  six 
years  by  the  decision  of  this  Court  in  Bobinson  v.  T?ie  Imperial  Silver 
Mining  Company ,  5  Nev.  74;  and  having  become  a  rule  of  property,  is 
adhered  to  upon  the  doctrine  of  stare  decisis.  Barstow  v.  Union  Consoli- 
dated S.  M.  Co.,  386. 

Not  Applicable  to  Sec.  214  of  the  Practice  Act.    See  Writ  of  Eesti- 

TUTION,   2. 

MALICIOUS  MISCHIEF, 

1.  Malicious  Mischief — Title  to  Property  not  Involved  on  Trial  of.— 

An  action  for  malicious  mischief  docs  not  involve  any  question  of  title 
or  right  of  possession  to  real  estate.    State  v.  Bising,  97. 

2.  Trespass  and  Malicious  Mischief — Difference  Between. — In  an  action 

for  trespass  the  plaintiffs  right  to  compensation  depends  wholly  upon 
his  right  to  the  property  and  not  at  all  upon  the  motives  of  the  defend- 
ant; and  in  an  action  for  malicious  mischief  the  guilt  of  the  defendant 
depends  not  at  all  upon  his  right  to  the  property,  as  against  one  in  fid- 
verso  possession,  but  wholly  upon  his  motive.     Id. 
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3.  JuBisDiCTioN  OF  MALICIOUS  MisoHiEF. — Jnstlces  of  the  peace  have  jurisdic- 
tion to  try  an  action  for  malicious  injury  to  real  estate  in  cases  where 
the  defendant  claims  an  adverse  title  to  the  property.    Id, 

JumsDiCTioN  OF.    See  Mandamus,  2. 


MANDAMUS. 

1.  Mandamus — Title  to  an  Office. — Mandamus  is  not  the  proper  remedy  to 
try  the  title  to  a  public  office.    Denver  v.  Hobart,  28. 

2.  Mandamus. — The  writ  of  mandamus  will  not  be  issued  to  compel  a  district 
judge  to  try  an  action  for  malicious  injury  to  real  estate,  transferred 
from  a  justice's  court,  because  the  district  court  has  no  jurisdiction  of 
the  offense.     State  y.  Bisingt  97. 

3.  Mandamus — How  Served. — The  service  of  the  alternative  writ  of  manda- 
mus upon  the  president  of  a  corporation:  Held,  sufficient  in  this  case. 
The  better  practice  is  to  serve  each  individual  trustee.  State  ex  rel.  Sears 
v.  Wright,  167. 

4 .  Mandamus— How  Directed. — A  mandamus  directed  against  the  individual 
trustees  constituting  the  board  of  trustees  of  a  corporation  is  virtually 
the  same  as  if  directed  against  the  board  of  trustees,  and  is  sufficient    Id . 

6.  Verification  to  Petition  fob  Mandamus. — The  verification  to  a  petition 
for  mandamus  in  the  form  of  a  jurat  to  ordinal^  affidavits  is  sufficient. 
Id, 

6.  Intervention  in  Mandamus.— Taentitle  a  party  to  intervene  in  proceed- 
ings for  a  writ  of  mandamus,  it  must  be  shown  that  the  applicant  would 
either  gain  or  lose  by  the  direct  legal  operation  or  effect  of  any  decision 
that  might  be  rendered.     Id, 

7.  Mandamus — Interest  of  Relator. — Before  relator  can  obtain  the  writ  of 
mandamus,  he  must  establish  sufficient  facts  to  show  that  he  has  a  legal 
right  to  have  something  done  by  respondents  which  they  have  refused 
to  do.    Id. 

8.  Idem.— The  relator  should  not  be  compelled  in  an  application  for  manda- 
mus to  contest  his  rights  against  third  persons;  the  investjjgation  should 
be  limited  to  such  facts  as  are  necessary  to  determine  the  rights  of  the 
parties  properly  before  the  court.    Id. 

9.  Idem— Mining  Stock. — Where  relator  asks  that  an  annual  election  of 
trustees  shall  be  held  as  provided  by  law,  and  comes  into  court  the  ap- 
parent owner  of  the  stock  in  his  possession,  and  the  respondents  admit 
that  he  paid  the  assessment  thereon  as  levied  by  them,  and  that  at  his 
request  they  issued  to  him  the  identical  stock  presented  in  court,  he  has 
shown  such  an  interest  in  the  stock  against  respondents  as  entitles  him 
to  the  writ  of  mandamus.    Id, 

Vol.  X.— 31 
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10.  Maitdamus — Whkn  Pbopeb  Bkmrdy. — The  mere  fact  that  an  action  or  pro- 
ceeding will  lie  does  not  necessarily  supersede  the  remedy  by  manda- 
mas.  The  relator  mast  not  only  have  a  specific,  adequate  and  legal 
remedy,  but  it  must  be  one  competent  to  afford  relief  upon  the  very  sub- 
ject-matter of  his  application.     Id. 

11.  Mandamus — Costs,  How  Taxed. — ^Where  in  an  application  for  mandamus 
the  circumstances  were  such  as  to  induce  a  reasonable  belief  that  re- 
spondent intended  an  eyasion  of  duty,  and  where  from  respondent's 
return  it  appears  that  no  evasion  was  intended,  and  it  farther  appearing 
that  respondent,  after  the  service  of  the  alternative  writ,  had  performed 
his  duty:  Held,  that  the  writ  should  be  dismissed  without  costs  to  re- 
spondent, and  as  the  proceeding  was  ancillary  to  relator's  right  of 
appeal  in  a  criminal  case,  the  costs  must  be  taxed  against  the  county. 
StcUe  ex  rel  Watkins  v.  Bonmfleldf  401. 

Mandamus  the  Pbopeb  Bemedt  to  Compel  Comrrr  Commissionebs  to 
PES70BM  A  DuTT.    See  Offices  and  Officebs,  2. 


MINERAL  LANDS. 
See  Lands. 

NEW  TBIAL. 

Motion  fob  New  Tbial — Findings  against  'Law. — ^Where  a  party  applies 
for  a  new  trial  upo^i  the  ground  of  insufficiency  of  the  evidence  to 
justify  the  findings  of  the  court,  and  that  the  findings  are  against  law: 
Ildd,  that  the  district  court  is  authorized  to  decide  whether  the  find- 
ings sustained  the  judgment,  and  that  its  action  in  regard  thereto  can 
be  reviewed  by  this  court  on  an  appeal  from  the  order  overruling  the 
motion  for  a  new  trial.    Barnes  v.  Sabron,  219. 

New  TBiAii — Powebof  Coubt  to  Gbant. — Where  the  defendant  in  a  crim- 
inal case  is  convicted  and  appeals,  and  the  judgment  is  reversed :  Ileldy 
that  this  court  may  order  a  new  trial,  although  the  defendant  did  not 
move  for  a  new  trial  and  denies  the  power  of  the  court  to  grant  it.  State 
V.  Eover,  388. 

OFFICES  AND  OFFICERS. 

County  Officebs — Rent  op  Office — Pleadings. — Where  a  county  does 
not  own  or  control  a  suitable  office  for  the  county  officers?  -B>W,  that  the 
officers  have  no  right  to  select  one  for  themselves  and  compel  the  county 
to  pay  rent  therefor;  that  a  complaint,  in  a  suit  for  such  rent,  which 
fails  to  aver  that  the  county  commissioners  have  failed  and  refused  to 
provide  suitable  offices  for  the  respective  officers,  is  defective.  Owen  v. 
li^e  County,  338. 
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2.  Idem— Mandamus — Quebt.— If  it  is  a  duty  enjoined  by  law  upon  the  county 

commissioners  to  furnish  county  officers  with  an  office,  Qi*ery— Whether 
mandamus  to  compel  them  to  perform  their  duty  is  not  the  proper  and 
only  remedy?    Id, 

3.  DxTTT  OP  County  Commissionebs  to  fubnish  bomb  Offices. — It  is  the  duty 

of  the  commissioners  to  provide  an  office,  at  the  expense  of  the  county,  for 
some  of  the  county  officers;  but  this  duty  rests,  to  a  great  extent,  in  the 
discretion  of  the  commissioners.    Id, 

4.  Public  Expenditubes,  How  Paid. — ^Whenever  a  deficiency  of  public  ac- 

commodation, on  the  part  of  public  officers,  induces  an  expenditure,  it 
must  be  at  the  public  expense;  but  this  rule  is  only  applied  where  the 
interests  of  the  public,  as  distinguished  from  the  interests  of  the  officers, 
are  concerned.    Id, 

5.  Officebs,  when  Entitled  to  Rent  of  Office. — To  hold  the  county  liable 

for  the  rent  of  an  office,  the  officer  must  be  one  who  is  by  law  made  the 
custodian  of  the  public  records,  to  which  the  public  are  at  all  reasonable 
times  entitled  to  access;  or  one  that  is  by  law  required  to  keep  his  office 
open  for  the  accommodation  of  the  public,  and  for  the  transaction  of 
public  business.    Id, 

6.  Idem. — ^The  officer  must  also  show  that  he  demanded  of  the  commissioners 

a  suitable  office,  and  that  they  had  failed  and  refused  to  furnish  it.    Id, 

7.  Idem. — The  kind  and  character  of  an  office  suitable  for  the  discharge  of  the 

public  duties  of  an  officer,  must  necessarily  be  left  very  much  to  the 
sound  discretion  of  the  county  commissioners.    Id, 

Leoislatiyb  Poweb  to  Change  Salabt  of.    See  Constitutionaii  La^,  1. 

TrriiB  TO  AN  Office.    See  Mandamus,  1. 

Attobnet-Genebal— "When  Authobized   to  BsiNa  Suit  fob  Taxes.    See 
Taxes,  9. 

Dibtbict  Attobney — ^When  Authobized  to   Bbinq  Suit  fob  Taxes.    See 
Taxes,  11. 

PARTIES. 
Assigned  Accoxtnts.  See  Assignment,  1,  2. 
Pbopeb  Pabtzes  to  Intebyene.    See  Intebtention,  1;  Mandamus,  6. 


PARTY-WALL  AGREEMENT. 
See  Poweb  of  Attobney. 
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PATENTS. 

When   Subject  to   Wateb-Rights   Pbkyiously  Aoquibed.    See  Wateb- 
Bights,  5. 

Patents  Issued  by  State,  oonvet  no  Title  to  Minebaii  Lands.    See 
Lands,  4. 


PAYMENTS. 
Payment  of  Taxes— Appbopbiation  of.    See  Taxes,  12. 

PHTSICUNS  AND  SURGEONS. 

1.  Pbysioians  and  Sxtbgeons— The  Act  to  Pbevent  the  PBACTiOBt)F  Medicinx 

AND  SUBOEBY  BY  UNQUALIFIED  PeBSONS  CONSTITUTIONAL. — ^In  constru- 
ing section  6  of  said  act,  which  provides  that  it  shall  not  apply  "to 
those  who  have  practiced  medicine  or  surgery  in  this  State  for  a  period 
of  ten  years  next  preceding  the  passage  of  this  act"  (Stat.  1875,  47): 
Held,  that  said  provision  is  not  in  violation  of  section  21  of  Art.  lY  of 
the  State  Constitution.    Fx  parte  Spinney,  323. 

2.  Idem— How  fab  Unconstitutional. — Seld,  that  there  is  some  reason  for 

requiring  ten  years*  practice  in  this  State  as  a  qualification  for  the  con- 
tinued practice  of  medicine  or  surgery;  but  there  is  no  sort  of  reason  for 
requiring  that  practice  to  have  extended  over  the  particular  ten  years 
immediately  preceding  the  enactment  of  the  law,  and  to  this  extent  the  law 
is  unconstitutional,  because  in  violation  of  the  fourteenth  amendment 
to  the  Federal  Constitution;  but  omitting  the  words  "next  preceding  the 
passage  of  this  act, ' '  leaves  a  good  and  perfect  statute.  (  By  Beatty,  J. )  Id, 

3.  Idem.— BeZd,  that  said  section  is  not  in  conflict  with  any  of  the  provisions 

of  the  State  or  Federal  Constitution.     {By  Hawley,  C,  J.)    Id, 


PLEADINGS. 

Complaint — When  Insufficient  in  Action  upon  a  Contbact. — An  allega- 
tion that  plaintiffs  in  pursuance  of  their  agreement  (to  run  one  hundred 
and  eighty  feet),  **  did  run  said  drift  three  hundred  and  eighty-four  and 
one-half  feet,'*  without  any  averment  connecting  the  extension  of  the 
drift  beyond  one  hundred  and  eighty  feet  with  the  original  contract  de- 
tjlared  upon,  or  that  defendant  ever  promised  to  pay  any  sum  whatever 
for  the  additional  work,  and  where  from  the  complaint  it  appeared  they 
had  been  paid  in  full  for  the  distance  mentioned  in  the  contract:  Eld, 
that  the  complaint  diU  not  state  facts  sufficient  to  constitute  a  cause 
of  action.    Oerrens  v.  HuJm  &  Hunt  8,  M,  Co,,  137. 
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2.  Allegations  op  Complaint  not  Denied  in  the  Answeb. — Where  the  com- 

plaint alleges  that  defendant  agreed  to  pay  plaintiff  four  dollars  per  day 
for  his  services,  and  the  answer  does  not  deny  that  allegation,  no  issae 
is  presented  by  the  pleadings  as  to  the  value  of  plaintiff's  services. 
Smith  V.  Lee,  208. 

3.  Coxtnty  Oppioebs— Rent  op  Oppice — ^Pleadings. — ^Where  a  county  does  not 

own  or  control  a  suitable  office  for  the  county  officers:  Held,  that  the 
officers  have  no  right  to  select  one  for  themselves  and  compel  the  county 
to  pay  rent  therefor;  that  a  complaint,  in  a  suit  for  such  rent,  which 
fails  to  aver  that  the  county  commissioners  have  failed  and  refused  to 
provide  suitable  offices  for  the  respective  officers,  is  defective.  Oicen  v. 
Nye  County,  338. 

4.  Injunction—Suppiciency  op  Complaint.— Where  the  complaint,  in  an  ac- 

tion to  recover  certain  shares  of  mining  stock,  alleges  that  plaintiff  made 
the  purchase  of  said  stock  in  order  to  buy  its  peace,  to  save  annoyance, 
avoid  litigation  and  prevent  a  cloud  upon  its  title;  and  where  the  value 
of  said  shares  of  stock  are  merely  nominal,  and  where  the  remedy  at 
law  would  be .  inadequate,  and  the  injury  to  plaintiff  be  irreparablo: 
Eield,  that  equity  will  interfere  by  injunction  and  restrain  the  party, 
wrongfully  in  possession  of  the  property,  from  disposing  of  it.  {Be*itty, 
J,,  dissenting,)    Sien'a  Nevada  S.  M,  Co,  v.  Sears,  346. 

5.  Idem — Insolvency  op  Dependant. — It  is  unnecessary,  in  cases  of  this 

character,  to  allege  in  the  complaint  the  insolvency  of  the  defendant.    Ld. 

6.  Idem — ^Vebipication  to  Complaint. — ^Where  the  verification  to  the  com- 

plaint is  in  the  form  required  by  section  113  of  the  Practice  Act  (1 
Comp.  L.  1174) :  Held,  to  be  sufficient     Id, 

7.  Idem— When   Dependant   must   Show  that   he  is  an  Innocent  Pxtb- 

CHASEB. — The  question  whether  or  not  due  diligence  had  been  used  by 
plaintiff  to  recover  certificates  of  stock,  alleged  to  have  been  stolen  from 
it,  or  to  put  third  parties  on  notice  of  its  loss,  cannot  be  raised  by  de- 
fendant, unless  he  shows  that  he  is  an  innocent  purchaser  in  good 
faith.    Id. 

Statement,  when  Conclusion  of  Law.    See  Habeas  Cobpus,  2. 
Pleadings  in  Actions  to  Quiet  Title.    See  Quieting  Title,  2. 

Judgment  op  Dismissal  in  Ejectment,  when  a  Bab   to  an  Action   fob 

Mesne  Pbopits.    See  Judgment,  1. 
Wbitten  Instbuments  belating  to  the  same  Subject-matteb  must  bb  Con- 

STBUED  Togetheb.    See  Wbitten  Instbuments,  1,  2,  3, 

POSSESSION. 
1.  Possession  op  Land  undeb  Cultivation.— Where  there  is  no  testimony 
showing  that  it  is  necessary  to  inclose  the  land  in  order  to  cultivate  it: 
Held,  that  a  party  must  be  considered  as  in  possession  of  all  the  land  he 
actually  cultivates.    Barnes  v.  Sabron,  218. 
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2.  Idem — Contract  op  Pubchasb. — Where  the  party  also  has  a  contract  of 
purchase  from  the  State:  Ileld,  that  he  has  the  beneficial  estate  or  interest 
as  well  as  the  possession,  and  as  snch  equitable  owner  and  actual  pos- 
sessor is  entitled  to  enjoy  all  the  incidents  to  the  land  and  its  owner- 
ship as  well  as  the  land  itself.    Id. 

Possession  of  Stolen  Pbopebtt.    See  Laboeny,  1 . 

Possession,  how  Acquibed  in  Actions  to  Quiet  Title.  See  Quietino  Ti- 
tle, 1. 

Actual  and  Continued  Change  of  Possession  of  Pebsonal  Pbopebtt. 
See  Sales,  1,  2,  3. 


POWER  OF  ATTORNEY. 

1 .  Genebal  Poweb  of  Attobney — ^How  Construed. — When  the  act  to  be  done 

is  not  specifically  expressed,  the  extent  of  the  power  given  most  be  de- 
termined by  the  language  employed  in  the  written  power  of  attorney, 
aided  by  the  situation  of  the  parties  and  of  the  property  at  the  time  of 
its  execution,  in  connection  with  other  circumstances  as  might  tend  to 
throw  any  light  upon  the  question.    Maynard  v.  Mercer,  33. 

2.  Idem. — Under  the  particular  facts  of  this  case :  JUdd,  that  the  general  power 

of  attorney  authorized  the  attorney  in  fact  to  enter  into  a  party- wall 
agreement.    Id, 


PRACTICE  ACT. 

Section    31.  Deposit  of  Summons,  383. 

"        33.  Pboof  of  Sebyice  of  Summons,  383. 

**      113.  Vebipication  of  Complaint  in  Injunction,  353, 

"      151.  Judgment  of  Dismissal,  23. 

**      195.  New  Tbial  when  Findings  Against  Law,  248. 

'*      202.  Action  to  Recoveb  Possession  of  Pebsonal  Pbopebty,  352. 

"      256.  Action  to  Quiet  Title,  379. 

**      330,  Appeals,  WHEN  Taken,  453. 

•*      332.  Statement  on  Appeal,  283. 

"      338.  Judgment  Roll — Statement  on  Appeal,  283. 

*'      340.  Tbanscbipt  oi;  kp^^M.,  *i&^. 


Index.  487 


Section  448.    Petition  in  Mandamus— Fobm  of,  172. 
"      562.    Justice's  Docket,  3S2. 
*•      599,    Intbbtention,  94. 

PBINCIPAL  AND  AGENT. 
See  Aoenot. 


PBISON-BBEAKING. 

1.  Pbison-bbeakhto — ^Essentials  of  the  Offense. — Before  any  person  can  be 

found  guilty  of  prison-breaking,  the  imprisonment  from  which  he  at- 
tempted to  break  must  be  shown  to  be  lawful.    Ex  parte  Ah  Bau,  264. 

2.  Idem. — It  is  not  merely  those  who  are  guilty  of  a  crime  that  may  be  law- 

fully confined  in  a  county  jail;  for  under  many  circumstances  persons 
who  are  wholly  innocent  may  be  lawfully  imprisoned  by  legal  process, 
and  in  such  cases  they  are  bound  to  submit  to  the  confinement  until 
discharged  by  law.    Id. 

3.  Idem. — If  a  party  imprisoned  upon  a  regular  commitment,  issued  by  a  jus- 

tice of  the  peace,  charging  him  with  a  felony,  breaks  prison,  he  is  guilty 
of  the  offense  of  prison-breaking,  and  may  be  convicted  of  said  offense 
without  being  indicted,  tried  or  convicted  of  the  principal  felony.    Id, 


QUIETING  TITLE. 

1.  Action  to  Quiet  Title — Pbacticb  Act,  Section  256 — Possession,  how  Ac- 

quired.— In  an  action  to  quiet  title,  brought  in  pursuance  of  the  pro- 
visions of  section  256  of  the  Practice  Act:  Held,  that  the  statute  gives 
the  right  of  action  to  any  person  in  possession  irrespective  of  the  mode 
by  which  possession  has  been  acquired.  Scorpion  8.  M,  Co,  v.  Marsano, 
370. 

2.  Idem — Pleadings — Bubden  of  Pboof. — In  such  actions  it  is  not  necessary 

for  the  plaintiff  to  set  out  specifically  the  character  of  the  adverse  claim 
of  defendant;  the  burden  of  proof  is  upon  the  defendant,  if  he  admits 
plaintiff's  possession,  or  does  not  disclaim,  to  plead  and  prove  a  good 
title  in  himself.    Blasdel  v.  Williams,  9  Nov.  161,  overruled.    Id, 


BAILEOADS. 
Subject  to  State  Taxation.  See  Taxes,  1. 
Assessment  of,  when  Valid.    See  Taxes,  2,  4. 
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Valuation  op,  how  Asoebtained.    See  Taxes,  5,  6,  7. 
Suits  tob  Taxes  against  Eailboads.    See  Taxes,  3,  8,  9,  11. 

ROADS  AND  HIGHWAYS. 

1.  Fbanchise  Gbants  Constbued. — Any  ambiguity  in  the  terms  of  the  grant 

of  a  franchise  must  be  construed  against  the  grantees,  and  in  favor  of 
the  public.    State  ex  rd.  Keith  v.  Dayton  &  Virginia  Toll  Road  Co,,  155. 

2.  Gontbact  of  Dedication  bt  Acceptance  of  Fbanchise. — ^The  act  of  Feb- 

ruary 9, 1865  (Stat.  1864-5,  144),  granting  a  toll-road  franchise  to  Fred- 
erick Birdsall  and  his  associates,  and  the  acceptance  thereof  by  the 
grantees,  amounted  to  a  contract  to  dedicate  the  road  to  the  public  at  the 
expiration  of  the  time  mentioned  in  the  franchise.    Id. 

3.  Dedication  op  Toll  Boad  to  Public  Use.— By  allowing  travelers  to  pass 

over  the  road,  and  by  collecting  tolls  thereon,  Birdsall  and  his  asso- 
ciates dedicated  the  road  to  the  publio  use.    Id, 


EGBBERT. 

1.  Assault  with  Intent  to  Rob. — The  intent  of  the  defendants  in  making 

the  assault  constitutes  the  gist  of  the  offense,  and  must  be  clearly  estab- 
lished.   State  V.  Olovery,  24. 

2.  Idem.— The  intent  is  not  necessarily  to  be  inferred  from  the  act  done, 

but  must  be  made  out  from  an  impartial  consideration  of  the  entire  sur- 
roundings, which  is  sometimes  extended  beyond  the  immediate  res  gestce. 
Id, 

3.  Acts  op  Bobbeby — Instbuctions. — Under  an  Indictment  charging  the  crime 

of  an  assault  with  intent  to  commit  robbery:  Heldj  that  instructions  that 
the  jury  must  find  some  **  visible  act  of  robbery  committed  by  defend- 
ants **  against  the  pei'son  upon  whom  the  assault  was  made,  showing  an 
intention  to  rob,  were  properly  refused.    Id, 


RULES  GF  CGURT. 

1.  Rules  of  the  Sxjpbbmb  Court. — Should  be  regarded  and  held  to  be  as 

binding  and  obligatory  upon  litigants  as  any  other  rule  of  civil  conduct. 
Lightle  v.  Ivancovich,  41. 

2.  Motion  to  Reinstate  Appeal.— Upon  a  motion  made  under  Rule  III  of  this 

Court  to  reinstate  an  appeal  which  has  been  dismissed  for  failure  to  file 
the  transcript  within  the  time  prescribed  by  Rule  II,  appellant  mnst 
show  by  affidavit  that  he  used  due  diligence  to  procure  the  transcript  on 
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appeal;  that  the  appeal  was  taken  in  good  faith,  and  that  in  the  opinion 
of  his  counsel  there  are  substantial  errors  in  the  record  which  ought  to 
be  corrected  by  the  Supreme  Court.    Id. 

3.  BuLEs  or  Court— How  Enforced. — It  is  doubtful  if  the  districtcourt  could 
enforce  a  rule  of  court  that  was  not  formally  recorded  in  the  minutes 
and  published  for  thirty  days,  as  by  law  required.  This  question  re- 
ferred to  but  not  decided.    Smith  v.  Lee,  208. 


SALARY. 
Salary  of  Warden  or  State  Prison.    See  Statutes,  1,  2. 
SaXiAbt  07  District  Judge  Elko  Couimr.    See  Statutes,  10. 

SALE. 

1.  Sale  op  Personal  Property — Actual  and  Continued  Change  of  Posses- 

sion— Statute  of  Frauds. — ^Where  personal  property  is  purchased  for 
a  fair  consideration:  Held,  that  in  order  to  take  the  case  out  of  the  op- 
eration of  the  Statute  of  Frauds,  the  vendee  must  take  actual  posses- 
sion of  the  property,  the  possession  must  be  open,  unequivocal,  sub- 
stantial and  continuous,  and  must  not  be  taken  to  be  surrendered  back. 
Oray  v.  SuJlivan,  416. 

2.  Idem. — When  it  appears  from  all  the  facts  and  circumstances,  considered  in 

the  order  and  manner  in  which  they  occurred,  after  the  purchase,  that 
the  vendee  exercised  such  acts  of  ownership  as  is  usual  for  persons  who 
own  the  same  species  of  property,  and  that  the  property  was  at  all  times 
after  the  purchase  under  his  direction  and  control,  and  was  in  his  charge 
at  the  time  of  the  levy,  and  had  not  been  in  the  possession  of  either  of 
the  vendors:  Eeld^  that  this  brings  the  case  within  the  rule  above  an- 
nounced.    {Beatty,  J,,  dissenting.)    Id, 

3.  Idem — Employment  of  Servant  of  Vendor. — As  it  is  well  settled  that  the 

employment  of  the  vendor  in  a  subordinate  capacity  is  only  colorable 
and  not  conclusive  evidence  of  frauds  Heldt  that  no  stronger  rule  ought 
to  be  adopted  against  the  employment  of  the  mere  servant  of  the 
vendor.     {BeaUy,  J,,  dissenting,)    Id, 


SENTENCE. 
Time  of  Sentence,  when  Certain.    See  Habeas  Corpus,  9. 
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SERVICE. 

Sbbtice  of  Wbit  07  Mandamus.    See  Mandamits,  3. 

CoNSTBucmvic  Sebyici:  of  Summons.    See  Summons,  1,  5,  6. 

Sebtxce  of  Summons  on  Business  Manaobb  of  a  Gobpobation.    See  Sum- 
mons, 2,  3. 

Entby  of  Sebtxce  of  Summons  in  Justice's  Docket.    See  Sxtmmons,  4. 

SPECIFIC  PERFORMANCE. 

1.  Specific  Pebfobmance — Mutuality  op  Contbacts.— A  court  of  equity,  in 

actions  for  the  specific  performance  of  optional  contracts,  and  covenants 
to  lease  or  convey  lands,  will  enforce  the  covenant  although  the  remedy 
is  not  mutual,  provided  it  is  shown  to  have  been  made  upon  a  fair  con- 
sideration, and  where  it  forms  part  of  a  contract,  lease  or  agreement, 
that  may  be  the  true  consideration  for  it.    Schroeder  v.  Gemeinder,  355. 

2.  Specifio  Pebfobmance — Babgain  and  Sale  Deed. — ^Where  there  is  a  cove- 

nant in  a  lease  to  convey  certain  lands  upon  the  payment  of  a  certain 
sum  of  money:  Ileldf  that  the  lessor  would  be  compelled  to  execute  a 
bargain  and  sale  deed  if  a  decree  of  specific  performance  was  ordered 
by  the  court.    Id, 

3.  Specifio  Pebfobmance — ^Discbetion  of  Coubt. — It  is  not  always  a  matter 

of  course  to  decree  a  specific  performance  of  contracts;  much  often  de- 
pends upon  the  sound  discretion  of  the  court  upon  a  view  of  all  the 
circumstances  of  the  case;  but  this  discretion  must  not  be  arbitrary  nor 
capricious,  but  must  be  regulated  upon  grounds  that  make  it  judicial.    Id, 

4.  Idem — When  Coubts  should  Decbee. — Where  the  contract  is  certain, 

fair  in  all  its  parts,  just  and  equitable,  for  a  valid  consideration  and 
capable  of  being  performed,  a  court  of  equity  should  decree  a  specific 
performance.     Id. 

When  Objections  must  bk  made  to  Sufficiency  of  Tendeb  and  Money 
Bbought  into  Coubt.    See  Tendeb,  1,  2. 


STARE  DECISIS. 

FOBEXGN  CoEPOBATION  CANNOT  PLEAD  STATUTE  OF  LIMITATIONS — StABE  DE- 
CISIS.— The  rule  that  a  foreign  corporation  cannot  plead  the  statute  of 
limitations,  either  in  personal  or  real  actions,  has  been  settled  for  six 
years  by  the  decision  of  this  Court  in  Robinson  v.  The  Imperial  Silver 
Mining  Company,  5  Nev.  74;  and  having  become  a  nile  of  property,  is 
adhered  to  upon  the  doctrine  of  stare  decisis.  Barsiow  v.  Union  Con,  S. 
M.  Co.,  380. 
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STATEMENT. 

1.  Statement  on  Appeal — ^When  Disbeoabdkd. — ^A  transcript  containing  an 

abstract  of  the  miuutes  reciting  in  detail  the  orders  of  the  court  and  pro- 
ceedings daring  the  trial,  presented  independently  in  the  apparent 
order  of  the  trial  and  proceedings,  does  not  constitute  a  statement  on 
appeal  and  mast  be  disregarded.    Irwin  v.  Samson,  282. 

2.  Idem — ^Verification  of  Tbanscbipt  and  Statement. — A  stipulation  that 

**  the  foregoing  transcript  on  appeal  is  correct,  and  shall  be  the  tran- 
script in  this  case  on  appeal,"  signed  by  the  respective  counsel,  applies 
to  the  verification  of  the  transcript  under  the  provisions  of  sectioi^  three 
hundred  and  forty  of  the  Practice  Act,  and  not  to  a  statement  on  appeal 
as  required  by  section  three  hundred  and  thirty-two.     Id, 

3.  AppEAii  FBOM  Judgment  must  contain  Judoment-Boll. — ^Where  the  ap- 

peal is  taken  from  the  judgment  the  statement  on  appeal  must  be  an- 
nexed to  the  judgment-roll,  as  provided  in  section  three  hundred  and 
thirty-six  of  the  Practice  Act.    Id, 

4.  Appeaii  Dismissed  fob  want  of  a  Statement. — ^Where  there  is  no  state- 

ment on  appeal,  no  proper  assignment  of  errors,  and  no  judgment-roll, 
the  appeal  must  be  dismissed.    Id, 


STATE  PRISON. 
Election  of  Wabden.    See  Statxttes,  1. 
Salaby  of  Wabden.    See  Stattttes,  2. 

Salabt  of  Wabden  subject  to  Legislative  Contbol.    See  Constitutxonal 
Law,  1. 

STATUTES. 

1.  Statutes— Election  of  Wabden  of  State  Pbison. — The  act  of  Mcrch  7, 
1873  (Stat.  1873,  181),  providing  for  the  government  of  the  State  prison: 
Eeldt  to  be  valid  in  so  far  as  it  provides  for  the  election  of  a  warden  by 
the  board  of  State  prison  commissioners.    Denver  v.  Hobart,  28. 

2.  Idem — Salaby  of  Wabden. — The  legislature  did  not  intend  by  section  23 
of  the  act  of  March  7,  1873,  to  give  relator  a  salary  as  lieutenant-gov- 
ernor, and  also  a  salary  as  ex  officio  warden.    Id. 

3.  Statute  of  Mabch  7,  1865,  not  Eetbospecttve. — The  act  of  March  7, 
18G5  (Stat.  1864-5,  239),  did  not  operate  retrospectively  so  as  to  affect 
the  rights  or  interests  of  husband  and  wife  to  property  previously  ac- 
quired.   Darrenberger  v.  Ilaupt^  43. 
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4.  DrvoncB— When  it  appeots  Individual  Pbopebtt.— It  was  the  intention 
of  the  legislature  by  the  act  of  March  7,  1865,  that  in  case  of  a  divorce 
for  the  misconduct  of  the  husband,  other  than  imprisonment  or  adultery, 
his  individual  or  sole  property  should  be  subject  to  the  order  of  the 
court,  as  provided  in  section  27.    Id, 

6.  Coimrsucnotf  op  Statutes. — In  arriving  at  the  intention  of  the  legislature, 
courts  must  look  at  the  whole  act,  its  object,  scope  and  extent,  and  find 
out  from  the  act  itself,  if  possible,  what  the  legislature  meant,  and  the 
statute  should  be  so  construed  as  to  avoid  absurd  results.  State  ex  ret. 
Keith  V.  Dayton  &  Virginia  ToU  Road  Co.,  155. 

6,  Idem— Section  3  op  the  Act  op  Pebruabt  9,  1865,  TJNCoNSTiTUTioNAii.-- 
The  act  of  February  9,  1865  (Stat.  1864-5,  144),  attempts  to  give  a  right 
to  Birdsall  and  his  associates  to  exercise  corporate  powers  not  provided 
for  in  the  general  law.  It  was  an  attempt  upon  the  part  of  the  legislature 
to  grant  a  special  privilege  to  one  corporation  that  could  not  be  enjoyed 
by  any  other,  and  is  in  violation  of  section  1,  Article  Ylll,  of  the  Con- 
stitution.   Id, 

7.  Statute  as  Enbolled  GonclVsiye. — ^Where  an  act  has  been  passed  by  the 
legislature,  signed  by  the  proper  officers  of  each  house,  approved  by  the 
governor,  and  filed  in  the  office  of  the  secretary  of  state,  it  constitutes 
a  record  which  is  conclusiYe  evidence  of  the  passage  of  the  act  as 
enrolled.    State  ex  rel.  Oeorge  v.  Swift,  176. 

8,  Statutes  Relatino  to  same  Subject-matteb — How  Construed. — Where 
there  are  several  statutes  relatiug  to  the  same  subject-matter,  they  are 
to  be  taken  together,  and,  if  possible,  to  be  so  construed  as  to  give  to 
each  a  reasonable  effect,  agreeable  to  the  intention  of  the  legislature 
which  passed  them.     State  ex  rel.  Flack  v.  Rogers,  319. 

9.  When  Subsequent  Statute  repeals  Former  One. — A  subsequent  statute 
revising  the  whole  subject-matter  of  a  former  one,  and  evidently  in- 
tended as  a  substitute  for  it,  although  it  contains  no  express  words  to 
that  effect,  must,  on  the  principles  of  law  as  well  as  in  reason  and  com- 
mon sense,  operate  to  repeal  the  former.    Id. 

10.  Statutes  op  March  7,  1873  (Stat.  1873,  145  and  170)  Construed— Sal- 
ary OP  District  Judge.— The  statute  of  March  7,  1873  (Stat.  1S73, 
145),  re-districting  the  State,  embraces  the  whole  subject-matter  of  tho 
statute  of  February  27,  1869  (Stat.  1869,  133),  including  all  the 
amendments  thereto,  and  was  evidently  designed,  upon  taking  effect,  to 
be  a  substitute  therefor,  and  under  said  act  the  salary  of  the  district 
judge  of  the  ninth  judicial  district  is  fixed  at  four  thousand  dollars  per 
annum.     Id, 

Assessment  and  Collection  op  Taxes  on  Kailroads.  See  Taxes,  '2,  3,4, 
5,  6,  7,  8,  9,  10,  11,  12. 

Annual  Election  of  Trustees.    See  Corporation,  4. 
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Statute  of  Maboh  5th,  1869,  GoNSTitusD.    See  Wateb  BiaHTs,  3. 

ENAOTiNa  Clause —Omission  of,  Eendebs  Statute  Void.    See   Constitu- 
tion, 2,  3,  4. 

Act  of  Febbuaby  13th,  1867,  Constttutional.    See  Lands,  7. 

The  Act  to  Pbeyent  Pbaotiob  of  Medicine  by  Unqualified  Pbbsons, 
GoNSTBUED.    See  Physicians  and  Suboeons,  1,  2,  3. 

Eyidencs  Impeachino  Enbolled  Statute.    See  Eyidenoe,  2. 
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Warden  State  Prison,  31. 

Judicial  Districts,  321. 

Corporations,  162. 

Judicial  Districts,  321. 

Bailroads — Statements,  85. 

Judgments  Barred.    Bepeal  of  Act,  416. 

New  Trial,  248. 

Appeals,  when  taken,  453. 
"447-8.  Mandamus,  172-174. 
«*    599.    Intervention,  94. 

Court  House  and  Jail,  341. 
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Judicial  Districts,  322. 
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statute  op  feauds. 

See  SaiiE. 

STATUTE  OF  LIMITATIONS. 
See  Limitations. 

STIPULATION. 
Stipuultion  not  to  Appeal,  Enfobckd.    See  Appeal,  1 . 
When  Final  Judgment  not  Affected  by.    See  Judombnts,  5. 

STOCK. 

MiNiNo  Stock,  Legal  Title  to — ^How  Acqxtibed. — ^The  legal  title  to  min- 
ing stock,  except  as  between  tbe  parties,  can  only  be  acquired  by  trans- 
fer upon  the  books  of  tho  corporation.  State  ex  rd,  Qwrrero  v.  Petiineli, 
141. 

When  Defendant  must  show  that  he  is  Innooent  Pubchaseb  of.  See 
Pleadings,  7. 

SUMMONS. 

1.  GoNSTBUOTiYE  Sebtiob  OF  SUMMONS. — A  party  relying  solely  upon  a  con- 

stmctive  service  of  summons  is  bound  to  prove  a  strict  compliance  with 
somo  of  the  modes  prescribed  by  the  statute  for  obtaining  such  service. 
Scorpion  S.  Jf.  Co.  v.  Marsano,  370. 

2.  Sebvice  of  Summons  on  Business  Manages  of  a  Gobpobation. — Where  the 

officer  certifies  that  he  served  the  summons  upon  the  business  manager 
of  a  corporation:  Held,  that  this  was  not  a  compliance  with  the  provis- 
ions of  the  statute  requiring'  the  service  to  be  upon  the  managing  agent. 
Id, 

3.  Idem. — Courts  mtist  know,  and  officers  must  be  presumed  to  know,  what 

the  legislature  meant  by  the  term  managing  agent;  but  courts  cannot 
know  what  an  officer  means  by  a  designation  unknown  to  the  law.    Id, 

4.  Justice's  Docket— Entet  op  Sebvice  of  Summons.-— The  docket  of  a  justice 

of  the  peace  is  only  primary  evidence  of  those  facts  which  it  is  required 
to  contain,  and  it  is  not  required  to  contain  any  finding  that  summons 
has  been  served;  but  only  the  date  of  the  summons  and  the  time  of  its 
return.    (Practice  Act,  section  562. )    Id, 
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6«  FmaJCAtum  CfwBtntMomn — ^Deposit  a  Post-Ovfkcb. — Where aparty  relies 
Qpan  ibe  publication  of  fnunmona,  it  is  necessaiy  not  only  to  publish  a 
copy  of  tbo  sammons,  bat  to  deposit  another  copy  in  the  post-office 
directed  to  the  defendant  at  his  place  of  residence,  if  known;  and  the 
itatate  prescribes  that  snch  deposit  shall  be  proved  by  affidavit.  (Prac- 
tice Act,  section  33.)    Id. 

6,  DxposiT  isf  Post-Office  must  be  Addbesskd  to  the  Defendant.— In  a  snit 
brotight  against  the  Scorpion  Silyer  Mining  Company,  a  corporation, 
where  the  justice  of  the  peace  deposited  a  copy  of  the  complaint  and 
gammons  in  the  post-office  addressed  to  ''Robert  Apple  or  W.  H.  Mar- 
tin, San  Francisco,  California,"  and  there  was  no  evidence,  at  the  time 
of  sach  deposit,  before  the  jastice  that  either  Apple  or  Martin  was  con- 
nected with  the  corporation  in  any  manner  or  capacity  whatever:  Edd, 
that  this  was  not  a  compliance  with  the  law,  which  required  the  sum- 
mons to  be  directed  to  the  defendant.    (Practice  Act,  section  31.)    Id. 


TAXES. 

1.  Stats  Taxation— Baxlboad  subject  to.— The  district  court  excluded  the 
•videnoe  offered  to  sustain  the  claim  of  defendant:  "That  the  Central 
PAoiflo  Eailroad  is  a  national  road,  constructed  by  the  general  govern- 
ment for  the  purpose  of  carrying  into  execution  its  powers  over  postal, 
military  and  commercial  matters,  and  is  therefore  not  subject  to  State 
taxation."  i76/d,  that  the  ruling  must  be  sustained  upon  the  authority 
of  liailroad  Company  v.  Peniston  (18  Wall.  5).  State  v.  Ceniral  Pacific 
R.  JR.  Co,,  47. 

9.  AtsKSSMKNT,  WHEN  Valxi). — The  statute  does  not  require  a  separate  assess- 
ment or  valuation  of  lauds  and  improvements  where  both  belong  to  the 
same  owner;  nor  does  it  require  the  value  per  acre  to  be  given.  Where 
the  laud  is  described  by  its  common  designation  or  name,  it  is  not 
necossary  to  also  give  the  metes  and  bounds.    Id. 

9»  Idkk — Suns  fob  Delinquent  Taxes. — ^Theruleof  strict  compliance  with 
every  form  of  law,  required  in  cases  where  property  is  sold  for  taxes 
without  a  judgment,  is  not  applicable  to  suits  for  delinquent  taxes  in 
the  courts  where  jurisdiction  has  been  once  acquired,    id. 

i»    OMlS&n>N  TV>  STATK  Xc^IBEB  OF  AcRES— WhKN  IT  DOES  NOT  IXVAUDATK  As- 

SKssMKNT  OP  Rlilroads, — The  omission  of  the  assessor  to  state  the  num- 
Iht  of  acrtns  of  land  assessed  to  a  railroad  company  where  the  nxmiber  of 
miU^  of  the  road  is  stated — wher«  it  is  not  shown  that  the  r&ibvuul  com- 
pai\y  vros  ii\jurevl  by  the  failure  to  state  the  number  of  acres — ioes  not 
makifr  the  assessment  void.    Id. 

^  V AtrK  OF  .\$sfissuLBLS  Propkktt,  HOW  AscsxTAiNKP. — In  the  ahsiskfte  of  ary 
s^tatxite  U|x>n  the  subjects  the  asf^essor,  in  specifying  the  x:»hie  of  asses*- 
alJo  lMv>penT^  must  be  guided  by  those  general  pzimcdp^dfi  whic^  cfvry- 
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where  determine  the  valaation  of  property  independent  of  any  statutory 
mles.    Id. 

6.  Idem — Bailboads. — The  cash  value  of  a  railroad  is  measured  by  the 
amount  of  cash  required  to  procure  it,  provided  its  utility  is  commensu- 
rate with  its  cost ;  and  the  amount  of  cash  required  to  procure  a  railroad 
is  the  necessary  cost  of  its  construction.    Id, 

7.  Idem. — ^Principles  of  valuation  and  taxation  elaborately  discussed  and  ex- 
plained.   Id, 

8.  Statute  bequibino  Delinquent  List  DntECTOBT.—The  provisions  of  the 
statute  for  a  delinquent  list  are  merely  directory;  the  omissions  to  com- 
ply with  them  do  not  avail  the  defendant  in  a  tax  suit.    Id. 

9.  Attobney-Genehal  authobized  to  bbinq  Suit  in  the  Name  of  the  State. 
—  Under  the  provisions  of  the  statute  (2  Comp.  L.  2778)  the  attor- 
ney-general is  authorized  to  bring  a  suit  for  the  collection  of  taxes  due 
the  State.    Id, 

10.  Section  40  op  the  Revenue  Act  Constbued. — The  object  of  section  40 
(2  Comp.  L.  3164),  authorizing  the  board  of  commissioners  to  strike  off 
from  the  delinquent  list  such  taxes  as  cannot  be  collected,  is  to  provide 
a  means  of  balancing  the  account  between  the  auditor  and  district  attor- 
ney; the  delinquent  taxpayer  cannot  claim  any  advantage  from  it.  State 
V.  Central  Pacific  B,  R,  Co,,  87. 

11.  Distbict  Attobnet  Authobized  to  Commence  Suit. — The  district  attorney 
is  authorized  to  commence  suit  for  delinquent  taxes  stricken  off  the 
delinquent  list  by  a  void  order  of  the  board  of  county  commissioners.    Id, 

12.  Payment  op  Taxes — Appbopbiation  op. — By  pleading  payment  in  the 
suits  for  the  taxes  of  1869  and  1870,  and  proving  and  obtaining  credit  for 
the  sum  of  twenty-two  thousand  five  hundred  dollars,  being  the  identical 
money  here  claimed  to  have  been  paid  for  the  taxes  of  1871,  the  defend- 
ant is  precluded  from  claiming  that  it  was  originally  appropriated  to 
the  payment  of  the  taxes  of  1871.    Id. 

County  Commissionebs  cannot  Compbomise  Tax  Suits.  See  County  Com- 
missionebs.  1. 

Valuation  op  Pbopebty — Assessobs  not  Bound  by  Sworn  Statements. 
See  AssEssoB,  1,  2. 

TENDER. 

1 .  Tendeb — When  Objections  must  be  Stated.— Where  the  plaintiffs  ten- 
dered a  deed  to  defendant  for  execution,  embracing  more  ground  than  was 
described  in  the  covenant  to  sell:  Held,  that  if  that  was  the  only  objection 
the  defendant  ought  to  have  so  stated  at  the  time  of  the  tender,  and 
pointed  out  the  error  in  the  description,  so  as  to  have  given  the  plaintiffn 
an  opportunity  to  correct  it.  Schroeder  v.  OemHn'ler^  355. 
Vol.  X.— 32 
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2  Idem— Money  not  Bboxtoht  into  Coubt.— Where  plaintiflfa  failed  to  bring 
the  money  into  court:  Held,  that  as  no  preliminary  objections  were  made, 
this  objection  could  not  be  urged  against  the  power  of  the  oourt  to  order 
a  decree.    Id, 

TIME. 
When  Tnci  is  not  or  the  EaaRNcs  or  ▲  Oontiuot.    See  Lease,  4. 


VEBDICT. 

1.  Chance  Vebdict. — If  the  jurors  previously  agree  to  a  particular  mode  of 

^uriving  at  a  verdict,  and  to  abide  bv  the  contingent  result  at  all  events, 
without  reserving  to  themselves  the  liberty  of  dissenting^  the  verdict 
should  be  set  aside;  but  if  the  method  is  adopted  merely  for  the  sake  of 
arriving  at  a  reasonable  amount  without  binding  the  jurors  by  the  result, 
the  verdict  should  stand.    Lee  v.  Clute,  149. 

2.  Idem. — ^Where  a  jury  have  returned  a  verdict  which  is  not  in  conflict  with 

the  law  or  the  evidence,  courts  should  not  interfere,  unless  it  clearly  ap- 
pears that  the  method  adopted  in  arriving  at  the  verdict  was  abused  by 
some  designing  or  obstinate  juror  purposely  fixing  upon  an  extrava- 
gantly high  or  low  sum,  and  that  there  was  no  subsequent  assent  or 
ratification  of  the  verdict.    Id, 

3.  MuBDEB— Vebdict  or  Guilt  must  state  the  Deobee. — A  verdict  which 

fails  to  designate  the  degree  of  murder,  of  which  the  jury  find  the  de- 
fendant guilty,  is  so  fatally  defective  that  no  judgment  or  sentence  can 
be  legally  pronounced  thereon.    State  v.  Hover,  388. 

Whin  Jeofabdy  doss  not  Attach.    See  Jeopabdt,  1, 


WAIVEB. 

Objections  to  Jubt  when  Waived.    See  Juet,  2. 

Objections  to  Fobm  or  Indictment  waived  by  Failubb  To  Demub.    See 

l2n>ICTMENT,  5. 

WATER  RIGHTS.  ' 

1.  Watee  Rights— Pbioe  Appbopbiation  of. — A  right  to  running  water  on 
the  public  lands  of  the  United  States  for  purposes  of  irrigation,  can  be  ac- 
quired by  prior  appropriation  as  against  parties  not  having  the  govern- 
ment title.    Barnes  v.  Sabron,  217. 

2.  Act  op  Congeess  Approved  July  26,  186G,  Constbued. — In  constmiDg 
section  6  of  the  act  of  Cougress  approved  July  26,  1866  (14  U.  S.  Stat. 
253),  recognizing  the  validity  ol  t\i©  local  customs,  laws  and  the  decisions 
of  courts :  Held,  that  iho  union,  oi  l\ic  V\iT^^  co\i^\\AGXia Vo.  ^n-^  ^wMoxvlar 
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case  is  not  essential  to  the  perfection  of  the  right  by  priority;  and  in 
case  of  convict  between  a  local  castom  and  a  statutory  regulation,  the 
latter,  as  of  superior  authority,  must  necessarily  prevaiL    Id. 

3.  Statute  of  Mabch  5,  1869,  Gonstbited.— The  act  of  March  5,  1869  (2 
Gomp.  L.  p  415),  applies  only  to  cases  where  persons  are  desirous  of  con- 
structing and  maintaining  a  ditch  or  flume  through  or  over  the  lands  of 
another,  and  to  provide  for  a  right  of  entry  upon  such  lands  for  the  pur- 
pose of  surveying  such  ditch  or  flume,  and  to  declare  how.  such  lands 
might  be  condemned  where  the  same  could  not  be  obtained  by  the  con- 
sent of  the  owner.     Id, 

4.  Eights  of  Fibst  Appbopbiatos. — The  flrst  appropriator  of  the  water  of  a 
stream  running  through  the  public  lauds  has  the  right  to  insist  that  the 
water  flowing  therein  shall,  during  the  irrigating  season,  be  subject  to 
his  reasonable  use  and  enjoyment  to  the  full  extent  of  his  original  ap- 
propriation and  beneficial  use.  To  this  extent  his  rights  go,  but  no  fur- 
ther; for  in  subordination  to  such  rights  subsequent  appropriators  may 
appropriate  the  reinaimler  of  the  water  running  in  said  stream.    Id, 

6,  PATBirrs,  WHEN  Subject  TO  Watbb  Eights  Pbeviouslt  Acquibbd. — ^Where 
a  patent  to  land  was  obtained  from  the  government  subsequent  to  the 
act  of  Congress  of  1870  (16  U.  S.  Stat.,  Sec.  17)  it  must,  under  the  pro- 
visions of  that  act,  be  held  subject  to  such  vested  and  accrued  water 
rights  as  were  previously  acquired  by  other  parties  under  the  ninth  sec- 
tion of  the  act  of  1866.    Id. 

6.  Watebcoubse,  what  Constitutes, — To  maintain  the  right  to  a  watercourse 
it  must  be  made  to  appear  that  the  water  usually  flows  in  a  certain  direc- 
tion and  by  a  regular  channel*  with  banks  or  sides.  It  need  not  be 
shown  to  flow  continually,  and  it  may  at  times  be  dry,  but  it  must  have 
a  well-defined  and  substantial  existence.    Id. 

7.  Eeasonable  Use  of  Wateb.— -The  first  appropriator  is  only  entitled  to  as 
much  water  as  is  necessnry  to  irrigate  his  land,  and  is  bound,  under  the 
law,  to  make  a  reasonable  use  of  it.    Id. 

8.  Idem. — What  is  a  reasonable  use  depends  upon  the  circumstances  of  each 
case.  Held,  under  the  particular  facts  of  this  case,  that  plaintiff  should 
not  be  confined  to  the  amount  of  water  used  by  him  the  first  and  second 
year  after  his  appropriation,  nor  his  rights  regulated  by  the  number  of 
acres  he  then  cultivated;  that  the  object  had  in  view,  at  the  time  of  .his 
diversion  of  the  water,  must  be  considered  in  connection  with  the  actual 
extent  of  his  appropriation.    Id. 

9.  Idem — Capacity  of  Ditches. — Where  the  prior  appropriator  of  a  stream 
has  constructed  ditches  in  order  to  irrigate  his  land :  Held,  that  if  the 
capacity  of  his  ditches  is  greater  than  is  necessary  to  irrigate  his  farm- 
ing-land, he  must  be  restricted  to  the  quantity  needed  for  the  purposes 
of  irrigation,  for  watering  his  stock  and  for  domestic  purposes;  but  if 
the  capacity  of  his  ditches  is  not  more  than  sufficient  for  those  pur- 
poses, then,  under  the  facts  of  this  case,  no  change  having  been  made 
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in  the  ditches  since  oonstracted,  and  no  qnestion  of  the  right  of  en- 
largement being  involved,  he  mast  be  restricted  to  the  capacity  of  his 
ditches  at  their  smallest  point.    Id, 

10.  Appbopbiateon  fob  Pabticui*ab  Pebiod  op  Time. — If  the  first  appropria- 
tor  only  appropriates  a  part  of  the  waters  of  a  stream  for  a  certain 
period  of  time,  any  other  person  may  not  only  appropriate  a  part  or  the 
whole  of  the  residae  and  acquire  a  right  thereto  as  perfect  as  the  first 
appropriator,  but  may  also  acquire  a  right  to  the  quantity  of  water  used 
by  the  first  appropriator  at  such  times  as  not  needed  or  used  by  him.    Id, 

What  Beoabded  in  Assessino  Damages.    See  Damages,  1. 
Equitablk  Belisp  whebe  Bights  abb  Violated     See  Equity,  1. 


WITNESS. 

Witness — Opinion  op. — Where  no  sufficient  predicate  is  laid  to  show  that  a 
witness  is  competent  to  give  an  opinion  upon  the  question  asked,  an 
objection  to  the  question,  upon  that  ground,  should  be  sustained.  Lee 
v.  Clute,  149. 


WKIT  OF  BESTITUTION. 

1.  Wbit  op  Bestitution — When  must  be  Issued. — ^Under  the  provisions  of 

section  214  of  the  Practice  Act  of  1861  (Stat.  1861,  350),  no  writ  of  resti- 
tution could  be  issued  on  a  judgment  after  the  lapse  of  five  years  from 
the  entry  thereof.    Perkins  v.  Sierra  Nevada  S.  M,  Co.,  406. 

2.  Statute  op  Limitations. — Section  21  of  the  statute  of  limitations  (1 

Comp.  L.  1036),  has  no  appUcation  to  this  case.    Id, 


WBITTEN  INSTBUMENTS. 

1.  Weitten  Instbuments  belating  to  the  same  Subject-matteb,  how  Con- 

STBUED. — It  is  an  established  rule  of  construction  that  when  two  written 
instruments  are  connected  by  a  reference  of  one  to  the  other,  that  they 
are  to  be  taken  and  construed  as  parts  of  an  entire  transaction,  and  the 
recitals  in  the  one  may  be  explained  or  corrected  by  a  reference  to  the 
other.    Kehoe  v.  Blethen,  445. 

2.  Idem. — If  a  written  instrument  refers  to  a  prior  written  contract,  and 

contains  recitals  of  its  subject-matter,  and  there  appears  to  be  a  variance 
between  such  recitals  and  the  recited  contract,  the  recitals  are  to  be  ex- 
plained and  corrected  by  the  contract  to  which  the  reference  is  made . 
Id. 
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3.  Idem. — In  oonstrning  the  agreements  set  out  in  the  opinion:  Ileld,  that 
the  sabseqaeht  agreement  was  a  modification  of  the  first,  and  evidently 
proceeded  from  a  failnre  on  tho  part  of  the  defendants  to  comply  with 
the  terms  thereof;  that  when  the  two  instruments  are  taken  and  read 
together,  a  sufficient  consideration  to  support  the  defendants*  promise 
is  clearly  manifest.    Id, 


